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EXHIBIT 1 



..JAMES C. CAROILL 

CHARLl:S J_ KAISER, JR. 

H. BRANN ALTMEYER • 

WILLIAM A . KOLi BASH 

~DWARD M. CEORCE, Ill 

OENlSE KNOUSE· SNYOER 

TODD M. KILDOW •• 

RICHARD N. BE:AVER 

J . CHRISTOPHER CARDILL 

ROBERT 0. PLUM BY• 

ANDREW R. THALMAN••• 

• ALSO ADMITTED IN OHIO 

•• ADMITT~D WV P/\ AHO OH 

PHILLIPS, GARDILL, KAISER & ALTMEVER, PLLC 

LAWYERS 

61 FOURTE:ENTH STREET 

WHEELING, WEST VIRGINIA 25003 

November 30, 2010 

,.. ... ALSO ADMITTf:D IN PENN SYLV ANIA 

Kelle Strickland, Esq. 
Counsel to the Ranking Republican Member 
Committee on Standards of Official Conduct 
HOUSE OF REPRESENTATIVES 
Washington, DC 
Via E-Mail 

RE: McKINLEY & ASSOCIATES, INC. 

Dear Kelle: 

Thank you for taking my call earlier today. 

.JOHN 0. PHILLIPS 

(1906-2000) 

OF" COUNSEL 

ROBERT j, SAMOL ••• 

TELEPHONE 
(304) 232  

fAX 
(304) 232-4918 

I represent McKinley & Associates, Inc. which is a West Virginia corporation that 
engages in the businesses of professional engineering and architecture through its employed 
professionals who hold licenses to practice professional engineering and architecture in a number 
of states including West Virginia. The stock in the corporation is owned principally 
(approximately 70%) by David B. McKinley, the newly elected Member of the House of 
Representatives from the First Congressional District of West Virginia. The other thirty percent 
of the stock in the company is owned by an ESOP for the employees of McKinley & Associates, 
Inc., both the licensed professionals and others. Congressman-elect McKinley is the founder of 
the business and a licensed professional engineer himself. 

We have been reviewing the House Ethics Manual in order to advise Congressman-elect 
McKinley regarding his options concerning the business and his relationship with it while he 
remains a Member of Congress. Under West Virginia law we must file with the WV Board of 
Architects and the West Virginia Professional Engineers Board when there is a change in the 
supervising professional for the firm. Accordingly, this should be done prior to the time that 
Congressman-elect McKinley is sworn into office in Washington. 

To the best of my knowledge McKinley & Associates, Inc. does not contract directly with 
the federal government or any federal agencies. However, many construction projects that 
McKinley & Associates, Inc. designs or supervises may be with state or local governments or 
boards that may receive federal funds either directly or indirectly. 

What concerns us specifically is the language of the Ethics Refonn Act and the related 
House Ethics Rules as they apply to professionals and specifically the definition of "professions 
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Kelle Strickland, Esq. 
November 30, 2010 
Page 2 

that provide services involving a fiduciary relationship". On page 215 of the House Ethics 
Manual, there is the statement that this definition includes the practice of law, the sale of 
insurance, and the sale of real estate. On page 216 it is stated that the ban is intended to reach 
services such as legal, real estate, consulting and advising, insurance, medicine, architectural or 
financial. There are three specific prohibitions that apply to professions involving a fiduciary 
relationship: (1) the prohibition against receiving compensation from the practice of a covered 
profession; (2) the prohibition against receiving compensation for affiliating with an entity that 
provides covered professional services; and (3) the prohibition against permitting one's name to 
be used by an entity that provides covered professional services. Congressman-elect McKinley 
is currently the supervising professional engineer for McKinley & Associates, Inc., the President, 
member of the Board of Directors and majority shareholder. Congressman-elect McKinley is not 
a licensed architect but rather a licensed professional engineer, but the business of McKinley & 
Associates, Inc. is both the practice of architecture and professional engineering through its duly­
licensed employees. 

Paramount among our concerns is the future use of the name: McKinley & Associates, 
Inc. Over more than twenty years in the region considerable goodwill and name-recognition has 
accrued to this name. Moreover, Congressman-elect McKinley's deceased father, though not 
associated with the current firm, was also a licensed professional engineer and had a long career 
in the area. Much of the company's goodwill that has accrued as a result of the name would be 
Jost if the name must be changed. Accordingly, we would like to explore the possibility of 
retaining the name McKinley & Associates, Inc. if Congressman-elect McKinley would sever his 
other relationships with the business by for example: (a) selling his stock to the ESOP in return 
for a note payable over a period of years; (b) alternately giving or selling his stock to his wife or 
children; (c) resigning as an officer and director; and (d) having the company designate other 
professionals as its supervising architect and supervising professional engineer. If you believe 
that McKinley & Associates, Inc. can escape being designated as engaging in a "profession that 
involves a fiduciary relationship" by requesting a waiver or clarification of the definition, please 
advise as to the best way to go about that process. Obviously, if we could simply keep the status 
quo so far as the name and stock ownership of the business is concerned that would be most 
desirable to Congressman-elect McKinley, even if he must take a sabbatical so far as his 
employment and other responsibilities toward the firm while a Member. 

In the event you would like to discuss these matters further, please do not hesitate to 
contact me. Thank you for your assistance. 

Very truly yours, 

cqi;r.~ 
CJK/sls 

cc: Congressman-elect David B. McKinley 

(80009. l) 

Maintain as Confidential 



 

 

EXHIBIT 2 



from: 
Sent: 
To: 
Subject: 

Mr. McKinley, 

David Carenbauer @mckinleyassoc.com > 

Wednesday, September 05, 2012 2:43 PM 
'David B McKinley' 
Johnson B. McKinley names 

I saw drawings from around 1954 through 1992, and these are the variations of the names I saw (the one in bold is the 
one I saw the most): 

ENGINEER-J.B. McKINLEY 

ENG'R-J.B. McKINLEY 

J.B. McKINLEY, ENG'R 

J.B. McKINLEY, P.E. 

J.B. McKINLEY ENGINEERS 

JOHNSON B. McKINLEY 

JOHNSON B. McKINLEY, P.E. 

JOHNSON B. McKINLEY, CONSULTING ENGINEER 

JOHNSON McKINLEY CONSULTING ENG'R 

JOHNSON McKINLEY CONSULTING ENGINEER 

Thanks, 

David 

Maintain as Confidential 
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EXHIBIT 3 



JAMES C. Cl\ROILL 

CHARLES.;_ KAISEn~ JR . 

H. sRA.!'JN ALT,.tE.'/C:R" 

W : Ll.IAM A . KOLJOASH 

EOW/\RO >.,t, .GE6RGE, Iii 

DENISE KNOUSE·SNYC~il 

TODD M. kt:.. DOW •• 

RICHARD N, BEAVER. 

J . CHRISTOP~E.R GARDH .... l 

ROBERT 0. PL.UMav .. 

ANDREW R. TH.6..L":tA~•·• 

.. ALSO A.9MITT£o IN 9H:.b 

•· AoM;TTEO Wv PA ANo ·oH 

PHILLIPS, GARDILL, KAISER & ALTMEYER, PLLC 

LAWYERS 

6i FOURTEE~THSTREET 

WHEELING, WEST VIRGINIA 26003 

January 3, 201 l 

••• ALSO ADMITTED IN PE.NNSYLVA."'41A 

Committee on Standards of Official Conduct 
U.S. HOUSE OF REPRESENTATIVES 
IJT-2, The Capitol 
Washington, DC 20515 

RE: tv:iember-elect David B. Mc Kinky (1 5
: Dist. W. Va.) 

McKINLEY & ASSQ.C.1':\I].$..:Jli:Q. 

Greetings: 

.JOl-fN D- PNJLU?S 

(1906 ·;? 000) 

OF C_OUNSEL 

RCSC:R! J . SA.V.CL ..... 

n:LEP1:10~E 

(304_) 2::i2_-  

FAX 
(304) :7.:l.2-4918 

Please be 2.dviscd that \Ve represent lvlcKinley & Associates, lnc., q. \Vest Virginia 
corporation (hereafter often referred to as the "Company") that provides professional engineering 
and architectural services through its employees who arc professional engineers ind licensed 
arc.hitects under the laws of West Virginia, Ohio, and Pennsylvania. The Co.tripany is controlled 
by Da>'id B. ~1cKi_nlcy, a licensed professional engineer, \Vho was recently ejected (IS a_lvlcrnber 
of the U.S. House of Representatives for the First Congressional District of\Vcst Virginia. 
Congressman-elecUvfoKinley has directed us to submit this letter to the Committee in order to 
advise the Committee concerning the steps that he has taken to comply \;yith th~ House Ethics 
Manual and to seek a waiver of the application of certain Rules which we believe should not be 
applied lei the Company. 

Approximately 70% of the common stock of M:cKinley & Associates, lnc . is owned by 
Congrcssi'nan-dcct Mckinley. The remaining common stock (approximately 30%) is ovmcd by 
an Employee Stock Ownership Plan ("ESOP'}whose beneficiaries inCludc the employees of 
ivlcKin\ev & Associates. [nc. v.:ho are licensed as enoinecrs and architects as well as those . ~ .. . . . . . . 0 . . . . .. 

additiom\I non-!ic~nsed employees of the Company. The Company has approximately 40 
employees located in offices in Wheeling and Charleston, West Virginia, and in \Vashfogton, 
Permsylvania, and is be!ie\'ed to be one of the largest architecturaliengineering firms in the State 
of West Virginia. 

McKinley & Associates, foe. and its predecessor McKinley Engineerirtg were the 
outgrov.>th oftwo licensed professional engineers that have \Vbrked ih the Wheeling area since 
appi·oximately 1950. Joh.nson B. J\.tcKin!ey, David B. McKinley ' s father, was a licensed 
professional engineer who maintained an office as consulting engineer in Wheeling for nearly 40 
years . During most of those years Johnson B. McKinley maintained a one-person office, but 
David B. McKinley and Johnson B. McKinley worked together for 2 years prior to Johnson B. 

) McKinley's retirement, and McKinley & Associates, Inc. is the custodian of all of the drawings, ·----... --.. 
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Committee on Standards of Ot1icial Conduct 
January 3, 2011 
Page 2 

files, and other assets accumulated by Johnson 8. McKinley over his career as a licensed 
professional engineer. McKinley & Associates, Inc. also assumed many of the same cf rents and 
businesses after his father's retirement in the 1980s. Until recently, West Virginia law required 
engineering and architectural firms to be 0\\.11ed in large part by licensed engineers and architects 
themselves. Ownersbip restrictions remain in place for other stales where the Company provides 
these services. Congressman-elect f.rfrKinley in addition holds the proniissory note by which the 
ESOP pmchased its stock in the Company from him and is also guarantor on the Comp~my's 
bank loans that are used for its operations. 

\Vest Virginia law requires a licensed professional engineer to supervise the engineering 
work of the Company. Tim !vfize( P.E. has been registered \vith the West Virginia Board of 
Professional Engineers as the supervisor for all of the employees of the firm engaged in licensed 
professional engineering. Likewise, the \Vest Virginia B.oard of Architecture requires that 
cornp'1l)ies conducting such business in the State register a licensed architectvvi.th theBoard lo 
be the supervisor for all employees of the fim1 involved in the practice of architecture. Mr. 
GteggDorfner, A.LA. has been registered as the supervisor of architects for McKinley & 
Associates, Inc. Except for the fact that these gentlemen are cniployecs of the Company and 
beneficiaries ofthe ESOP, neither of them have any relationship to David B. McKinley. 

Prior to being sworn in as a l'vlember of the House of Representc.tives, Dmid B. 
McKinley 'vvill resign as an officer· and director of McKinley & Associates, Inc . and place his 
stock. in a blind trnst that will be held for so long as he temains a .i\.frmber of the House of 
Representatives or otherwise holds an elected federal office. Congressman McKinley will of 
course know that the trust holds his stock, unless and nntil sold; however, Congressman 
lvkKinley will receive no compensation from Mc Kinky & Associates, Inc. and \Viii not be 
entitled to exercise voting rights. The promissory note payable to David B. McKiriley by v1bch 
the ESOP purchased the stock that it holds in th~ Company \Vill conti1rne to be paid in 
accordance with its terms. The terms of this note were arrived .at through a third-party appraisal 
of the Company on behalf ofthe ESOP and predates by many years tvlr. McKinley's election to 
the House of Representarives. 

We arG seeking an ach'isory opinion and, depending llponthc 0L1tcome of the advisory 
opinion, two specific \vaivers r:eiated to the House Ethics Manual fl.S .it applies to Congressrnan­
elcct McKinley and McKinley & Associates, Inc. The ad\·isory opinion has to do with the 
operations of McKinley & Associates, Inc. not beii1g considered to be "professions that ptovicle 
services involving a fiduciary relationship". 

We assert that the professional engineering and architectural services provided by 
McKinley & Associates, Inc. are not the type of professional services that involve a fiduciary 
relationship and are, therefore, not of the kind of professional ser\.ices that \Vere intended to be 
prohibited under the House Ethics Manual and Titlc5 -Appendix 4- section 502 of the United 
States Code. The language "fiduciary relationship" is not defined in either the federal law or the 
House Ethics Ma.'lual. Generally however, a fiduciary relationship is one that connotes a high 

1 level of trust between the parties such that a fiduciary is required to act in a manner that makes 
/ 
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the other party's interests paramount to that of the fiduciary. While this may apply \.Vi th respect 
to \a\vyers, real estate brokers, and insurance rcpreselitat1ves, the same cannot be s:;iid for 
engineers and architects. To the contrary, ~1 engincerand an.architect are duty bound to protect 
the pttblic from poor designs and improper constrndion methods. While a la..,vyer is legally 
required to keep his communi<;:ations and in some cases even his relationship with a client strictly 
confidential, this is not the ca-;e with respect to an engineer or an architect. In most cases the 
services of an engineer or an architect are .only engaged after a pµbli~ bidding contest Seeking the 
lowest bid for the work. Moreover, the engineer's or architect's workprod1.1cts, the drawings, are 
generally submitted to public authorities - that is, $late and county buiiding inspectors and 
licensing bµreaµs -- in order to obtqln the appropriate governmental a1~1thority and necessary 
permits to proceed \.vith the construction work. Thus, neatly all of the \vork of an architect or an 
engineer is within the purview of the public, unlike that of a lawyer or a business consuftant 
where most of their work occurs outside of the public vie\v. 

lf the Corrunittee aQrees \.vi th our assertion that i'l'fcKlnley & Associates, Inc. is not a firm . ~ . 
lhat provides professional scr\!ices involving a il.duciary telationsl1ip, then 1v1erriber-elect David 
B. J:vlcKinley's resignation as an officer and director of tho Company, placing the stocl< titled in 
his name in a blind trust, and rejecting any fprm of compensation from the Company other thun 
the continued payment of principal and interest on a pre-existing promissory note from the ESOP 
which acquired the Company stock should elimlnate any potential \'iolalion of the RLt!es by 
isolating Congressman McKinley from the C6mpany. 

If the Committee on Standards of Official Conduct is not persuaded that McKinley & 
Associates, Inc. is a firm that does not provide professional services involving a fiduciary 
relationship; we believe that the Company can nonetheless coritinlie to use its ex] sting name 
desp{te the fact that David B. McKinley is a Member of the U.S. House of Representatives 
because the Company qualifies for the family name cxc~ption. As previousJy noted, David B. 
McKirJey is the second generation of his family to be licensed as a professional engineer in the 
State of West Virginia. and to practice his profession using the name 111CKinle)' associated with 
engineering in the City of \\.'heeling. Thus the company's rian:ie is as much related to the 
reputation of Johnson B. McKinley a.'> it 1s to David.B . McKinley. The company's inability to 
use its existing name wotJld also c;,reate a severe hardship for all of the current employees of the 
firm, both its professional employees and its oth\:r employees. Because of the McKinley & 
Associates, lnc, ESOP, the employees are dependent upon the continued success of the firm not 
only for their compensation but also for their retirement savings. Accordingly, if McKinley & 
Associates, Inc. is deemed to be a fim1 that provides professional services involving a fiduciary 
relationship (and it should not b~). McKinley & Associates, Inc. should nevertheless be 
permitted to retain its existing name under the well-recognized family name exception. 

111e final waiver that is being sought for McKinley &. Associates, Irie. is the continued 
affiliation of David B. McKinley as personal guarantor of the Company's existing lines of credit. 
McKinley & Associates, Inc. has an existing line of credit with Wesbanco Bank, Inc. in the 
amount of $350,000. This line of credit is used to support the Company's on-going cash 
requirements for salaries and other operating expenses and is essential for the Company's 
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continued operation. Congressman-elect McKinley as the largest shsreholder of the Company 
has personally guaranteed the line of credit, and it is unlikely that the existing loan can continue 
wi thout his personal guarantee, Nevertheless, Congressman-elect McKinley is \\illing to keep 
his personal guarantee in place after he has transferred his inlerest in the Company to a blind 
trust arid resigned as an officer and director. This will aliow' the Company fone to malce other 
financial arrangements and not threaten the employment of the approximately 40 employees who 
rely upon the Cotnpany for thdr livelihood. The only other shareholder of the Company, the 
ESOP, is unable to guarantee the Company's bank loans. However, it is expected that McKinley 
& Associates, lnc. itself will be able to generate sufficient cash internally so that it ca.11 both 
reduce the need for its lines of credit arid so that it can, o\'er tirric, accumulate financial assets 
that can substitute for Congressrnap.:elect tv!cKinley' s personal guarantee_ Accordingly, this 
waiver woulcl pennit David B. \kKinley to contini1c to act as the personal guarantor ofthe 
existing ioans of lvlcKinley & Associates, Inc. indefinitely and such personal guarantee \Vould 
not be considered fu'1 "improper affiliation" between the ~;lember and the Company since 
Congressman-elect Mckinley \vould have no authority l;o direct the Compar1y's activlries. 

In the event you would like additional facts or would care to confer further regarding 
these matters, pkase do not hesitate to contact me. A copy of the Trust created Lo hold 
Congressman-elect McKinley's stock in McKinley & Associates, Inc. is enclosed. Thank you 
for your assistance and cooperation. 

CJK/sls 
Enc losure 

Very truly yours, 

/2/5t // , SJ 
\._..tkf\.Jl\CU~"\j · 
Charles J. Kaiser, Jr. 

C ~ · ..... Congressman-elect David B. l\.'lcKin!ey 

Maintain as Confidentia l 
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r'rom: 

Sent: 
To: 
Cc: 
Subject: 

Mr. McKinley-

Dixon, Carol <Carol.Oixon@mail.house.gov> 
Friday, November 05, 2010 5:04 PM 
dmckinley@  
Chisam, Blake 
House outside employment restrictions 

Per our conversation earlier today, following is additional information regarding the outside employment 
restrictions applicable to Members of the House. For the sake of completeness, I am attaching the link to the 
entire House Ethics Manual, and the relevant chapter is Chapter 5, entitled "Outside Employment and Income," 
pages 185-246. While the entire chapter provides useful guidance, the pages specifically dealing with the fiduciary 
restrictions are pages 213-223. In particular, pages 221-222 cover the issue of the name of the firm. The 
informal opinion of the Committee staff is that these restrictions would necessitate changing the name of your 
firm, since it is one that provides fiduciary services and currently utilizes your name. You can seek a formal 
determination on that question from the Chair & Ranking Member of the Committee by written request, should you 
choose to do so. 

I am happy to address any questions you have about your business as you prepare to take office, including more 
specific details on submitting a written request to the Committee. Feel free to have your attorney contact me 
directly if that is more convenient. 

http://ethics.house.gov/ Media/PDF/2008 House Ethics Manual.pdf 

- Carol 

Carol E. Dixon, Counsel 
Committee on Standards of Official Conduct 
HVC-227, Capitol Visitor Center 
Washington, DC 20515 
(202) 225-7103 
carol.dixon@mail.house.gov 

No virus found in this message. 
Checked by AVG - www.avg.com 
Version: 10.0.1153 I Virus Database: 424/3239 - Release Date: 11/05/10 
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rom: 
Sent: 
To: 
Cc: 

Subject: 

David B McKinley < @mckinleyassoc.com> 
Saturday, November 06, 2010 12:51 AM 
'mbaker@ t' 
'Tim Garon' 
FW: House outside employment restrictions 

How abs urd is th at advi ce. They expect me to change th e name of my company!!! Does she really expect me to believe 
that every lawyer or CPA in Congress has changed the name of their firm if they wish to continue doing business with 
government? I told her that her advice was BS and we'll start again but with our corporate attorney the next 
time. Think about it: hiding behind a name change makes it OK to do business with the Federal 
government. Unbelievable....... I have not read the manual as yet but her "informal opinion" is disturbing. 

From: Dixon, Carol [mailto:Carol.Dixon@mail.house.gov] 
Sent: Friday, November 05, 2010 5:04 PM 
To: dmckinley@  
Cc: Chisam, Blake 
Subject: House outside employment restrictions 

Mr. McKinley-
Per our conversation earlier today, following is additional information regarding the outside employment 

restrictions applicable to Members of the House. For the sake of completeness, I am attaching the link to the 

entire House Ethics Manual. and the relevant chapter is Chapter 5, entitled "Outside Employment and Income,· 

pages 185-246. While the entire chapter provides useful guidance, the pages specifically dealing with the fiduciary 
restrictions are pages 213-223. In particular, pages 221-222 cover the issue of the name of the firm. The 

informal opinion of the Committee staff is that these restrictions would necessitate changing the name of your 

firm, since it is one that provides fiduciary services and currently utilizes your name. You can seek a formal 

determination on that question from the Chair & Ranking Member of the Committee by written request, should you 

choose to do so. 

I am happy to address any questions you have about your business as you prepare to take office, including more 

specific details on submitting a written request to the Committee. Feel free to have your attorney contact tne 

directly if that is more convenient. 

http://ethics.house.gov/ Media/PDF/2008 House Ethics Manual.pdf 

- Carol 

Carol E. Dixon, Counsel 

Committee on Standards of Official Conduct 

HVC-227, Capitol Visitor Center 

Washington, DC 20515 

(202) 225-7103 

carol.dixon@tnail.house.gov 

Maintain as Confidential 
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177 6 K STREET N'.'I 

WASHINGTON, DC 20006 

PHONE 202.719.7000 

FAX 202.719.7049 

7925 JONES BRANCH DRIVE 

McLEAN, VA 22102 

PHONE 703.905.2800 

FAX 703.905.2820 

www.wileyrein.com 

20 I Hl~\ Y - I P ii : 0 ff 

CO MMITTEE Gli ETHlCS 

May 1, 2013 
Jan 'vl/itold Baran 
202.719.  

@wileyrein.com 

The Honorable K. Michael Conaway, Chairman 
The Honorable Linda T. Sanchez, Ranking Member 
Committee on Ethics 
U.S. House of Representatives 
1015 Longworth House Office Building 
Washington, DC 20515 

Re: Committee Request for Information, lvfarch 18, 2013 

Dear Chairman Conaway and Ranking Member Sanchez: 

Congressman David B. McKinley, through counsel, respectfully submits to the 
Committee on Ethics his responses to the requests for information set forth by the 
Committee in its March 18, 2013 letter. Documentary materials responsive to the 
Committee' s requests are included on an accompanying disk at Bates Numbers 
DBMOOOOOOOl through DBM00000554. 

Rep. McKinley did not kno\\r:ingly or intentionally violate any law, standard of 
conduct, or Committee directive with respect to use of the name McKinley & 
Associates by his now former firm. Indeed, as the Committee will see from the 
responses and materials p rovided, based on his understanding of the relevant 
standards and legal compliance options as explained to him by attorney Charles J. 
Kaiser, Rep. McKinley believed that he had resolved ethics concerns with respect 
to the name of McKinley & Associates when he entered into a Memorandum of 
Understanding ("MOU") with the company's Employee Stock Ownership Plan 
("ESOP") on April 11, 2011. Through this MOU, Rep. McKinley 1) committed to 
the sale of all his remaining stock in the company to the ESOP and 2) agreed that 
he had "no further control over the ownership and operations of McKinley & 
Associates, Inc." Previously, attorney Kaiser had advised then Congressman-elect 
McKinley consistently that there were two compliance options with respect to the 
House ethics restrictions on providing professional services involving a fiduciary 
relationship: either change the name of the company or divest his interest in the 
company. 

By entering into the MOU with the McKinley & Associates ESOP on April 11, 
2011, then Congressman-elect McKinley believed that he had taken satisfactory 
good faith steps to effectuate this second compliance option as described by 
attorney Kaiser, that is, divestment of his interest in the company. As to what 
representatives of McKinley & Associates knew of Committee guidance at that 
time, prior to signing and entering into the MOU on behalf of the McKinley & 
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Associates ESOP on April 11, 2011, ESOP Trustee Ernest Dellatorre (also a 
member of the company's management team) had been informed of recent 
guidance from Committee staff counsel that she was going to recommend that the 
Committee determine that the name "McKinley" would have to be removed from 
the company's name; other representatives of McKinley & Associates also knew of 
this guidance at that time. (In January 2011, McKinley & Associates personnel 
had also been apprised of Committee Counsel Stan Simpson's guidance that 
McKinley & Associates would not need to change its name because the company 
qualified as a "family business.") 

Notwithstanding his good faith belief that he had resolved ethics concerns over the 
use of the name McKinley & Associates by bis former company by entering into 
the MOU with the ESOP in April 2011, Rep. McKinley regrets that he did not 
respond more formally at the time to the Committee's letter to him dated June 24, 
2011 (but received June 27, 2011 ), in which the Committee informed him that "a 
name change [of the company] is required under cunent rules .... " In considering 
the question of Rep. McKinley's responsiveness, the Committee should keep a 
number of important factors in mind. 

First, as summarized above and explained in more detail below, as of June 24, 
2011, Rep. McKinley believed that he had taken appropriate and satisfactory ethics 
compliance steps with respect to McKinley & Associates when he entered into the 
MOU with the ESOP more than two months earlier. 

Second, within a few days of receiving the letter from the Committee on June 27, 
2011, Rep. McKinley told then Ethics Committee Chairman Jo Bonner on the 
House floor that he had already sold the company to which Chairman Bonner 
replied, in substance, that he wished it had not come to that. Through this 
exchange with the Chairman, Rep. McKinley believed that he had effectively 
provided notice to the Committee of bis action and of the status of the company. 

Third, by the time he received the Committee's letter on June 27, 2011, Rep. 
McKinley bad not been treated well by the Committee process. In January 2011, a 
Committee counsel informed bis attorney that he agreed that "McKinley & 
Associates qualified as a 'family business' and so the name would not need to be 
changed." More than two months later, another Committee counsel informed the 
attorney that, in a potential total reversal of the Committee's apparent position, she 
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was going to recommend that the Committee determine that the name "McKinley" 
would have to be removed from the company's name. The Committee did not 
provide its formal ·written guidance on this matter to Rep. McKinley-via the June 
24, 2011, Committee letter - until almost six full months after Rep. McKinley's 
attorney submitted his letter requesting written Committee guidance. 

For these and other reasons discussed.below, the Committee's· process regarding 
and handling of this matter was seriously flawed. Rep . McKinley was concerned 
and upset by this process. However, Rep. McKinley believes that he may have 
allowed these understandable concerns to affect his responsiveness to the 
Committee and, if he did, he regrets having done so. He believes he should have 
responded in a more formal manner to the Committee's June 24, 2011, letter to 
inform the Committee of the good faith compliance steps he had already taken. 

This letter incorporates all arguments supporting the continued use of the name 
"McKinley & Associates" by Rep. McKinley's former firm that were previously 
made to the Committee through undersigned counsels' September 14, 2012, letter 
submitted on behalf of Rep. McKinley. (Bates Numbers Drv1B00000527-38.) 
Although the Committee's March 18, 2013, letter seeks information and documents 
as part of an investigation, Rep. McKinley urges the Committee not to lose sight of 
the important advisory question underlying this whole matter, that is, whether 
"McKinley & Associates" is a "family name" under a long-recognized exception to 
the restrictions on providing fiduciary services imposed by the Ethics in 
Government Act. The Committee's implicit determination in June 2011 that 
"McKinley & Associates" is not a "family name" was not required by the facts, by 
the relevant laws and standards, by legislative history, or by policy. Indeed, all of 
these factors - the facts, laws and standards, legislative history, policy- provide 
substantial and sound support for a different, de nova determination by the 
Committee, a determination that "McKinley & Associates" is a "family name" or 
that its use by the company is otherwise permissible under the relevant fiduciary 
profession restrictions. 

We urge the Committee to revievr Rep. McKinley's September 14, 2012, letter in 
its entirety. However, the following quoted paragraphs from that letter provide a 
summary of the substantial basis for determining that use of the McKinley & 
Associates name is not contrary to the restrictions relating to fiduciary professions: 
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[A] number of factors support your approval of continued use of the 
name "rvfcK.inley & Associates" by Rep. McKinley's former firm. 
"McKinley" is a well-kno1-vn family and historical name in West 
Virginia. The "McKinley" name in engineering and building design 
was originally established in West Virginia by Rep. McKinley's 
father, Johnson B. McKinley, and was reinforced by him through his 
long, public Association with McKinley & Associates. Entirely 
independent of Rep. McKinley's status as a Member of Congress, 
"McKinley & Associates" has long been - and remains - an 
established brand name in the provision of the highest-quality 
engineering, architecture, and interior design services. 

As the legislative history of the Ethics in Government Act makes 
clear, the Act's restrictions (and the parallel restrictions under House 
Rule XXV) on the use of a "Member's name" are intended to 
address "cases where outside interests attempt to trade on the 
prestige of Members of Congress." This concern does not exist with 
McKinley & Associates. The company trades on the "McKinley" 
name as an historical name in West Virginia and as a "family name" 
in engineering and building design. The company trades on -
indeed, relies upon - the name "McKinley & Associates" as an 
established and well-known brand name in its field. · 

As explained above and supported in detail below, at the time Rep. McKinley 
received the Committee's June 24, 2011, letter, he believed that he had already 
taken sufficient good faith steps to resolve any ethics concerns arising in 
connection with McKinley & Associates such that the company's continued use of 

1 that name was permissible. Rep. McKinley did not act with any bad intent in this 
l matter, including in not responding more formally to the Committee's June 24, 
\ 2011, letter. Ho'vvever, regardless of any position the Committee may take 'vvith 

respect to Rep. McKinley's responsiveness to its June 24 letter, the Committee may 
and should reconsider its previous determination with respect to use of the name 
McKinley & Associates by Rep. McKinley's former company. The Committee 
may now make a more fully informed determination. The Committee should 
determine that continued use of the name "McKinley & Associates" by the 
company is not contrary to law, rnle, or regulation and is, therefore, permissible. 
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Although submitted by counsel on his behalf, the responses and materials provided 
with this letter were thoroughly reviewed by Rep. McKinley, were authorized and 
confirmed by him as accurate to the best of his knowledge, recollection, and belief 
at this time, and were approved and authorized by him for submission to the 
Committee, as was this letter. It should be noted that the Committee's request for 
details on conversations and interactions covers a period of two and half years; the 
request for information regarding Rep. McKinley's father goes back decades.­
Understandably, there may have been communications and there may be 
information responsive to the Committee's request which the Congressman does 
not recall at this time. With respect specifically to his -..vife and other members of 
his family, including his four adult children, Rep. McKinley believes he had 
numerous communications or discussions with them on matters relevant to the 
Committee's request which he does not now specifically recall . He also believes 
that he likely complained to other individuals, including other Members, about 
some of the matters covered in this letter, but he does not recall specific 
conversations. 

Note that, to the extent that discussion and documentation in the following 
responses of communications between Rep. McKinley and attorney Charles J. 
Kaiser may be viewed as constituting a waiver by the Congressman of attorney­
client privilege with respect to communications with Mr. Kaiser, with respect to 
any other communications between Rep. McKinley and any other counsel, no such 
\.vaiver is intended to be implied, and none should be inferred. 

With respect to the log of privileged or protected communications requested in 
Committee Request 1, please note that, as previously discussed with and agreed to 
by Committee Counsel, communications with undersigned counsel - who were 
initially retained by the Congressman to assist in responding to the Committee's 
August 24, 2012, letter - and communications in connection with obtaining 
information in response to the Committee's March 18, 2012, letter, are attorney­
client privileged and/or work product protected and are not separately entered or 
noted on a log. A privilege log is provided herewith at Exhibit A with respect to 
withheld communications involving other counsel. 

Thank you for your careful consideration of the information and documents 
provided by Rep. McKinley in response to the Committee's requests. 
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Response to Committee Requests 1 and 4 

In Request 1 of its March 18, 2013, letter to Rep. McKinley, the Committee asked 
the Congressman to provide it with "any and all details of meetings, conversations, 
or other interactions ... after your election to the U.S. House of Representatives 
regarding the use of your name by the Firm." In Request 4, the Committee asked 
the Congressman to "state the steps you took, if any, in response to the 
Committee's letter dated June 24, 2011" and asked related questions. Committee 
Requests 1 and 4 are both addressed in the discussion below. 

Rep. McKinley first became aware of possible concerns regarding the continued 
use of his name by the firm McKinley & Associates in communications \Vith Ms. 
Carol E. Dixon, Counsel to the Committee, on November 5, 2010. In an email of 
that date to the Congressman (Bates Number DMB00000003), Ms. Dixon 
referenced a related call earlier that same day and stated: "The informal opinion of 
the Committee staff is that these [fiduciary] restrictions would necessitate changing 
the name of your firm, since it is one that provides fiduciary services and currently 
utilizes your name." 

Rep. McKinley's understandably strong response to this "informal opinion" on the 
use of his name by the firm can be seen by his November 6, 2010, email to Martin 
Baker, a direct mail consultant to his campaign: "How absurd is that advice. They 
expect me to change_ the name of my company ... I have not read the manual as 
yet, but her 'informal opinion' is disturbing." (Bates Numbers D1vIB00000004-
05.) Rep. McKinley explained what he viewed as "absurd" at this time when he 
wrote in this email: "hiding behind a name change makes it OK to do business with 
the Federal government. Unbelievable." Note that the Tim Garon "cc'd" on this 

1 
email was the Political Director of the National Republican Congressional 
Committee ("NRCC") at the time. 

On the morning of November 9, 2010, Andy Sere -then Regional Press Secretary 
for the NRCC and soon thereafter to become Rep. McKinley's first congressional 
chief of staff - reached out to the Congressman by email to say that Tim Garon had 
mentioned the Committee "lmvyer's opinion on your company's name" and to ask 
if there had "been any further developments." Mr. Sere stated that he was going to 
make a few calls to see "how this issue has been handled in the past with other 
members in similar situations." Later that day, Mr. Sere emailed Rep. McKinley to 
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let him know that he had spoken with two people on the issue: John Tosch, 
apparently a corporate attorney for Rep. Vern Buchanan; and Todd Ungerecht, who 
had been counsel to Rep . Doc Hastings during his tenure as Chairman of the Ethics 
Committee. (Bates Numbers DMB00000020-22.) 

On November 10, 2013, Andy Sere followed up with an email to Rep. McKinley 
into which he appears to have "cut and pasted" the content of an email from "a 
GOP lav.-')'er who used to work on the ethics committee, to whom I previously 
referred." (Bates Number DNIB00000023.) It appears that this "GOP lawyer" may 
have been Todd Ungerecht, but Rep. McKinley does not know if it was he. In this 
email, the "GOP lawyer" discussed whether "engineering consulting" is covered by 
the restrictions on "fiduciary professions" and provided his thoughts on how the 
Congressman's divestment of his interest in the firm could affect any necessity to 
change the name of the firm, depending on to whom he divested his interest. 

Rep. McKinley recalls that orientation activities for his class of new Members 
began on about November 14, 2010. During this orientation period, Rep. 
McKinley recalls speaking about his business holdings 'vVith a young woman from 
the Ethics Committee staff after the ethics presentation. The Committee staffer 
stated that it was possible that Rep. McKinley would have to sell his company and 
might have to change the name of the company as well. Rep. McKinley asked the 
staffer what he was supposed to do if he was a one-term congressman and had no 
business to return to. Rep. McKinley recalls that the staffer responded by asking, 
either naively or cavalierly, "Wouldn't you just start a new business?" Rep. 
McKinley to ld the staffer that the next time she heard from him it would be 
through his attorney. The Congressman recalls that Mary McKinley, his 'vvife, was 
part of this discussion. (Materials that appear to have been provided to 
Congressman-elect McKinley at, or in connection with, orientation are included at 
Bates Numbers DMB00000006-19.) 

Sometime during the new Member orientation period in 2010, Rep. McKinley 
spoke in person with Rep . Jo Bonner, then Ranking Member and soon to become 
Chairman of the Ethics Committee, about the informal opinion of Committee staff 
that he might have to change the name of McKinley & Associates and/or seli his 
interest in the company. Rep. McKinley recalls Rep. Bonner saying there was a 
possibility of bis receiving a waiver with respect to matters concerning McKinley 
& Associates, including with respect to the name of the company. Rep. McKinley 
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also recalls Rep. Bonner advising him to get in touch vvith Kelle Strickland, his 
Counsel for Ethics Committee matters. 

On their drive back to West Virginia after orientation, Rep. McKinley and his wife 
talked about the opinions provided by Ethics Committee staff regarding McKinley 
& Associates. Sometime after he arrived back in West Virginia, Rep. McKinley 
contacted attorney Charles J. Kaiser. 1 On November 17, 2010, attorney Kaiser 

. wrote to Rep. McKinley at McKinley & Associates. This letter was headed 
"Business Restructuring" and in it Mr. Kaiser provided a brief overview of "a 
series of Rules that apply to professional businesses." (Bates Numbers 
DMB00000025-26.) From the documents collected and provided vvith this 
response, it appears that Rep. McKinley and Mr. Kaiser spoke about the House 
ethics issues on November 22, 2010, although Rep. McKinley does not recall if 
that was the date .on which he first spoke to Mr. Kaiser about these matters. (Bates 
Numbers DMB00000027-28.) Rep. McKinley recalls that Nlr. Kaiser was 
surprised by the ethics restrictious as applied to McKinley & Associates. 

On November 23, 2010, Rep. McKinley followed up 'v\ith an email to Mr. Kaiser, 
forwarding Andy Sere's November 10 email (referenced above) and summarizing 
points and questions covered in their discussion the previous day, including: 
"Keeping the name McKinley as the corporate identity is a huge and over-riding 
priority"; "Would simply selling to the ESOP make this [moot]?"; and "What is the 
waiver that has been discussed by Bonner?" (Bates Numbers D:tvfB00000027-28.) 
Later on November 23, Rep. McKinley forwarded to Mr. Kaiser the November 9 
emails from Andy Sere, discussed above. (Bates Nmnbers DNIB00000029-30.) 

On Wednesday, November 24, 2010-the day before Thanksgiving- at 5:04 PM, 
Nlr. Kaiser sent a highly significant email to Rep. McKiniey in which, as the 
attorney advising Rep. ivicKinley on complying with House ethics requirements, 
Mr. Kaiser framed for Rep. McKinley the issues and the options for action 

With respect to the legal and ethics issues raised by vlr. McKinley's election to Congress, 
Mr. McKinley understands that, through early to mid-April 2011, :tvlr. Kaiser was providing legal 
advice and counsel to both lvlr. McKinley and McKinley & Associates (which, until April l l, 20 l l 
- as explained below - was both 70% owned by and controlled by Mr. McKinley). McKinley & 
Associates paid for these legal services. 
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available to him. With regard to the "company name change," Mr. Kaiser wrote 
and advised Rep. McKinley as follows: 

The question as to the change of name boils down to whether 
McKinley & Associates is considered to be a firm "providing 
professional services involving a fiduciary relationship." An 
example of this definition in the Rules is a company providing 
architectural services, but we can certainly ask for a ruling and argue 
that it does not apply to you because you are not an architect. If the 
rnling comes back favorable, you can keep your interest in the 
company, but not work or receive earned income from it. If 
McKinley & Associates is considered to be a firm providing 
professional services involving a fiduciary relationship, then it 
appears that you are left with two choices: (1) change the name, 
or (2) completely divest yourself of your interest in the company 
(this appears to include Mary as well). Please understand that 
your situation is different than family businesses that do not provide 
professional services (i.e. car dealerships), though I think the logic 
got lost when this Rule/law was formulated. In addition, it is 
important for you to understand that this is not simply a House Rule, 
but a federal statute. 

(Bates Numbers DMB00000033-34.) (Emphasis added.) 

This clearly stated analysis from rvir. Kaiser - either change the company name or 
divest yourself of your interest in the company - established a firm framework of 
understanding for Rep. McKinley through which he viewed his obligations under 
House ethics standards vvith respect to McKinley & Associates. This framework, 
to a very significant and persistent extent, guided his subsequent actions regarding 
his interest in McKinley & Associates, regarding the use of that name by the 
company, and regarding his understanding of, and steps taken in response to, 
Ethics Committee communications on these issues in 2010 and 2011. 

The extent_ to which Mr. Kaiser's email of November 24, 2010, both galvanized 
Rep. McKinley's understanding of the options for compliance available to him and 
prompted him to preliminary action to effectuate one of these options can be seen 
in two emails from November 29, 2010. In the first email- sent by Rep. McKinley 
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to his cousin Jon in response to a congratulatory message - Rep. McKinley talked 
j about orientation, his House office assignment and S'Nearing in, and then added: 
I "In the meantime I apparently have to wrap up ownership of my AfE practice to 

comply with the Federal ethics ml.es." (Bates Number DiVIB00000044.) 

In the second email of November 29, Lynn Adams, Office Manager for McKinley 
& Associates and a member of the company management team, forwarded to Rep. 
McKinley the agenda for the upcoming company management meeting. Item 2 on 
this agenda is "ESOP buyout," that is, discussion of having the McKinley & 
Associates ESOP -which already owned 30% of the company's stock- purchase 
the remaining 70% of shares O\vned by Rep . McKinley. (Bates Number 
DMB00000057.) As this second email indicates, in November 2010, Rep. 
McKinley spoke to personnel of McKinley & Associates- including Lynn Adams, 
Ernie Dellatorre and, likely, others - about company-related issues arising from 
House ethics standards, but he does not recall specific conversations. 

Also on the morning of November 29, 2010, 1v1r. McKinley had an exchange of 
emails with Andy Sere and Mr. Kaiser in the morning in which Rep. McKinley 
forwarded iV1r. Kaiser's November 24 email to Mr. Sere and asked Nfr. Kaiser to 
"coordinate" with iV1r. Sere, who by that time had become Rep. McKinley's Chief 
of Staff. On November 29, by email, Nfr. Sere _also asked Rep. McKinley if he had 
"talked to Jo Bonner's staffer" and recalled that "NRCC Counsel Jessica Furst" had 
given Rep. McKinley a "name and contact info" for this purpose. (As discuss_ed 
below, Rep. McKinley inet and spoke with Ms. Furst about ethics-related issues 
during the orientation period in Washington, D.C.) Nfr. Sere stated to Rep. 
McKinley in this same email: "It does seem like we'll have to ask for a ruling." 
And, by email later that morning, Nfr. Sere told Rep. McKinley: "Just talked with 
CJ [Kaiser]. We discussed possible next steps ... will advise later today. (Bates 
Numbers D1vIB00000035-43, 45-51.) 

It appears that Mr. Sere and 'tv1r. Kaiser then talked on the phone on the morning of 
November 29, 2010. Based on a summary email about that call from Nfr. Kaiser to 
iV1r. Sere, copied to Rep. McKinley, Nfr. Kaiser provided Nfr. Sere with essenttally 
the same analysis and the same two compliance options he presented to Rep. 
McKinley in the November 24, 2010, email discussed above: "If McKinley & 
Associates is consid.erecl to be a firm providing professional services involving 
a fiduciary relationship, it appears that there are two choices: (1) change the 
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name; or (2) completely divest DBMcK's interest in the company (th.is appears 
to include David's wife as well)." (Bates Number DMB00000052.) (Emphasis 
added.) Mr. Sere followed up later that day \Vith t\vo more emails, sent to Mr. 
Kaiser and Rep . McKinley, relating to his apparent notification to NRCC "in-house 
counsel [Jessica Furst] of the issue." Mr. Sere also refers to a proposed discussion 
on the issue with NRCC "outside counsel," but it appears that this discussion did 
not occur that day and Rep. McKinley does not specifically recall if it did occur at 
some later time. (Bates Numbers DMB00000053-56.) In closing out this 
particular email exchange on the morning ofNovember 30, 2010, Rep. McKinley, 
in an email to Mr. Sere and :tvfr. Kaiser, turned the focus of his attorney's steps to 
"[i'vfr.] Bonner's staff," noting: "Bonner had confidently suggested that something 
could be worked out and not to worry; he then turned me over to Kelle, his 
committee counsel. I am anxious to hear what Bonner's people have to add to this 
discussion." (Bates Numbers DNIB00000058-59.) 

As the emails included at Bates Numbers D1tIB00000061-63 show, :tvfr. Kaiser 
spoke with both Jessica Furst and Kelle Strickland on November 30, 2010. Before 
reviewing more information about these discussions, however, it is worth noting 
the strength and urgency of Rep. McKinley's concern at this time about the future 
of the company to which he had devoted 3 0 years of his life. In an email to Mr. 
Sere and :tvfr. Kaiser sent at 11 :46 Al\1 on November 30, 2010, Rep. McKinley 
\vTote: "Think about it: if a member-elect were 40 years old and had started his 
own firm 15 years previously, forcing him to divest himself of the company 
ownership and changing the name leaves him \'tith what to rehrrn to if he were 
defeated two years later? Bonner said there is a solution; what is it." (Bates 
Number DMB00000060.) 

According to the December 1, 2010, email from :tvfr. Kaiser to Rep. McKinley 
(Bates Number DMB00000068), when iv1r. Kaiser spoke to Ms. Furst on 
November 30, after she "reviewed all of the email traffic," Ms. Furst "confirmed 
[his] concerns','' presumably about the stark choice facing Rep. McKinley: either 
change the name of the company or divest his interest in it. In this same email, Mr. 
Kaiser notes that he also spoke to Kelle Strickland on November 30, telling Rep. 
McKinley, "I explained the issues and the background and told her that I would 
place all ofthis in a letter to her so that she could advise the best way to proceed." 
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Mr. Kaiser attached the letter to Ms. Strickland to his email to Rep. McKinley, 
which is discussed below. (Bates Numbers DNIB00000069-70.) 

In concluding his December 1 email to Rep. McKinley, Mr. Kaiser makes a point 
about the restrictions on the practice of the designated "fiduciary professions" that 
explains and underscores the frustration of many non-lawyer Members and 
Senators covered by these restrictions: "Adding architects and engineers to a legal 
prohibition that was clearly intended to apply to lawyers and business advisers 
makes no logical sense - if a lobbyist is intending to curry favor with a 
Congressman he can do it just as easily by purchasing a car from the car dealership 
as he can by hiring the architect to design his house." As an historical observation, 
Mr. Kaiser's statement is pretty close to the mark. There is certainly support for 
the conclusion that the drafters of the "fiduciary profession" restrictions - many of 
whom were lawyers - did not want to single out the legal profession as being 
singularly susceptible to creating the potential for a financial conflict, so the 
restrictions were made to apply to a category created and defined more broadly, the 
"professions that provide services involving a fiduciary relationship." But, 
importantly and as lv1r. Kaiser further notes in this email: "Nonetheless, the law is 
the law; and we must find a way to comply with it." That is what Rep. McKinley 
tried to do, and believed he did, following his understanding of the law as it had 
been explained to him. 

In his November 30, 2010, letter to Kelle Strickland (Bates Nwnbers 
Di\1B00000069-70), Mr. Kaiser sought guidance "in order to advise Congressman­
elect McKinley regarding his options concerrung the business [McKinley & 
Associates] and his relationship with it while he remains a Member of Congress." 
As the following quoted paragraph shows, Mr. Kaiser's letter to Ms. Strickland 
was informed by the same two-option understanding and framework he set out for 
Rep. McKinley in the November 24 email quoted above-that is, Rep. McKinley 
could either change the company name or divest his interest in the company -
although in the letter to Ms. Stricldand lvlr. Kaiser also explored the possibility of a 
"waiver" exempting McKinley & Associates from the fiduciary profession 

. restrictions: 

Paramount among our concerns is the future use of the name: 
McKinley & Associates, Inc. Over more than twenty years in the 
region considerable goodwill and name-recognition has accrued to 
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this name. Moreover, Congressman-elect McKinley's deceased 
father, though not associated \.Vi.th the current firm, was also a 
licensed professional engineer and had a long career in the area. 
Much of the company's goodwill that has accrued as a result of the 
name would be lost if the name must be changed Accordingly, \.Ve 
would like to explore the possibility of retaining the name McKinley 
& Associates, Inc. if Congressman-elect McKinley would sever his 
other relationships with the business by for example: (a) selling his 
stock to the ESOP in return for a note payable over a period of 
years; (b) alternately giving or selling his stock to his wife or 
children; (c) resigning as an officer and director; and (d) having the 
company designate other professionals as its supervising architect 
and supervising professional engineer. If you believe that McKinley 
& Associates, Inc. can escape being designated as engaging in a 
"profession that involves a fiduciary relationship" by requesting a 
waiver or clarification of the definition, please advise as to the best 
way to go abo.ut that process. Obviously, if we could siniply keep 
the status quo so far as the name and stock ownership of the 
business is concerned that would be most desirable to Congressman­
elect McKinley, even if he must take a sabbatical so far as his 
employment and other responsibilities toward the firm while a 
Member. 

With regard to Mr. Kaiser's statement in this November 30, 2010, letter that Rep. 
McKinley's father- Johnson B. McKinley - was "not associated with the cunent 
firm," this statement was not accurate. Although the elder McKinley does not 
appear to have been an on-the-payroll employee of McKinley & Associates, he was 
"associated" with the firm as a consultant and otherwise, as we have described for 
the Committee previously in our September14, 2012, letter (Bates Numbers 
Dtvffi00000527-38) and as we also describe in our response below to Committee 
Request 2. 

While awaiting a response to the letter to Ms. Strickland - and in conformity with 
the guidance and framework of understanding provided by iv1r. Kaiser - Rep. 
McKinley continued to take steps preparatory to selling McKinley & Associates, as 
a legal alternative to changing the company name. Two email exchanges between 
Lynn Adams; of McKinley & Associates, and George B. Sanders, Jr., attorney for 
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the McKinley & Associates ESOP, show Rep. McKinley's increasing focus on 
selling his remaining 70% interest in the company to the ESOP (or 60% to the 
company and 10% to another individual) as soon as possible. In a December 2, 
2010, exchange of emails with the subject heading "Urgent Question" (Bates 
Number DMB00000071-73) Ms. Adams i,,wote to Mr. Sanders, \vith a copy to Rep. 
McKinley: "Mr. McKinley would like to know what stock valuation date would be 
used if he were to sell his remaining 70% of McKinley & Associates, Inc. to the 
ESOP on 1/5/11 ... He needs this information to make an informed decision 
concerning the Company prior to taking office in the U.S. House in early January 
due to House ethics rules." In his response, tifr. Sanders noted: "If David is going 
to do this, we need to start ASAP. I am not sure we could get it done by 115/2011 
but would surely come close." 

By December 10, 2010, a plan for Rep. McKinley to resolve potential ethics issues 
by selling his remaining interest in the company was closer to execution, as Ms. 
Adams' email to Nfr. Sanders, copied to Rep. McKinley, shows: "lt appears as 
though we may be moving toward the sale of the remaining McKinley stock, or at 
least 60% of it [10% would go to another individual], to the ESOP . .. 
[U]nderstanding that this transaction and valuation will take time, our local 
attorney [apparently Nfr. Kaiser] bas indicated that as long as we can initiate the 
sale by .January 5, 2011, we would be demonstrating good-faith and could 
complete the sale later in the year." (Bates Numbers DMB00000090.) 
(Emphasis added.) Attorney Sanders' December 12, 2010, response to Ms. Adams, 
also copied to Mr. McKinley, may be read as confirming the "local attorney's" 
point (cited by Ms. Adams in her email) that, even if Rep. McKinley's sale of the 
company were not completed until later in the year, initiation of the sale by January 
5, 2011, would show Rep. McKinley's good faith in the effort to comply with 
congressional ethics requirements. (Bates Numbers DMB00000093-94.) 

A number of other email exchanges during this same period relate to efforts by 
Rep. McKinley to resolve ethics.issues arising in connection with McKinley & 
Associates before he took office in January 2011. As reflected in an email from 
Ms. Adams to Rep. McKinley, dated December 3, 2010 (Bates Number 
DMB00000076), it appears that at a McKinley & Associates management meeting 
held on December 2, 2010, there was discussion of the possibility of splitting the 
company to create an engineering company that could retain the name McKinley & 
Associates and ari architech1ral firm ·with a different name. Ms. Adams asked Mr. 
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Kaiser for his opinion on this possibility and in.quired about "the prohibitions from 
putting the company in.to Mary's name" in a December 7, 2010 email. (Bates 
Numbers D:MB00000077-78.) In a December 10 email to Ms. Adams, copied to 
Rep. McKinley, Mr. Kaiser discussed the "problem with Mary McKinley being a 
significant o\vner of McKinley & Associates." (Bates Number DMB00000092.) 
In a December 14, 2010, email to Mr. Kaiser, copied to Rep. McKinley, Ms. 
Adams asked for guidance \Vi.th respect to whether other steps - closing Rep. 
McKinley's corporate card, discontinuing use of Mary McKinley's personal card 
for company purchases, and designating new officers - might be needed to 
dissociate Rep. McKinley and his wife from McKinley & Associates before he 
took office. (Bates Numbers DMB00000096-102.) 

While Rep. McKinley, attorney Kaiser, and personnel at McKinley & Associates 
\Vere taking the steps described above for Rep. McKinley and his wife to sell their 
interests in McKinley & Associates, if necessary, to comply \vi.th House ethics 
standards, Mr. Kaiser heard back from Ms. Strickland in response to his November 
30, 2010, letter to her . . Mr. Kaiser informed Rep. McKinley, in a December 7, 
2010, email that Ms. Strickland had consulted vrith Carol Dixon and "[t]hey are 
both of the opinion that while McKinley & Associates, Inc. is providing 
professional services involving a fiduciary relationship that the company may be 
able to avoid changing the name under the 'family name exception' based upon the 
similar name of Johnson B. McKinley, Consulting Engineer. She suggested that 
we request written advice from the Committee and lodge this letter prior to David 
being s\.vorn in on January 5, 2011 ." .tvlr. Kaiser advised, however, that despite the 
informal Committee staff guidance that the company "may be able to avoid 
changing the name," the transfer of the company would likely have to proceed: 
"Because the 'family name' exception does not elirninate ·the other two 
prohibitions (i.e. compensation and management affiliation), I believe that David 
will have to deal with the management structure and ownership of McKinley & 
Associates in any event. This will have to be accomplished prior to January 5 and 
should be clone in time so that we can explain the reorganization to the Committee · 
in the letter reques~ing the opinion on the name." (Bates Number DMB00000079.) 

After Ms. Strickland advised .tvlr. Kaiser to seek written advice from the 
Committee, Rep. McKinley and_ Mr. Kaiser communicated on .a number of 
occasions o·n drafts of the letter and on questions related to the request for 
Committee guidance on complying with the restrictions on a Member' s providing 
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professional service involving a fiduciary profession. (Bates Numbers 
DMB00000095, D.tvffi00000103-63 .) Lynn Adams, a member of the management 
team at McKinley & Associates, participated in or was copied on many of these 
email communications. As these email communications show, during the process 
of drafting a letter to the Committee the possibility of Rep. McKinley putting his 
interest in McKinley & Associates in a blind trust was added to the compliance 
options to be put before the .committee. 

On January 3, 2011, at 3:53 PM, Mr. Kaiser emailed a signed letter to the Ethics 
Committee seeking an advisory opinion on matters relating to Rep. McKinley's 

I interest in McKinley & Associates and on permitting 1'fcKinley & Associates "to 
j retain its existing name under the well-recognized family name exception." (Bates 

Numbers DlvIB00000164-78). (Note that, although 1v1r. Kaiser emailed this signed 
letter to Kelle Strickland and Daniel Taylor at the Committee on January 3, the 
copy of the letter in the Committee's files, provided to Rep. McKinley in 
connection with the Committee's current request for information, bears a date of 
January 14, 2011.) Nlr. Kaiser informed the Committee in this letter that "[p ]rior to 
being sworn in as a Member of the House of Representatives, David B. McKinley 
\Vill resign as an officer and director of McKinley & Associates, Inc. and place his 
stock in a blind trust that will be held for as long as he remains a member of the 
House of Representatives or otherwise holds an elected federal office." 

Rep. McKinley recalls that sometime between his election to Congress and his 
being sworn in on January 5, 2011, he spoke with former Ohio Congressman 
Charlie Wilson about the informal guidance he had received from Ethics 
Committee staff with regard to his relationship with McKinley & Associates. i'vlr. 
Wilson - who had two businesses bearing the Wilson name in Ohio during his 
congressional tenure - told Rep. McKinley he did not think McKinley & 
Associates would have to change its name. Rep. McKinley also recalls speaking 
with Rep. Westmoreland at the Members' Retreat in January 2011, about these 
matters; Rep. McKinley recalls that at some point Rep. Westmoreland 
recommended that Rep. McKinley might \Vant to confer with attorney Randy 
Evans. 

A January 12, 2011, email indicates that Rep. McKinley had a brief contact with 
attorney Harry Buch regarding the letter pending before the Ethics Committee. 
(See entry on privilege log at Exhibit A.) Mr. Buch, in addition to being the 
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proposed trustee listed on the materials submitted to the Committee with Mr. 
Kaiser's January 3, 2011, letter, was also an attorney for Rep. McKinley. 

On January 25, 2011, attorney Kaiser received a crucial telephone call from Stan 
Simpson, Counsel at the Ethics Committee. As lvlr. Kaiser informed Rep. 
McKinley the next day, in an email copied to Ms. Adams of McKinley & 
Associates management, Mr. Simpson notified :Nlr. Kaiser in this call " [t]h;it the 
staff agreed with our assertion that McKinley & Associates does not provide 
professional services invohing a fiduciary relationship ... Mr. Simpson also 
agreed that McKinley & Associates qualified as a 'family business' an_<). so the 
name would not need to be changed. He stated that as a result of the first point, 
there is no need for blind trust to hold your stock in McKinley & Associates." 
(Bates Numbers Dlv1B00000185-86.) (Emphasis added.) Mr. Simpson's guidance 
to Mr. Kaiser, although oral and informal, could not have been clearer or more 
absolute: the name of McKinley & Associates would not need to be changed. 

On January 26, 2011, rvlr. Kaiser forwarded to Mary McKinley his January 25, 
2011, email summarizing his call with Committee Counsel Simpson. It appears 
that on January 26, :Nlrs. McKinley and :Nlr. Kaiser also spoke by phone about lvlr. 
Simpson's guidance. (See Bates Numbers DMB00000187-89 for this email and 
for what appears to be a page of notes by Mrs. McKinley on a January 26 call with 
Mr. Kaiser.) 

Despite the clarity and specificity of Ethics Committee Counsel Stan Simpson's 
advice to :Nlr. Kaiser that McKinley & Associates did not provide professional 
services involving a fiduciary relationship and that the name McKinley & 
Associates would not need to be changed, more than two full months later - on 
March 31, 2011-Mr. Kaiser received a call from another Committee Counsel, 
Heather Jones, completely contradicting Mr. Simpson's advice. Mr. Kaiser 
immediately informed Lynn Adams of the call. Then, in an "urgent" March 31, 
2011, email to Mr. McKinley (Bates Number DMB00000216)- and copied to · 
Ernie Dellatorre and Tim Mizer, both of McKinley & Associate management - Ms. 
Adams summarized the new Ethics Committee guidance from Ms. Jones: "She 
says that Stan Simpson, who provided the Ethics' position to him on you and the · 
company is no longer with them and that she is going to recommend that the 
House Committee take a stand that you do have a fiduciary relationship and 
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also that the McKinley name must be removed from the company." (Emphasis 
added.) 

It is well known, based on media reports, that, during this period of time in early 
2011, the Ethics Committee was undergoing considerable organizational turmoil, 
with some Members and staff apparently wider suspicion by other Members and 
staff. To some extent this confusion ·within the Committee staff appears to be 
reflected in Chairman Bonner's reaction when Rep. McKinley spoke with him 
about Ms. Jones' call. In an April 2, 1011, email to Mr. Kaiser (Bates Number 
DMB00000207-08), Rep. McKinley summarized his call with the Ethics 
Committee Chair: 

Lynn [Adams, of the McKinley & Associates management team] 
has informed me that a different determination may be being 
considered. Consequently I have already spoken vtith Congressman 
Jo Bonner on Friday. He recommended that I get back to him next 
week because his staff was already gone for the day. He claimed he 
remembered some of our previous discussions but showed no 
awareness of an earlier recommendation by his staff. Nevertheless 
but [sic] he was not particularly pleased that another decision may 
be forthcoming and one that reversing [sic] an earlier and more 
encouraging solution. 

\Vhatever was going on internally \Vithin the Committee, it is difficult to 
understand how the Committee could permit two of its staff counsel to provide 
entirely contradictory advice to a Member on a matter of such vital personal 
importance to him and of such financial importance not only to the Member, but 
also to his family, to his company, and to the many people employed by that 
company and dependent on it for their livelihood. This was not an abstract legal 
problem for Rep. McKinley or for the management and employees of McKinley & 
Associates. So it cannot be difficult for the current leadership and Members of the 
Committee to appreciate bow the Committee's apparent 180 degree turnabout in its 
advice surprised, shocked, and bewildered Rep. McKinley. 

In response to the Committee'~ reversal of opinion on tbe issues of whether 
McKinley & Associates provides services involving a fiduciary relationship and 
whether the company could re.tain its name, Rep. McKinley and members of 
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McKinley & Associates management team determined to proceed v.rith the plan for 
Rep. McKinley to transfer his remaining O\.Ynership interest in the company to the 
McKinley & Associates ESOP. This plan had been abandoned when Committee 
Counsel Stan Simpson advised on January 25 that the company would not have to 
change its name. Rep. McKinley cannot recall whether the idea to proceed \.Yith 
this transfer was his or whether it 01iginated with Ernie Dellatorre or someone else 
at McKinley & Associates; after Ms. Jones's call to Mr. Kaiser on March 31, 2011, 
Rep. McKinley did discuss this matter with Mr. Dellatorre and others at McKinley 
& Associates, but he does not recall the details of any specific discussion. 

On April 11, 2011, Mr. McKinley and 1\1r. Dellatorre, as ESOP Trustee, entered 
into and signed a Memorandum of Understanding ("MOU") on the "ESOP 
Purchase of Remaining McKinley & Associates Shares." (Bates Number 
rnvIB00000217 .) Rep. McKinley believes that Mr. Dellatorre drafted this MOU. 
The MOU provided as follows: 

As' a result of your resignation as President of McKinley & 
Associates and our conversation last week regarding the potential 
for a perceived conflict with your ownership of the company during 
your term in Congress, this letter will serve as our memorandum of 
Understanding that the ESOP will purchase your remaining shares in 
McKinley & Associates. Once the share value is determined and the 
transferring document is approved, your remaining shares will be 
purchased by the ESOP. Payment for the shares \Vill be similar to 
the funding you provided for the purchase of the original ESOP 
Shares. 

Details on the stock valuation, the financing for the ESOP purchase, 
and the final transaction date will be detailed in a subsequent 
document to be developed by counsel for both of our signatures. 

It is our mutual understanding that by agreeing to this 
Memorandum of Understanding that you will have no further 
control over the ownership and operations of McKinley & 
Associates, Inc. 

(Emphasis added.) 
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The Committee should recall that, at the time he signed and entered in.to this MOU 
with Rep. McKinley, Mr. Dellatorre knew of the Committee's likely reversal of its 
position on whether the company could maintain the name McKinley & 
Associates. Mr. Dellatorre had been copied on Lynn Adams March 31, 2011, 
email in which she stated that Committee Counsel Heather Jones was "going to 
recommend that the House Commit_tee take a stand that you do have a fiduciary 
relationship and also that the McKinley name must be removed from the 
company." 

Rep. McKinley entered into the MOU with }<fr. Dellatorre and the ESOP on April 
11, 2011, vvith the good faith understandi.Ilg that - by committing to complete the 
transfer of his interest when a share value could be determined and by also 
committing specifically that, as of the date of the MOU, he had "no further control 
over the ownership and operations of McKinley & Associates, Inc." - he would be 

· in compliance v:ith the advice and framework for understanding previously 
provided to him by attorney Kaiser. Rep. McKinley believes he did not confer 
with Jvlr. Kaiser on the MOU, however. Rep. McKinley recalls that .tvlr. Kaiser 
took a "just change the name" stance in response to hearing from Heather Jones on 
March 31, 2011, that she was going to recommend that the company be required to 
change its name. Rep . McKinley understood N1r. Kaiser's stance as advocating 
what Nlr. Kaiser saw - as a practical matter - as easiest option to put into effect. 
Rep. McKinley viewed Nlr. Kaiser's practical stance, however, as being entirely 
consistent with Nlr. Kaiser's guidance vvith respect to the two legal options for 
compliance - either change the company name or divest his interest - that were 
available to Rep. McKinley. 

On April 14, 2011, Mr. Kaiser emailed a signed letter to Ms. Jones at the 
Committee explaining why the Cominittee would be in error if it found that 
McKinley & Associates was a firm providing professional services involving a 
fiduciary relationship. (Bates Numbers DMB00000222-26.) Nlr. Kaiser sent his 
letter to Ms. Jones on April 14 following ari April 13, 2011, email from Ms. Jones 
to him "reminding" him "that the Committee on Ethics is waiting on your brief 
regarding whether architects and engineers are fiduciaries under West Virginia 
law." (Bates Numbers DNIB00000476-80.) 1v1r. Kaiser's argument in this April 
14, 2011, letter is summed up in the following parngraph: 
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West Virginia imposes fiduciary responsibilities only upon 
consulting engineers, not professional engineers. Moreover, the 
House Rules were intended to apply to areas where a professional 
had fiduciary responsibilities to his or her client which could 
necessarily conflict with the responsibilities of a Member of 
Congress. As has been shown, West Virginia law states clearly that 
the fiduciary responsibility of as licensed professional engineer or 
licensed architect is to the public, not the client. Thus the dangers 
that the House Rules vvere trying to gmu:d against do not apply in 
this particular instance. 

(Emphasis added.) 

In this April 14, 2011, letter to Ms. Jones, Mr. Kaiser also reiterated "the history of 
the professional engineering firm within the McKinley family." By reiterating this 
history, Nlr. Kaiser demonstrated that the name McKinley & Associates is a 
"family name," subject as such to a recognized Committee exception to the 
prohibition on a Member "permitting" his name to be used by an entity that 
provides professional services involving a fiduciary relationship . 

By email on April 14, 2011, at 4:52 PM (Bates Numbers DMB00000222-26), rv1r. 
Kaiser forwarded to Rep. McKinley and to Ms. Adams, at McKinley & Associates, 
a copy of this signed letter to Ms, Jones at the Ethics Committee. In this email, 1'1r. 
Kaiser notes that he "added the paragraph at the end reiterating the relationship 
between the Johnson McKinley engineering practice and the present-day McKinley 
& Associates." However, Rep. McKinley does not recall discussing drafts of the 
letter to Ms. Jones with Mr. Kaiser. · 

On May 2, 2011, apparently at the request of Andy Sere, Ms. Jackie Barber, then 
Deputy General Counsel at the NRCC, emailed 1vf.r. Sere about laws and standards 
applicable to participation in a contract with the federal government by a Member 
qr by a corporation with a relationship with a Member. (Bates Number · 
DMB00000233.) 

Mo~e than two months later, On June 23, 2011, lvf.r. Kaiser heard again from Ms 
Jones at the Committee. Mr. Kaiser described this call in a June 24, 2011, email to 
Rep. McKinley, copied to Ms. Adams at McKinley & Associates (and included at 
Bates Number DMB00000235): "While she did not give me any indication as to 
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the Committee's decision on this matter, she wanted confirmation from me that 
you had resigned your position as an officer and director of McKinley & 
Associates. I told her that your resignation letters were signed and delivered prior 
to your being sworn into office as a Member of Congress." 

On June 27, 2011 - almost six months after his counsel submitted a letter to the 
Committee on January 3, 2011, seeking a formal Committee advisory opinion­
Rep. McKinley received word in a phone call from Chairman Bonner that a letter 
would be forthcoming. In an email that same day at 5 :29 PM to NII. Kaiser, Rep. 
McKinley summarized the key point of the call with Chairman Bonner: "He says 
we must change the name of the company to McKinley Engineering." (Bates 
Number D11B00000237 .) Kelle Strickland forwarded the actual letter- dated June 
24, 2011- to Rep. McKinley by email at 5:55 PM on June 27, 2011. (Bates 
Numbers DMB00000245-5 l .) As to why, in his June 27 call with Chairman 
Bonner, Rep. McKinley "countered \vi th the option of selling the company to [his] 
wife or son" - notwithstanding the fact that the MOU was in place with the 
McKinley & Associates ESOP regarding transfer of shares and relinquishment of 
"control over the ownership and operations of the company" -Rep. McKinley 
believes he mentioned that option to see if the Committee would receive it 
favorably and in case the MOU could somehow be withdrawn in favor of that 
option. Rep. McKinley understood at the time, however, that he did not have 
control over the ownership and operations of McKinley & Associates, or the 
ESOP, and that the ESOP would have to ag'.ee to any modification of the terms of 
the MOU. 

In reviewing the letter, Rep. McKinley quickly focused on a fundamental factual 
flaw in the Committee's analysis regarding what would qualify as a "family name" 
for the company, as he pointed out in a June 27, 20 11, email to NII. Kaiser: ."This 
malces no sense. [T]hink about it: McKinley Engineering is OK but McKinley & 
Associates is a problem. My father's company was not McKinley Engineering and 
we never represented that it was. That name was the one I used as a sole proprietor 
for the early years of the company. Let's talk." (Bates Numbers Dwffi00000238-
44.)2 

The Gommittee's letter dated June 24, 2011 , letter does state that Rep. McKinley's father, · 
Johnson McKinley, "maintained a one-man office, McKinley Engineering, a!! a consulting engineer 
in Wheeling, West Virginia, beginning in 1954 until his retirement in the 1980s." It.is not clear 
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Rep. McKinley recalls that, wi.thin a day or two of receiving the Committee's letter 
on June 27, 2011, he approached Chairman Bonner before the Speaker's podium 
on the floor of the House. With regard to the Committee's letter, Rep. McKinley 
recalls saying to Chairman Bonner, "what the [heck] is this," or some other 
similarly expressive phrase. Rep. McKinley told Chairman Bonner that "McKinley 
Engineering" was the original name of his ·firm, not the name of his father's firm 
(as the Committee's letter incorrectly stated). Rep. McKinley recalls Chairman 
Bonner responding, in substance, that the Committee was not aware of this but had 
thought that "McKinley Engineering" was the name of his f<}ther's firm; Chairman 
Bonner said that tills could make a difference to the Committee's determination. 
Rep. McKinley then responded that, in any event, it did not matter anymore 
because he had already sold his company, by which Rep. McKinley meant the 
arrangement put in place by the MOU. Chairman Bonner said that he did not know 
this and that he had hoped it would not come to this. 

Shortly after receipt, Rep. McKinley shared the Committee's letter dated June 24, 
2011, with members of management at McKinley & Associates. 

With respect to steps taken in response to the Committee's latter dated June 24, 
2011, Rep. McKinley reasonably believed that no such steps were necessary 
because - first through the MOU and then, at the end of 2011 and as discussed 
below, through the final redemption of his remaining shares by McKinley & 
Associates -he believed he had complied \.Vith the guidance from Mr. Kaiser that 
any ethics concerns that would arise for him in connection \.Vi.th the name 
"McKinley & Associates" would be resolved by either changing the company 
name or divesting his interest in the company. Rep. McKinley believed that the 

(Continued ... ) 
where the Committee got the information - or the incotTect idea - that Rep. McKinley's father 
called his practice "McKinley Engineering." It does not appear to be in .any written submissions 
that had been made to the Conunittee by cowisel for the Congressman. Given Rep. McKinley's 
recollection and understanding that his father did not call his own practice "McKinley Engineering" 
and given that ''McKinley Engineering" was the original name of McKinley & Associates, there 
appears to be just as much basis for the Committee to determine that "McKinley & Associates" is a 
family name as there is for the Committee to determine that "McKinley Engineering" is a family 
name. Therefore - and for the other reasons in fact, law, and policy set forth in the i_nstant response 
letter and in the September 14, 2012, letter to the Committee from the undersigned counsel for Rep. 
McKinley - the Committee should reconsider its guidance on this point and determine that 
"McKinley & Associates" itself is a "famiiy name." 
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MOU represented a satisfactory good faith effort to resolve the matter by 
complying with this second option. Rep. McKinley also believed that by the terms 
of the MOU -through which, as of April 11, 2011, he bad given control over the 
o\vnership and operations of McKinley & Associates to the ESOP - he no longer 
had the power or authority to direct or control a change in the name of McKinley & 
Associates. Further, Rep. McKinley considered that, through his brief conversation 
with Chairman Bonner on the House floor soon after receiving the Committee's 
letter dated June 24, 2011 - in which he told the Chairman that he bad sold the 
company - he had effectively notified the Committee about the action he had 
taken. 

Nonetheless, Rep. McKinley regrets not having responded to the Committee's 
letter more formally at that time. Rep. McKinley was concerned and upset at the 
way the Committee had treated him. As described above, Rep. McKinley's 
concerns with the Committee's process in this matter included: .being asked by 
Committee counsel why, if be had to sell McKinley & Associates, be could not just 
start another company when he left Congress; being advised by Committee counsel 
in January that the company would not have to change its name, bearing nothing 
from the Committee for two months, and, then being advised by a different 
Committee counsel that the company would have to change its name; hearing 
nothing from the Committee on this for more than another two months; having to 
wait a total of almost six months for a written response to his January 3, 2011, 
written request for formal written guidance on a matter of great personal and 
financial in1portance to him and to the management and employees of McKinley & 
Associates; learning that the Committee, in determining a "family name" for the 
business, relied upon a name for his father's business that did not exist and that, in 
any case, qid not convey the actual business of McKinley & Associates. These are 
serious concerns that should not be minimized. However, Rep. McKinley believes 
that he may have allowed these concerns about the Committee's handling of this 
matter to affect his responsiveness to the Committee and, if he did, he regrets 
having done so; he believes he should have responded in a more formal manner to 
the Committee's letter dated June 24, 2011. 

Documents indicate that, in late August 2011, Rep. McKinley had preliminary 
discussions\vith attorney Stefan Passantino in connection with this mattyr. Rep. 
McKinley did not sign an engagement letter with Mr. Passantino, but the 
Congressman considers these discussions to be covered by attorney-client 
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privilege. Documents related to these discussions have been entered on the 
privilege log accompanying these responses at Exhibit A. 

On October 11, 2011, Congressman and :tv1rs. McKinley had dinner \.Vith former 
Congressman Tom Reynolds and his associate Sally. It appears that "ethics 
matters" were discussed at the dinner, including discussion relating to what the 
Congressman, in an email to Mr. Reynolds the next day, refers to as his '"fifth' 
child," i.e., McKinley & Associates. (Bates Number DMB00000252.) On October 
13, 2011, Mr. Reynolds responded by email to Rep. McKinley, saying that he had 
spoken with an attorney and asking the Congressman to call him. Mr. Reynolds 
followed up with Rep. McKinley again by email on November 4, 2011, on their 
"previous discussion about your business ovmership and the house ethics 
committee"; in this same email Mr. Reynolds forward the contact information for 
attorney Rob Kelner. (Bates Number DMB00000257.) It appears that Rep. 
McKinley did not follow up on this recommendation. 

Sometime in the late fall of 2011, Rep. McKinley, perhaps because of discussions 
with Ernie Dellatorre or others at McKinley & Associates, turned his attention to 
consummating the sale of his remaining shares in McKinley & Associates to the 
ESOP, as contemplated by the MOU he signed and entered into on April 11 , 2011. 
There are a substantial number of documents related to this transaction, included 
\.Vith these responses at Bates Numbers DMB00000260-458. Rep. McKinley also 
had a number of discussions with individuals, including attorneys Ben Sanders and 
Charles Kaiser, persons at McKinley & Associates, and possibly others, about this 
transaction. An email from Mr. Sanders, distiibuted on December 31, 2011, to 
Ernie Dellatorre, Gregg Dorfner, and Tim Mizer at McKinley & Associates, 
discussed the transaction, its timing, and its effect. (Bates Number 
DMB00000369-70.) In tliis email, also sent to Rep. McKinley, Mr. Sanders 
explained that, "[b ]ecause of the press of other business, particularly David's duties 
as a newly elected member of t~e House of Representatives, a closing of that sale 
[committed to through the MOU] has not occurred." Mr. Sanders noted that, 
"although the [MOU] iff [Rep. McKinley's] mind means for all intents and 
purposes he no longer has an ownership interest in the Company, the [N10U] is 
apparently insufficient evidence of that fact from the point of view of House ethics 
rnles." Mr. Sanders further noted that, as of that date - i.e., December 31, 2011 -
"requirements imposed on the ESOP by ERlSA" made it impossible to finalize the 
transaction with the ESOP by the end of 2011. Therefore, because Rep . McKinley 
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wanted "to start 2012 without an ownership interest in the company," as of 
December 31, 2011, the corporation McKinley & Associates redeemed all of Rep. 
McKinley's remaining shares in the company "on the condition that the Company 
[would] assume [Rep. ~foKinley's obligation under the [NIOU] to sell the shares to 
the ESOP as soon in 2012 as time [would] permit." So, as of December 31, 2011, 
the transfer of all of Rep. McKinley's remaining shares in McKinley & Associates, 
committed to in good faith in the April 2011 MOU, was finalized, albeit 
temporarily to the company rather than the ESOP. The company's sale of the 
shares to the ESOP was completed on April 22, 2012. 

Because he reasonably believed that none were necessary, Rep. McKinl_ey took no 
frniher steps in connection \vith this matter until he received the Committee's letter 
to him of August 24, 2012. In connection with that letter, Rep. McKinley had 
some preliminary contacts with Nlr. Kaiser, but shortly after receiving the letter 
Rep. McKinley retained undersigned counsel. As previously noted, Rep. 
McKinley's communication 'vvith undersigned counsel in connection with that letter 
and \'.-ith the Committee's letter of March 18, 2013, are covered by attorney-client 
privilege and are not separately noted or entered on the privilege log. Further, any 
communications by Rep. McKinley \vith others and any communication by others 
in connection with compliance with the Committee's request for documents and 
information as set forth in its March 18, 2013, letter are covered by attorney-client 
privilege and/or work product protection and are also not separately noted or 
entered on the privilege log. 

Response to Committee Request 2 

Committee Request 2 req\lests information and documents concerning the 
association of Johnson B. McKinley, Rep. McKinley's father, with McKinley & 
Associates. 

Rep. McKinley believes that, to the extent that bis father was paid by his firm, it 
was as a consultant. Johnson B. McKinley was not a paid employee, officer, 
di.rector, owner, or contractor in connection ·with McKinley & Associates. With 
respect to fobnson B. McKinley's role as consultant to McKintey & Associates, or 
its predecessor f'u-m McKinley Engineering Company,3 Rep. McKinley provides 

As discussed above, although in its June 11, 2011, letter to Rep. McKinley the Committee 
required a change of the name of the company McKinley & Associates "to the name of your father's 
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two documents from September 1981 responsive to the Committee's request. The 
first is a September 1981 report on "Structural Steel Evaluation" undertaken by 
McKinley Engineering Company for Koppers Company, Inc. in Follansbee, West 
Virginia. (Bates Numbers D:tv1B00000539-53.) As clearly stated at the beginning 
of the document, the report sets forth the results of the work of "J.B. McKinley, 
Engineer, Wheeling, West Virginia, at the request of Thurman Wilson, Koppers 
Co." "J.B. McKinley, Engineer" was Rep. McKinley's father. Similarly, a 
September 15, 1981 , letter (Bates Number D:tv1B00000554) from McKinley 
Engineering Company to the Mayor of Martins Ferry, Ohio, states: "A site 
inspection .. . was made by J.B . McKinley, Engineer, to determine the stability of 
an alley, sewer repairs, and construction methods." 

At Bates Number DMB00000521, the Committee will fmd a narrative drafted by 
Rep. McKinley relating to his father and his professional association with his 
father. Rep. McKinley drafted this narrative after receiving the Committee's letter 
of August 24, 2012. Mary McKinley's comments on this draft narrative may be 
seen in an email from her to Rep. McKinley at Bates Numbers D:MB00000460-61. 

Apart from the information described above or provided in Rep. McKinley's 
September 14, 2012, letter to the Committee, Rep. McKinley does not have any 
other information or documents responsive to Committee Request 2. McKinley & 
Associates may have additional information or documents responsive to this 
request, but Rep. McKinley does not know if they do or; if so., what information or 
documents they may have. 

(Continued ... ) 
original business, McKinley Engineering," to the best of his knowledge his father never used or 
operated under the name McKinley Engineering and he does not know where the Committee got 
this information or why it came to this conclusion. Research done by McKinley & Associates 
employee David Carenbauer in connection with the Committee's August 24, 2012, letter to Rep. 
McKinley listed a number of names used by Johnson B. McKinley between 1954 and 1992 for his 
business, but McKinley Engrneering is not one of these names. (Bates Number DrvIB00000524.) A 
piece of letterhead from Johnson B. McKinley from 1985 shows his use of the business name 
"Johruon B. McKinley, Consulting Engineer." (Bates Number DlvIB00000526.) 1vlinutes of the 
regular meeting of the Council ofBeech. Bottom, West Virginia, for November 4, 1986 - available 
online in PDF form at http://beechbottomwv.org/pdfs/l 986.pdf, at page 257 - refer to a "Johnson B. 
McKinley Engineering." · 
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Rep. McKinley believes that, with respect to understanding and appreciating his 
father's connection with McKinley Engineering and McKinley & Associates, it is 
important for the Committee to focus on more than just pay records, financial 
transactions, or contracts alone. First, if some of the records sought by the 
Committee existed at one time, these records may have been created as much as 30 
years ago, or more; for the Committee to base any determination on the absence of 
such records under these circumstances would be unsound. Second, Johnson B. 
McKinley's interest and activities in assisting his son's business did not depend on 
compensation, so to focus exclusively on records of financial compensation in this 
context is to focus too narrowly._ Johnson B. McKinley was Rep. McKinley's 
father. There were family ties at work. Therefore, it is important for the 
Committee in this regard to review carefully the information on Johnson B. 
McKinley and his association with Rep. McKinley's business that is set out at 
pages 3 and 4 of Rep. McKinley's September 14, 2012, letter. (Bates Numbers 
DMB00000527-38.) 

Response to Committee Request 3 

Committee Request 3 asks for information and documents in connection \Vith 
McKinley & Associates' contracts ·with or practices before the federal government. 

AB to any such current contracts, to Rep. McKinley's understanding the company 
still has an "open-ended" contract with the U.S. Postal Service, under which the 
company may do work upon request. Rep. McKinley does not k:Ilow specifics as to 
the current status of this contract or as to the work, if any, currently being done by 
McKinley & Associates in connection with the contract. With respect to such 
specifics as the Committee is requesting in Request 3 on any current or previous 
contracts \Vith the federal government, Rep. McKinley believes that such 
information is within the custody and control of McKinley & Associates; therefore, 
Rep. McKinley respectfully advises that the company would be the source of such 
information for the Committee. 

Although not strictly responsive to this request, an additional point should be made 
here with respect to use of the name "McKinley & Associates" by Rep. 
McKinley's former firm. Under relevant procurement codes and regulations, and 
under other standards applicable to architects and engineers, no matter what name 
the Committee may determine that McKinley & Associates should operate under, 
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when the company bids for work with a government client that government client 
will necessarily see abundant documentation (relating to past projects by and 
qualifications of the firm) that the firm is the former "McKinley & Associates." In 
this way, short of closing down the company there appears to be no way to keep 
use of the "McKinley & Associates" name out of the government contracting 
process. 

Responses to Committee Requests 5. 6, 7. and 8 

Through the discussion and responses in this letter, and through the documents 
accompanying this letter, Rep. McKinley has attempted to comply \vith Committee 
Request 5 and 6 \Vith respect to providing documents and, as solicited by the 
Committee in Request 8, has provided other information and documents that he 
hopes will assist the Committee. 

With respect to Committee Request 7, regarding efforts ta..lcen to identify 
documents responsive to the Committee's request, reasonable and appropriate steps 
were taken identify such documents, including: 

• Identifying and collecting hard copy documents in Rep. McKinley's 
possession. 

• Distributing a document preservation and identification notice to official 
and campaign staff and collecting identified materials. 

• Copying and searching Rep. McKinley's House email account. (Rep. 
McKinley understands, however, that the House has a 14 day retention 
policy for email.) 

• Imaging and searching the hard drives of Rep. McKinley House desktop 
and laptop computers. (It appears that Rep. McKinley saved items locally 
and did not save items to the House network.) 

• Imaging and searching text messages from Rep. McKinley's iPhone. 

• Imaging and searching Mary McKinley's AOL email account. 
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., Imaging and searching the computer used by Rep. McKinley in his non­
official office at the Maxwell Center in Wheeling, West Virginia. 

Although he is not able to identify specific items, Rep. McKinley believes there are 
likely to be documents responsive to the Committee's requests in the possession, 
custody, and control of McKinley & Associates and/or individual personnel at the 
company. 

If the Committee has any questions about the responses or documents provided 
vv:ith this letter by Rep. McKinley, or wishes to discuss any aspect of this matter, 
please do not hesitate to contact Jan Witold Baran, at 202.7 19.  or Robert L. 
Walker, at 202.719. . 

Sincerely, 

Robert L. Wa er 
Counsel for Rep. David B. McKinley 

Attachments 

cc: The Hon9rable David B. McKinley 




