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CONFIDENTIALITY NOTICE: This message, together with any attachments is intended only for the addressee and may contain
information which is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are
hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly

prohibited. If you have received this e-mail in error, please notify the sender immediately by telephone (304) 232-6810 or by return
e-mail and delete the message along with any attachments.

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we inform you that any U.S. tax advice
contained in this communication (or in any attachment) is not intended or written to be used, and cannot be used, for the purpose

of (i) avoiding penalties under the IRS Code or (ii) promoting, marketing or recommending to another party any transaction or
matter addressed in this communication (or in any attachment).

Maintain as Confidential
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Wheeling, West Virginia, beginning in 1954 until his retirement in the 1980s. You worked with
your father at McKinley Engineering for approximately two years, prior to establishing the Firm
in 1981, which became “custodian of all of the drawings, files, and other assets accumulated” by
your father during his career as an engineer, and also serves many of the same clients. Your
letters stress that the name “McKinley™ has been associated with engineering services in the
Wheeling area since 1954.

Finally, we understand that you wish to avoid changing the name of the Firm if at all
possible within the Rules,

LEGAL AUTHORITY AND ANALYSIS

Federal law and House rules restrict the outside earnings of Members and senior staff of the
House of Representatives. These individuals may not receive more than 15 percent of the Executive
Level 1T (House Member) salary in outside eamed income in a calendar year.1 For 2011, this limit
is $26,955. Regardless of whether this income level is reached however, certain types of earnings
are absolutely prohibited.

Section 502 of the Ethics in Govemmént Act (5 US.C. app. 4 § 502(a)) provides that
Members and senior staff shall not —

(1) receive compensation for affiliating with or being employed by a
firm, partnership, association, corporation, or other entity which
provides professional services involving a fiduciary relationship;

(2) permit that Member’s, officer’s, or employee’s name to be used
by any such firm, partnership, association, corporation, or other
entity,

(3) receive compensation for practicing a profession which involves
a fiduciary relationship; or

(4) serve for compensation as an officer or member of the board of
an association, corporation, or other entity.

See also House Rule 25, cl. 2. The Act gives this Committee responsibility for interpreting these
provisions for the House.

The statute does not define “fiduciary,” a term generally denoting an obligation to act in
another person’s best interests or for that person’s benefit, or a relationship of trust in which one
relies on the integrity, fidelity, and judgment of another.? However, in creating the exception,

Y5U.S.C. app. 4 § 501(a)(1); House Rule 25, cL. 1(a)(1}.

* See Black’s Law Dictionary 658, 1315 (8th ed, 2004); Bipartisan Task Force Report, Report on HR.
3660, 101* Cong., 1 Sess. (Comm. Print, Comm. on Rules 1989), reprinted in 135 Cong. Rec, H9253 (daily ed.
Nov. 21, 1989) at 16.
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the Bipartisan Task Force stated that in order for the underlying purposes fo be achieved, “the
term fiduciary [should] not be applied in a narrow, technical sense.”® This report further states:

The task force intends the ban to reach, for example, services such
as legal, real estate, consulting and advising, insurance, medicine,
architecture, or financial.*

The legislative history of the statute clearly denotes architecture as a field involving a
fiduciary relationship. This determination is supported by West Virginia law,” and your letters
indicate you concur with this assessment.® Thus, the Firm is a business that provides fiduciary
services, and therefore is subject to the limitations stated in the statute and rule cited above.

These provisions prohibit a firm that provides fiduciary services from using the name of a
Member, even if the Member is not compensated. The ban extends, for example, fo use of the
name of the Member on the letterhead, advertising, or signage of any covered organization.
Under this provision, when the name of an incoming Member is used in the name of a law firm,
real estate agency, or other organization that provides fiduciary services, the name of that
organization must be changed to eliminate the name of the Member. However, the requirement
does not apply when the organization’s name in fact reflects a “family” name, as opposed to that
of the individual Member or staff person. On this point, the Bipartisan Task Force Report states,
“the fact that a Member, officer, or employee is presently associated with a law firm founded by,
and still bearing the name of, his father would not require the firm to drop the ‘family’ name.”’

In the case of the Firm, the Committee accepts your representation that the current Firm
can reasonably be seen as a practical continuation of McKinley Engineering, the business
originally established in 1954 by your father, Johnson McKinley, for whom it was named.
However they are legally and factually distinct entities. Accordingly, the Committee finds
that, while a name change is required under current rules, guidelines and policies, a change
of the Firm name to the name of your father’s original business, McKinley Engineering,
along with a clear association with yeur father, such as adding to the letterhead the phrase
“Part of a Family Tradition since 1954”® if appropriate and consistent with relevant state

* Bipartisan Task Force Report at 16, 135 Cong, Rec. at H9257.
4
Id

* West Virginia statute requires architects to practice “good moral character,” which means “character as
will enable a person to discharge the fidueiary duties of an architect to his client and to the public.” See W.V. Code
§ 30-12-2(4); W.V. Code § 30-12-4,

® Because both you and the Committee are in agreement on this point, we do not address whether the
provision of engineering services also involves fiduciary duties. This is because the rule addresses any of the firm’s
services, not the Member’s actual prior services.

T See 2008 House Ethics Manual at 221; Bipartisan Task Force Report at 16, 135 Cong. Rec. at H9257.

¥ We note that any reference to Association with your father should not misrepresent the company’s actual
corporate history or status. However, should some other language be more appropriate or preferred, you should
consult with the Committee to determine if the alternate language or proposal would satisfy the need to change the
name and satisfy the family name exception.
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laws, would be consistent with the family name exception to the Rules and would be
permissible for the purposes of House Rules.

Regarding the limitation on outside earnings, these Hmitations apply only to “income,”
that is, compensation for services (or “earned income”), and not to money received from
ownership or investment of equity income (“unearned income™).” Because these provisions and
House Rules concern the receipt of compensation for services they do not generally restrict the
ability of a Member to have an ownership interest in a business or to receive dividends or other
income that results from their ownership interest. However, the Committee has taken the position
that when a Member has an ownership interest in a “personal service” business — that is, a business
in which capital is not a material income-producing factor — the Member’s share of the profits from
the business will be deemed to be outside earrned income, unless it can be demonstrated that the
income was in fact a return on investment. Even when the Member performs no personal services,
absent a strong showing to the contrary, it is presumed that the Member’s share of profits from a
service business is for attracting or retaining clients and thus constitutes earned income, ™

Your attorney has indicated that you resigned as an officer and director of the Firm prior
to taking the oath of office. However, for the sake of completeness, we address the rules related
to board service. The ban on paid board service arises from the same set of concerns as the
fiduciary relationship prohibitions. The ban on accepting compensation for serving as an officer
or board member applies to all entities, including nonprofit and campaign organizations, and
governmental entities. As a general matter, Members may serve in such capacities, but they may
not be paid any directors’ fees or other compensation for that service. Members may accept
reimbursements for travel and other expenses in carrying out the duties of a board member and
may be covered by an insurance pohcy as & member of a board, provided that acceptance is
permissible under the applicable provision of the gift rule (House Rule 25, cl. S(a)(B)(G)(l))

Finally, we note for your information an additional federal statute, 5 U.S.C. § 501, which
provides:

An individual, firm, or corporation practicing before an agency of
the United States may not use the name of a Member of either
House of Congress or of an individual in the service of the United
States in advertising the business.

This statute is enforced by the U.S. Department of Justice, and, thus, the Committee cannot give
definitive guidance on its scope or offer you any exception from its requirements. To be clear,
this statute may prohibit the Firm. even with a revised name such as the one discussed in this
letter, from completing or accepting work from the U.S. government or federal entities or
agencies. You should seek guidance from the Department of Justice or private counsel on that
issue,

’ See House Rule 23, cl. 4(d)(1); 2008 House Ethics Manual at 228,
10 See 2008 House Ethics Manual at 231,
U See id. at 222.
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LIMITATIONS

The response above constitutes an advisory opinion concerning the application of
SUS.C. app. 4 §§ 501 ef seq. and House Rule 25, clause 1. The following limitations apply to
this opinion:

e This advisory opinion is issued only to Representative David B. McKinley, the
requestor of this opinion. This advisory opinion cannot be relied upon by any other
individual or entity.

s This advisory opinion is limited to the provisions of House rule and federal statute
specifically noted above. No opinion is expressed or implied herein regarding the
application of any other federal, state, or local statute, rule, regulation, ordinance, or
other law that may be applicable to the proposed conduct described in this letter,
including, without limitation, 5 U.S.C, § 501,

o This advisory opinion will not bind or obligate any entity other than the Committee
on Ethics of the United States House of Representatives.

» This advisory opinion is limited in scope to the specific proposed conduct described
in this letter, the specific facts represented to the Committee, and the understanding of
those facts to the extent indicated in this letter, and does not apply to any other
conduct or facts, including those which appear similar in nature or scope to that
described in this letter. Should this Ietter misstate any facts in this matter, the opinion
and advice may no longer apply and you should inform the Committee as soon as
possible to determine if the advice and opinion in this letter applies to the accurate
factual basis.

The Committee will take no adverse action against you in regard to any conduct that you
undertake, or have undertaken, in good faith reliance upon this advisory opinion, so long as you
have presented a complete and accurate statement of all material facts relied upon herein, and the
proposed conduet in practice conforms with the information you provided, as addressed in this
opinion.

Changes or other developments in the law (including, but not limited to, the Code of
Official Conduct, House rules, Committee guidance, advisory opinions, statutes, regulations, or
case law) may affect the analysis or conclusions drawn in this advisory opinion. The Committee
reserves the right to reconsider the questions and issues raised in this advisory opinion and to
rescind, modify, or terminate this opinion if required by the interests of the House. However, the
Committee will rescind an advisory opinion only if relevant and material facts were not
completely and accurately disclosed to the Committee at the time the opinion was issued. In the
event that this advisory opinion is modified or terminated, the Committee will not take any
adverse action against you with respect to any action taken in good faith reliance upon this
advisory opinion so long as such conduct or such action was promptly discontinued upon
notification of the modification or termination of this advisory opinion.
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If you have any further questions, please contact the Committee’s Office of Advice and
Education at extension 5-7103.

Sinéerely,

Jo Bonner Linda T. Sanchez
Chairman Ranking Member

JB/LTS:ced
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the response be provided under oath or affirmation. (We have enclosed a declaration for this
purpose.)

_ If you have any further questions regarding this letter, please contact the Committee’s Chief
Counsel and Staff Director Dan Schwager, the Director of Investigations, Deborah Sue Mayer, or
Committee counsel Patrick McMullen, at extension 5-7103.

Sincerely,

W Clwds T. {ph
L]
Jo Bonner Linda T, Sénchez .
Chairman Ranking Member



Declaration

I, Representative David B. McKinley, declare (certify, verify, or state) under penalty of
perjury that the response and factual assertions contained in the attached letter dated
, 2012, relating to my response to the August 24, 2012, Commitiee on
Ethics request for information, are true and correct.

Signature:

Name: Representative David B. McKinley

Date: , 2012






