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EXECUTIVE SUMMARY

After a two-step, year-long review, the Outside Counsel recommends to the
Waters Committee that it determine that no violations of Representative Waters’ due
process rights were committed by the Committee on Ethics (the “Committee”) during its
handling of this matter. Outside Counsel further recommends to the Committee that
there is insufficient evidence in the record to determine that Representative Waters
knowingly violated House Rules or other standards of conduct by a clear and convincing
standard. As such, Outside Counsel recommends to the Waters Committee that it
consider closing the matter against Representative Waters and determine that no
further inquiry is warranted.

During the 111t Congress, an investigative subcommittee (“ISC”) was empaneled
to investigate this Matter. At the completion of its investigation, the ISC adopted a
Statement of Alleged Violations alleging three counts of misconduct. Prior to the
scheduled adjudicatory subcommittee (“ASC”) hearing on this matter, staff received an
additional piece of evidence and recommended that the Committee recommit the matter
to the ISC for further investigation of that additional evidence. The matter was
recommitted and no further action was taken on the matter during the 111th Congress.

Both in the 111th and 112t Congresses, Representative Waters raised several
claims alleging that the Committee had violated her due process rights. The Committee
itself had also identified various concerns to be addressed that had not initially been
raised by Representative Waters. In the 112th Congress, the Committee sought to retain
an outside counsel to assist it in resolving these issues and the matter as a whole.
Outside Counsel was retained by the Committee to first review the due process
allegations. If Outside Counsel recommended that Representative Waters’ due process
rights were not violated, and the Waters Committee agreed, then Outside Counsel was
tasked with conducting a de novo review of this matter.

Following a review of the record and interviews of relevant witnesses, Outside
Counsel made the following recommendations to the Committee Members serving in
the matter of Representative Waters (the “Waters Committee”):

¢ For purposes of Outside Counsel’s legal analysis, the Waters Committee
should assume that Representative Waters is entitled to constitutional due
process. There is ultimately room for debate over whether Members of the
House have constitutional due process rights in House disciplinary
proceedings, but there are good reasons to conclude that they do.

e Congress has broad discretion under the Constitution to determine what
specific process is required. Outside Counsel believes the existing
Committee and House rules governing the Waters matter are
constitutionally adequate.

o Representative Waters’ specific “due process” arguments, as well as the
other arguments identified by the Committee, generally do not raise any
constitutional violations.




e Even assuming Representative Waters’ factual allegations to be true, and
that certain Committee rules were violated, such violations did not affect
Representative Waters’ rights and will not prejudice her in further
proceedings. Any violation that may have occurred can be remedied by
the new Committee which has been selected and, if appropriate, an
investigatory and adjudicatory process.

Because Outside Counsel ultimately recommended a finding that Representative
Waters’ due process rights were not violated, a finding that was adopted by the Waters
Committee, Outside Counsel proceeded with a de novo review of this matter. The
substantive allegations in this case involved Representative Waters’ alleged assistance to
OneUnited bank following the conservatorship of Fannie Mae and Freddie Mac.
Representative Waters’ husband was a former member of OneUnited’s Board of
Directors and a current stockholder in the bank. During the relevant time period,
Representative Waters placed a call to the former Treasury Secretary and requested a
meeting on behalf of the NBA and minority banks, as she believed from conversations
with OneUnited executives that minority banks would be affected by the
conservatorship. Outside Counsel recommends that there was nothing improper
regarding Representative Waters’ call to the former Secretary of the Treasury.

At that meeting, OneUnited specifically requested $50 million from Treasury as a
buy back for its shares of the preferred stock. It is Outside Counsel’s recommendation
that the Committee conclude that at some point in September 2008, following the
Treasury meeting, Representative Waters approached the Chair of the Financial
Services Committee to inform him that she was concerned about providing any specific
assistance to OneUnited because of her husband’s involvement with the bank, although
the exact timing of that conversation is not clear from the record. The record also
supports a finding that Representative Waters relayed this conversation to her Chief of
Staff in an effort to ensure that he did not assist OneUnited with its specific request,
although the timing of that conversation is not clear from the record. Determining the
timing of these conversations ultimately requires a credibility determination which is
best left to the Members of the Waters Committee.

On September 20, 2008, Treasury circulated the first draft of the Emergency
Economic Stabilization Act (“EESA”). The evidence suggests that by this time, both
Representative Waters and her Chief of Staff were aware that, in addition to OneUnited,
the conservatorship was only a problem or concern to one other minority bank. It
appears that both the prior staff and ISC believed that Representative Waters and her
Chief of Staff nonetheless assisted in the provisions of EESA intended to assist small and
minority banks, knowing that the provision would assist OneUnited and only one other
bank. Upon further review of the record, Outside Counsel recommends that the Waters
Committee determine that significant contradictory evidence is in the record. Namely,
while few minority banks were affected, this was a broad issue to community banks as
well, and those community banks also approached Representative Waters and the
Financial Services Committee for assistance.




Because this was a broad issue being addressed by Treasury, other Members of
the House of Representatives, and the Financial Services Committee, Outside Counsel
recommends a finding that both Representative Waters and her staff could assist in the
legislative process as it affected a broad class. Nonetheless, Outside Counsel has
determined that Representative Waters’ Chief of Staff (“COS”) sent two emails solely on
behalf of OneUnited, and not for the greater class of banks. However, because
Representative Waters took the affirmative steps to inform her Chief of Staff of her
conflict with OneUnited, we do not recommend that any violation for failure to
supervise her staff occurred in this case. Finally, while there is evidence in the record to
support that Representative Waters’ COS knew or should have known of Representative
Waters’ conflict at the time he sent these emails, Outside Counsel recommends that the
evidence does not meet the clear and convincing standard required to recommend that a
knowing violation of the House rules or other standards of conduct was committed by
Representative Waters’ COS.




OVERVIEW

This Report addresses the findings and recommendations of the Outside Counsel
with regard to the allegations made against Representative Waters.

Part I briefly summarizes the Outside Counsel’s findings and recommendations
in this matter with respect to both its due process review and its de novo review of the
substantive facts underlying this matter.

Part II (summarized in Subpart A) contains a summary of the review with which
Outside Counsel was tasked to perform in this matter. Subpart B contains a discussion
of the factual background affecting the due process analysis, while subpart C addresses
Representative Waters’ arguments arising from the Committee’s actions.

Part III provides Outside Counsel’s due process analysis in this matter. Subpart
A addresses the Constitutional Framework including (in subpart 1) whether the Fifth
Amendment’s due process clause applies to House disciplinary proceedings and (in
subpart 2) the private interests at stake. Subpart B addresses the specific requirements
of due process in Congressional disciplinary proceedings including (in subpart 1) the
process due, (in subpart 2) the Constitutional Due Process contained in the House and
Committee rules including (in subpart a) the House Rules, (in subpart b) the Rules of
the Committee), and (in subpart c¢) House precedent. Subpart C analyzes
Representative Waters’ arguments including (in subpart 1) a discussion of the
Constitutional claims including (in subpart a) claims of entitlement to procedures
beyond applicable Committee rules and (in subpart b) claims of undue delay; (in
subpart 2) claims that the Committee violated its own rules, (in subpart 3) arguments
based on criminal law, (in subpart 4) assumed violations including (in subpart a)
confidential documents were leaked to persons outside the Committee, (in subpart b)
allegations that improper ex parte communications occurred; and (in subpart c¢) the
ASC authorized subpoenas on incomplete representations; and (in subpart 5)
allegations of inappropriate and/or racially insensitive comments.

Part IV contains Outside Counsel’s conclusions and recommendations regarding
its due process analysis.

Part V contains a review of Outside Counsel’s factual findings with respect to the
substantive allegations in this matter including (in subpart A) a summary of the factual
findings; (in subpart B) a discussion of Representative Waters; (in subpart C) a
discussion of OneUnited Bank including (in subpart 1) its Senior Management, (in
subpart 2) its Board of Directors, and (in subpart 3) a discussion of Representative
Waters’ husband’s service on the OneUnited Board; (in subpart D) a discussion of the
National Bankers Association (“NBA”) including, (in subpart 1) the NBA staff, (in
subpart 2) the NBA board, (in subpart 3) OneUnited officer’s service with NBA, (in
subpart 4) Representative Waters’ relationship with NBA; (in subpart E) a discussion of
Fannie Mae, Freddie Mac and OneUnited, including, (in subpart 1) OneUnited’s
investments in Fannie Mae and Freddie Mac, (in subpart 2) the government
conservatorship of the Government Sponsored Entities (“GSEs”™), and (in subpart 3) the
effect of the conservatorship on OneUnited and other minority and community banks;
(in subpart F) a discussion of OneUnited’s reaction to the Conservatorship including, (in




subpart 1) initial outreach efforts, (in subpart 2) discussions with Representative Waters
and other Members, (in subpart 3) preparations for meeting at Treasury (in subpart 4),
the meeting at Treasury; and (in subpart 5) conversation with the Former Treasury
Secretary following the meeting; (in subpart G) a discussion of Representative Waters’
decision that she should not assist OneUnited in its efforts to directly obtain money; (in
subpart H) a discussion of the continued communications with OneUnited and
Representative Waters’ Office, including (in subpart 1) OneUnited’s communications
with Representative Waters’ COS and the Financial Services Committee, (in subpart 2)
the EESA legislative process begins, and (in subpart 3) the legislative solution; (in
subpart I) a discussion of the recapitalization of OneUnited including (in subpart 1) the
private investment, (in subpart 2) the tax relief, and (in subpart 3) the TARP funds.

Part VI contains a review of the legal analysis regarding the substantive
allegations in this matter including (in subpart A) a summary of the legal analysis; (in
subpart B) a discussion of the relevant rules and standards of conduct, including (in
subpart 1) use of a Member’s office for personal benefit, (in subpart 2) contacts with
administrative agencies of the federal government, (in subpart 3) responsibility for
oversight and administration of congressional staff, and (in subpart 4) a discussion of
the clear and convincing standard; (in subpart C) a discussion of the specific
recommendations in this matter including (in subpart 1) a recommendation that
Representative Waters did not violate any rules or other standards of conduct by
arranging the meeting with Treasury, (in subpart 2) a recommendation that
Representative Waters recognized that she should not take any official action to assist
OneUnited to directly receive money, and (in subpart 3) a recommendation that
Representative Waters’ Chief of Staff communicated solely on behalf of OneUnited in
two circumstances. Part VII contains Outside Counsel’s conclusions and
recommendations regarding its de novo review of this matter.,
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I INTRODUCTION

Outside Counsel submits this Report for the Committee on Ethics’ (the
“Committee”) consideration in the Matter of Representative Maxine Waters.

In July 2009, OCE submitted a report to the Committee, concluding that
Representative Waters may have violated House conflict-of-interest rules when she
called then-Treasury Secretary Paulson to set-up a meeting with OneUnited Bank. In
light of the fact that Representative Waters’ husband was a former board member and
current stockholder in that bank, the OCE recommended that the Committee further
investigate the allegations. An Investigative Subcommittee (“ISC”) was empaneled, and
on June 15, 2010, the ISC adopted a Statement of Alleged Violations (“SAV”) alleging
three counts of misconduct based on Representative Waters’ staff’s continued assistance
to OneUnited Bank after Representative Waters herself determined she should no
longer work to assist that bank: violations of clauses 1 and 3 of the House Code of
Official Conduct (House Rule XXIII), and clause 5 of the Code of Ethics for Government
Service. During preparations for the Adjudicatory Subcommittee hearing (ASC”)
scheduled for November 21, 2010, Committee staff received an email for the first time,
which they believed warranted recommittal of the matter to the ISC for further
investigation. The matter was recommitted by a 9-1 vote of the Committee on
November 18, 2010. The following day, the Chief Counsel and Staff Director (“Chief
Counsel”) terminated two staff members at the direction of the Chair. The 111th
Congress expired without any further action being taken on this Matter.

In 2011, the Committee agreed, pursuant to Committee Rule 6(g), to seek an
Outside Counsel to review the matter and consider various concerns that had been
raised both by Representative Waters and the Committee itself. Shortly before the
Committee retained Outside Counsel, three internal personnel memos regarding the
terminated employees were leaked to the press. Following their release, Representative
Waters raised several additional due process allegations, arising largely from
information contained in the leaked memoranda. The Committee retained attorney
Billy Martin to act as Outside Counsel in this matter and directed him to perform a two-
step review in this matter. The first step was to analyze and investigate several due
process arguments raised both by Representative Waters and the Committee. Following
the completion of the due process review, if either no violations of due process were
found or no violations that deprived Representative Waters of her due process rights
were identified, and the Committee agreed, then the Outside Counsel was to complete a
de novo review of the facts and documentary evidence in this Matter. The Outside
Counsel began its due process review of this matter in July 2011, pursuant to Committee
Rule 18(a). Outside Counsel reviewed documents and interviewed numerous witnesses
throughout its due process review. Prior to reporting any findings to the Committee,

t OQutside Counsel notes that Kenneth P. Jorgensen and Andrew B. Brantingham from the law firm of
Dorsey & Whitney LLC assisted with the due process analysis portion of this Report. Outside Counsel
further notes that titles and positions of Committee Members and staff discussed in the text and
citations of this report generally refer to the persons holding those titles and positions in the 111th
Congress, and particularly in the summer and fall of 2010.




Outside Counsel made recommendations regarding a Motion to Disqualify several
Members of the Committee, which had been filed by Representative Waters. Upon
receiving advice from the Outside Counsel, six Members of the Committee chose to
voluntarily recuse themselves from this Matter. The Committee was then reconstituted
and six new Members were placed on the Committee solely for the purpose of
consideration of the Matter of Representative Waters (the “Waters Committee”). The
Waters Committee considered the analysis of Outside Counsel, which concluded and
recommended that no violations of due process occurred in the handling of this matter
during the 111th Congress, and the Waters Committee voted unanimously to accept the
due process recommendations of the Outside Counsel.

Outside Counsel then began its de novo review of the substantive allegations in
this case. As part of this review it examined all prior ISC transcripts and interviews,
documents produced, and also re-interviewed several key witnesses. Based on the
evidence and testimony in this matter, Outside Counsel recommends that the Waters
Committee find the following: 1) that Representative Waters did not violate any rules or
other standards of conduct by arranging the meeting with Treasury; 2) Representative
Waters recognized that she should not take any official action to assist OneUnited to
directly receive money; and 3) Representative Waters’ Chief of Staff sent two emails
solely on behalf of OneUnited, but the evidence in the record does not support by a clear
and convincing margin that his actions were knowingly taken following his
conversation with Representative Waters regarding her determination not to take any
official action on behalf of OneUnited. The Outside Counsel’s findings and conclusions
for both its due process analysis and de novo review are set forth in this Report.

II. DUE PROCESS FACTUAL FINDINGS

In conducting the due process review, Outside Counsel examined the legal issues
surrounding the due process allegations in this matter, specifically (1) the applicable
constitutional principles and (2) the relevant House and Committee Rules. According to
those principles, Outside Counsel then analyzed 12 specific “due process” arguments
raised by Representative Waters and the Committee.

The threshold question of whether a Member of the House has constitutional due
process rights in House disciplinary proceedings has no clearly established legal answer;
there are arguments on both sides of the issue. However, there are compelling reasons
to conclude that the Fifth Amendment does apply to congressional disciplinary
proceedings, and the Waters Committee assumed for purposes of this analysis that
Representative Waters is entitled to constitutional due process.

Even assuming the Fifth Amendment applies to House disciplinary proceedings,
under the Constitution’s explicit grant of power to the House to discipline Members,
Congress undoubtedly has broad discretion to determine what specific process is
required. In light of that broad discretion, and in comparison to basic due process
principles articulated by the courts in other contexts, Outside Counsel concluded that
the existing Committee and House rules governing matters before the Committee,
including the Waters matter, are constitutionally adequate.




While the issues will be reviewed in greater detail in this Report, the Outside
Counsel recommended, and the Waters Committee ultimately concluded, that
Representative Waters’ specific “due process” arguments, as well as the other arguments
identified by the Committee, do not articulate any constitutional violation. The only
Committee Rule that may have been violated relates to the leak of confidential
Committee information, however, even that violation would not amount to a violation of
Representative Waters’ due process rights.? Many of Representative Waters’ arguments
require a factual analysis. While this Report discusses the facts and provides
recommendations on the basis of the factual inquiry that has been conducted, to ensure
that Representative Waters receives the benefit of the doubt, for purposes of analysis
only, this Report assumes arguendo that her factual allegations are true. Even under
that assumption, however, to the extent Committee rules have been violated, the
appropriate remedy would be a new adjudicatory process, and not a dismissal of the
allegations or any other procedure denying the Committee jurisdiction to continue its
review of this Matter.

A, Summary of Outside Counsel’s Review

On July 19, 2011, the Committee entered into a contract with attorney Billy
Martin to serve as Outside Counsel to the Committee in its investigation of
Representative Waters. In connection with that contract, the Committee identified
allegations raised by Representative Waters, and further recognized additional
allegations identified by the Committee, which were to be specifically reviewed and
addressed by Outside Counsel. Those allegations included the following;:

1. The ISC responded to Representative Waters’ motions for a bill of
particulars and to dismiss the SAV “with alacrity”;

2. The ISC denied Representative Waters’ request for oral argument on
motions for a bill of particulars and to dismiss;

3. The Committee announced the formation of the ASC without
simultaneously announcing an initial hearing date for the ASC;

4. Committee counsel collected documents and interviewed witnesses after
the ISC transmitted the SAV to the full Committee;

5. The ASC proposed to conduct a de novo review of the facts and law at
issue;

6. Committee counsel submitted pre-hearing disclosures that allegedly
exceeded the amount of evidence Committee counsel could reasonably
intend to use in the allotted time for an ASC hearing;

2 Confidential information was, in fact, leaked. If it was leaked by a Member or staff, it constitutes a
violation of Committee Rules. If it was otherwise unlawfully obtained by a non-Member or non-staff,
it constitutes a violation of law.




7. The Committee recommitted the matter to an ISC after the ASC had been
formed;

8. Confidential documents regarding the investigation were allegedly leaked
to persons outside the Committee;

9. The Committee has not acted on Representative Waters’ matter nor
communicated with her since the recommittal to an ISC;

10. Communications occurred that allegedly violated bifurcation or ex parte
principles; and

11. The ASC authorized subpoenas on incomplete representations.

At a meeting held on March 28, 2012, the Waters Committee authorized Outside
Counsel to also address issues of whether inappropriate, insensitive or racially biased
comments may have infected the investigation of Representative Waters.

Consistent with the investigative authority, as part of its due process review
Outside Counsel reviewed over 150,000 pages of documents received from the
Committee, the designees to the Chairman and Ranking Member, as well as documents
received from the Members in response to a request for production of documents by
Outside Counsel. In addition, OQutside Counsel interviewed all Members of the
Committee from the 111th Congress. Relevant members of the staff who were either
personally involved in the investigation or may have had knowledge regarding the
relevant issues were also interviewed.

B. Background

In 2009 the OCE began investigating allegations that Representative Waters had
improperly arranged a meeting between Treasury officials and representatives of the
National Banker’s Association (“NBA”) concerning TARP funding for distressed banks.
The meeting allegedly centered on a single entity—OneUnited Bank. Representative
Waters’ husband had been a member of the board of directors of OneUnited and
Representative Waters and her husband owned stock in that bank. In July 2009, OCE
submitted a report to the Committee concluding that Representative Waters may have
violated House conflict-of-interest rules and recommended that the Committee further
investigate the allegations.®

Following an investigation by Committee staff pursuant to authority granted by
Committee Rule 18(a), the Committee established an Investigative Sub-Committee
(“ISC”). The staff assigned to the ISC was then-Director of Investigations and Deputy
Chief Counsel (“Director of Investigations”) along with two staff attorneys. That team
was supervised by the former Chief Counsel.

% See OCE Report.




At an ISC Meeting on May 20, 2010, the ISC was presented with three options.
The first was to adopt a Statement of Alleged Violations (“SAV”) and recommend a
sanction. The second option was to adopt an SAV and recommend no further action.
The third was to adopt a report and recommend the report serve as a public
admonishment on the issue of failure to supervise her staff.* The ISC was prepared to
adopt the report when the Chief Counsel informed the ISC that it was an improper
action because Representative Waters was a named Respondent and could not be
admonished without the process afforded by the Committee rules.® Following this
advice, the ISC agreed to schedule a vote for the SAV with the intention of attempting to
negotiate a settlement with Representative Waters during that time period.®
Unfortunately, the attempted settlement negotiations were unsuccessful.

Ultimately, on June 15, 2010, the ISC adopted an SAV alleging three counts of
misconduct: violations of clauses 1 and 3 of the House Code of Official Conduct (House
Rule XXIII), and clause 5 of the Code of Ethics for Government Service.” On June 30,
2010, Representative Waters filed a Motion for Bill of Particulars.® The following day,
on July 1, 2010, the ISC issued an Order denying the Motion for Bill of Particulars.’
Subsequently, on July 12, 2010, Representative Waters filed a Motion to Dismiss the
SAV." This motion was denied by the ISC on July 15, 2010, and contains a footnote
addressing Representative Waters request for oral argument.”

On July 28, 2010, the SAV was transmitted to the full Committee. The
Committee established an ASC shortly thereafter to conduct a hearing on the SAV. One
additional staff attorney was added to the team. That attorney had not worked on the
Waters ISC. The review by Outside Counsel revealed that the Chief Counsel took a
lesser role in the Waters ASC because at that same time he was acting as the lead
counsel on another matter pending before the Committee. Thus, the former Director of
Investigations became the lead attorney assigned to the Waters ASC.

Throughout the month of August 2010, the staff interviewed numerous
witnesses, and sought voluntary production of documents from various sources. During
this time period, pursuant to Committee rules, the staff attempted to schedule a
settlement conference with Representative Waters. While corresponding with her Chief

4 May 20, 2010, ISC Tr. at 34.

5See id. at 47.

6 See id. at 52.

7 See Letter dated June 15, 2010, attached hereto as Ex. 1.

8 See Motion for Bill of Particulars (June 30, 2010), attached hereto as Ex. 2.
® See Order dated July 1, 2010, attached hereto as Ex. 3.

1% See Motion to Dismiss (July 12, 2010), attached hereto as Ex. 4.

" See Order dated July 15, 2010, attached hereto as Ex. 5.




of Staff, staff noticed that the Chief of Staff used a personal Yahoo! account for official
business in addition to his government email. While staff had previously been in
possession of emails from that Yahoo! account, staff members testified that they had not
connected that account to the Chief of Staff until the correspondence regarding
scheduling of a settlement conference. Staff subsequently approached the designees for
the Chair and Ranking Member regarding the need for a subpoena for this Yahoo!
account.

Also during the August recess, on August 13, 2010, Representative Waters held a
press conference addressing the pending investigation. During this press conference,
she disclosed confidential information, including excerpts of approximately 24
documents and approximately 4 interview transcripts that were subject to a Non-
Disclosure Agreement (“NDA”), which Representative Waters had signed.” In addition,
Representative Waters’ website contained a link to the presentation that contained the
same information. In response to this press conference, staff drafted a Contempt Order
for the Committee to send to Representative Waters for breaching her NDA. Rather
than issue an Order, the former Committee Chair, who stated that her interpretation of
the rules gave her authority to decide the issue of how to respond to Representative
Waters’ violation of the NDA, sent Representative Waters a letter on August 31, 2010,
advising her to adhere to the NDA." The two senior members of the Waters ASC staff
strongly disagreed with the decision of the Chair and referred to her letter as “weak”."
At this point, based on numerous interviews and documents reviewed, it is clear that
members of the staff, particularly the two senior staff members on the Waters ASC
team, began disagreeing with certain decisions made by the former Chair and began
communicating with Republican Committee Members regarding their frustrations.
Further, those two staff members also began to suspect that the former Chief Counsel
was working with the Chair to undermine or postpone the Waters case, a claim refuted
by both the former Chair and former Chief Counsel during interviews with Outside
Counsel. No evidence was uncovered during Outside Counsel’s review that supports
that claim.

On August 25, 2010, counsel for Representative Waters submitted a letter
objecting to the ongoing investigation by the ASC. Specifically, counsel stated that
“Is]uch inquiry violates both this Committee’s rules and comparable federal criminal
procedures and raises significant questions about the sufficiency of the evidence that the
Investigative Subcommittee relied upon when it issued the charges contained in its
SAV.”" Both the Chair and Ranking Member jointly responded to this letter on August
31, 2010, highlighting the fact that Committee Rule 23 contemplates that both the
Committee counsel and the Respondent will prepare its case for the adjudicatory

1z Eyvery Member of the Committee and all staff were also required to sign NDAs.
1% See Letter dated Aug. 31, 2010, attached hereto as Ex. 6.

4 See Email dated Sept. 16, 2010.

'8 See Letter dated Aug. 25, 2010, attached hereto as Ex. 7.




hearing, and also reminding counsel that criminal law precedent is not binding on the
Committee."

At this same time, the Chair raised concerns about the possibility that the Yahoo!
account could not be subpoenaed because it was discovered during settlement
negotiations and might violate Committee rules.” The Chair also raised scheduling
issues with the staff and indicated that she wanted to begin the hearing in September,
upon Congress’ return from the August recess. Initially, the staff responded that it
would be impossible for them to be prepared by September 14, 2010, as the Committee
needed to address the draft Order to Show Cause regarding Representative Waters’
press conference and still needed subpoena authorization.” The Staff later changed its
position and stated that they could be ready, but the Chair did not credit this position as
they still had not issued witness subpoenas and were seeking additional document
subpoenas.” The two senior staff members on the Waters ASC team believed that they
surprised the Chair by announcing that they were ready and that the Chair simply
continued to “stall” because she did not want the hearing to go forward, which was a
view shared by several Members of the Committee and other staff as well.* In addition,
the Director of Investigations also alleged that the Chief Counsel threatened her
regarding the start date stating that the Chair and Representative Waters were Members
of the same delegation and that the Director of Investigations needed to take that into
account with regard to the handling of this case.”

Tension began mounting between the two senior staff members on the Waters
ASC team, the Chief Counsel, and the Chair. This tension came to a head at an ASC
meeting on September 16, 2010. At that meeting, staff, among other things, was
requesting several witness subpoenas. There is some dispute regarding what happened
next. The Chair stated that she was very unhappy with the level of preparation for that
meeting by the staff, particularly the two senior members of the team, who she believed
failed to flag important issues for the Committee and did not prepare to the level she

'8 See Letter dated Aug. 31, 2010, attached hereto as Ex. 8.

17 See Email dated Sept. 21, 2010. Committee Rule 26(i) states that “statements or information derived
solely from a Respondent or Respondent’s counsel during any settlement discussions between the
Committee or a subcommittee thereof and the Respondent shall not be included in any report of the
subcommittee or the Committee or otherwise publicly disclosed without the consent of the
Respondent.” Rule 26().

'® See Email dated August 16, 2010; Email dated August 17, 2010; see also Chair Dep. at 29.

'® See Chair Dep. at 29.

20 See Staffer #1 Dep. at 63; Director of Investigation (“DOI”) Dep. at 78; Member #1 Dep. at 34.

1 See DOI Dep. at 97. This allegation is contradicted by the testimony of the Chief Counsel who testified
before Outside Counsel that “I don’t recall raising a political issue with the Chairwoman, big P politics
certainly, and by big P politics, what I would mean is politic specific to either the Democratic or
Republican party, one way or the other.” (Chief Counsel Dep. at 61.)




expected.” According to the former Chair, she became frustrated by the staff and, when
votes were called on the floor of the House, she adjourned the meeting.*® This account
was corroborated by the designee to the Chair.* To the contrary, the two senior staff
members of the Waters ASC both stated that Chair Lofgren berated them and stormed
out of the Committee room, even though there were at least 15 minutes before the
Members had to leave for votes.”® This account is consistent with the testimony of
several other Members of the Committee as well.?® The other Members of the
Committee did not recall this incident with the same level of detail.

After the adjournment of the meeting there was a verbal altercation among the
two senior members of the Waters ASC and the Chief Counsel while several Members
were still present in the room. The two senior members of the Waters ASC team argued
that the Chief Counsel undermined them and did not support them with the Chair.”
During this verbal altercation, the Ranking Member, who believed that the Chief
Counsel was preoccupied with the other matter he was working on® and was impeding
the work of the Waters staff, told the Chief Counsel to “stay out” of further involvement
with the Waters matter.” The Ranking Member also stated that he later found the Chair
on the House Floor and told her that she needed to set a different tone with the
Committee.*

The following day an email was sent to the entire ASC by one of the attorneys on
the Waters team providing information on the areas that were not covered at the
meeting, This email was edited by the entire Waters team, but according to the Director
of Investigations, it was her practice to direct a particular member of the team to send
various communications to the Committee. Despite the fact that this was sent from a

22 Gee Email dated Sept. 23, 2010; Chair Dep. at 40-42.

%8 See Chair Dep. at 40-42.

?4 See Chair Designee Dep. at 29-30.

% See Staffer #1 Dep. at 62-65; DOI Dep. at 140-141.

% See Member #2 Dep. at 24; Member #3 Dep. at 24; Ranking Member (“RM”) Dep. at 58-60; Member
#1 Dep. at 30. The Members who recalled this incident with detail include the former Chair, Ranking
Member, and other Members of the Republican party. With the exception of the Chair, no democratic

Members of the Committee recalled this incident in any great detail.

7 See Staffer #1 Dep. at 63-65; Member #2 Dep. at 24; RM Dep. at 75-76; DOI Dep. at 144-147; Member
#1 Dep. at 32.

8 At this time, the Committee had an unprecedented two ASC’s sitting at the same time. The Chief
Counsel was the lead attorney for the other ASC, while the Director of Investigations was the lead attorney
for the Waters ASC.

» See RM Dep. at 75.

% Seeid. at 59.




more junior member of the team, one Member of the Committee responded only to the
two most senior members of the Waters ASC staff stating “nicely done.”

The Chair continued to raise concerns regarding staff preparation, scheduling
issues, as well as the subpoena issue, in a September 22, 2010, email that the Chair sent
to both the Ranking Member and the Chief Counsel.”* The Chief Counsel forwarded this
email to the Director of Investigations so that she could be prepared for the upcoming
ASC meeting. The Director of Investigations ultimately forwarded the email to the
Ranking Member’s designee.

By late September 2010, a hearing date for the Waters matter had still not been
set. The Chair stated that she had been trying to set a hearing date before the general
election, but that the ASC staff had not been ready.* The two senior members of the
Waters ASC team both testified that they had been ready but they believed that the
Chair did not want to set a hearing date until after the election.*® Outside Counsel’s
review did not uncover any evidence to support their belief. Republican Committee
Members also stated that they were frustrated that the Chair would not set a hearing
date and, ultimately, on September 28, 2010, the Ranking Member issued a press
release (signed by all Republican Representatives on the Committee) urging the Chair to
set a hearing date.*

Two days later, the ASC held a brief meeting to authorize the document
subpoenas sought by staff. During the course of Outside Counsel’s review, Members of
the ASC that recalled this issue advised that they received sufficient information from
the staff who assisted them during consideration of the subpoena issue, and were
prepared to, and did take, official action and vote in support of the issuance of the
subpoena.* Although the Chair noted that she was generally unhappy with the staff, she
stated that she would not have voted for the subpoenas if she did not feel she had
sufficient information to do so, and further noted that the approval of subpoenas was a
ministerial act.”

%1 See Email dated Sept. 17, 2010.
%2 See Email dated Sept. 23, 2010.
33 See Chair Dep. at 29.

34 See Staffer #1 Dep. at 63; DOI Dep. at 161; Staffer #2 Dep. at 126; but see Chief Counsel Dep. at 60
(testifying that the Chair never asked, implied or suggested that the hearings be delayed),

35 See Email dated Sept. 28, 2010.

36 See Member #4 Dep. at 22-23; Member #5 Dep. at 33-34; Member #3 Dep. al 35-37; RM Dep. at 72-73;
Member #2 Dep. at 33-34-.

37 See Chair Dep. at 43.




On October 7, 2010, the Chair, believing the rules permitted the Chair to
unilaterally decide the issue of the ASC hearing date,® responded to the September 28,
2010, press release and issued a statement setting the hearing dates for both the Matter
of Representative Waters and another matter pending before the Committee at that
time.* The Chair set the Waters hearing for November 21, 2010. One of the senior
attorneys on the Waters ASC selectively forwarded the statement of the Chair, which
was public, from her personal Gmail account to three of the Republican Representatives
on the Committee, as well as to the Republican designee working on the separate ASC
pending before the Committee,”

On October 12, 2010, the Chair sent a letter to Representative Waters in which
she informed Representative Waters that her adjudicatory hearing would convene on
Monday, November 29, 2010.*" The letter also indicated that each side would be given 6
hours to present their respective cases, exclusive of opening and closing statements.*
The Chair testified that while she had tried to collaborate on setting a schedule, after she
was “blasted” in the press release issued by the Republicans for not setting a hearing,
she went back to the rules which state that the “Chair shall” set the hearing date, and
unilaterally set the hearing date and ground rules.”

Both of the senior members of the Waters ASC team were unhappy about the
time constraints set for the hearing, as the Waters team had estimated that the hearing
would take 20 business days.” Therefore, on October 13, 2010, the most junior staff
attorney on the Waters ASC team sent an email to the Members of the ASC expressing
the staff’s need for more time. Staff members testified that, as with previous emails sent
by staff, the drafting of the email was a collaborative effort by all of the staff assigned to
the Waters matter.”® The junior staff attorney testified that she had not been the
primary drafter of the email, but had been directed to send this email by the Director of
Investigations, and that she did not want to send it because she did not agree with it.*
This same email was leaked to the Washington Post and cited in an article dated

% While the Rules do seemingly permit the Chair to act unilaterally, it has been the consistent practice of
this Committee for the Chair and Ranking Member to act jointly.

% See Email dated Oct. 7, 2010.

40 Id.

41 See Letter to Representative Waters (Oct. 12, 2010), attached hereto as Ex. 9.
42 Jd,

43 See Chair Dep. at 31-32; but see supra n.34.

44 See Email dated August 19, 2010,

45 See Email dated Oct. 13, 2010.

46 See Staffer #2 Dep. at 136-137.




December 16, 2010. The staff attorney who was directed to send the email was so

distraught by the leak of this email that she authored a memorandum memorializing her
concerns over this e-mail, which stated that she was concerned about sending the email
for 3 reasons: 1) she didn’t agree with every statement in the email, and had voiced
these concerns with both of the senior members of the Waters ASC team; 2) because she
believed the email to be controversial, she believed it was the Director of Investigations’
responsibility to send it; and 3) she did not want the perception that she had drafted and
sent the email to Committee Members on her own initiative.” During interviews with
the Outside Counsel, both Republican and Democratic Members of the Committee
agreed that 6 hours per side was not enough time.* Ultimately, on October 15, 2010, the
Waters ASC team filed formal objections to the Chair’s procedures, which the Chair
denied on October 20, 2010.* The Chair modified the scheduling order on October 22,
2010, and allowed the staff until October 25, 2010, to provide Representative Waters
with copies of the evidence, their intended witness list, and a summary of the witnesses’
expected testimony.”'

Committee staff produced documents to Representative Waters as directed on
October 25, 2010, and two days later Representative Waters filed objections arguing
that staff produced all documents in its possession, many of which were unrelated to the
charges in the SAV.”> On October 28, 2010, the Chair overruled all objections, with the
exception of two discrete witness summaries that were ordered to be revised.®® Staff on
the Waters ASC team provided the revised witness summaries as ordered on October 29,
2010. In that same production, they produced an email to counsel for Representative
Waters that they had recently received for the first time during a witness interview
conducted in preparation for the upcoming hearing (the “newly discovered email”).

On November 3, 2010, one of the senior staff attorneys on the Waters ASC team
sent an email to the entire Committee attaching this newly discovered email.** This

47 See Ethics Probe of Rep. Waters Derailed by Infighting, Sources Say (Washington Post, Dec. 16, 2010),
attached hereto as Ex. 10,

48 See Memorandum dated December 17, 2010.

49 See RM Dep. at 62; Member #5 Dep. at 29-30; Member #1 Dep. at 27.

50 See Committee Counsel’s Objections to the Chair’s Proposed Adjudicatory Hearing Procedures (Oct. 15,
2010), attached hereto as Ex. 11; Letter to Director of Investigations from Chair (Oct. 20, 2010),

attached hereto as Ex. 12.

51 See Letter to Representative Waters & Director of Investigations from Chair (Oct. 22, 2010), attached
hereto as Ex. 13.

52 See Respondent’s Objections to Committee Counsel’s Rule 23(f)(1) Production (Oct. 27, 2010), attached
hereto as Ex. 14.

53 See Letter to Representative Waters’ Counsel from Chair (Oct. 28, 2010), attached hereto as Ex. 15.

54 See Email dated Nov, 3, 2010.




communication outlined many reasons why the newly discovered email was important
to the case and argued that the matter should be recommitted to the ISC.*> The Waters
ASC team did not consult with the Chief Counsel prior to sending this email. In notes
taken by one of the junior members of the Waters ASC team, it appears that another
member of the Waters ASC team raised concerns that sending this email could possibly
violate the Committee’s “bifurcation rule”.** However, the Director of Investigations
testified that they were not concerned with the bifurcation issue, but rather were
concerned that the Chair would try to exclude this email from the hearing.”” The other
senior member of the Waters ASC team stated that she did not even know what the
bifurcation rule was at that time.*

On November 15, 2010, the Waters ASC team sent a formal motion to the ASC to
recommit the matter to the ISC (the “Recommital Motion”) on the ground that newly
discovered evidence suggested Representative Waters may have had more direct
involvement with assisting OneUnited than previously suspected or believed.*

The following day, Representative Waters filed a response to the Recommital
Motion.®* Based on the Recommital Motion, the Chair sent a letter indicating that the
scheduled pre-hearing conference was inappropriate.”” The following day, the
Committee held a sanctions hearing in another matter, which was followed immediately
by a Waters ASC meeting. At that meeting, notebooks were provided to the Members
and certain Members observed that the notebooks for the Republican Members
appeared to have been tabbed and highlighted, while no such tabs or notations were
provided for the Democratic Members. Later that night, the Chief Counsel, along with
the designee for the Chair, reviewed the binders and the Chief Counsel stated that he
believed the handwriting in the annotated binders belonged to Ms. Kim.%

During the course of the Outside Counsel’s review, Outside Counsel located and
reviewed what Outside Counsel believes are those very notebooks. Outside Counsel

55 See id.

56 See Notes dated Nov. 3, 2010. The Committee’s “bifurcation rule”, Committee Rule 8(a), states that
with the exception of the Chair and Ranking Member, “evidence in the possession of an investigative
subcommittee shall not be disclosed to other Committee members except by a vote of the
subcommittee.” Rule 8(a).

57 See DOI Dep. at 174-175.

58 See Staffer #1 Dep. at 131.

59 See Committee Counsel’s Motion to Recommend Recommital of the Matter to the Investigative
Subcommittee (Nov. 16, 2010), attached hereto as Ex. 16.

60 See Respondent’s Response to Committee Counsel’s Motion to Recommend Recommital of the Matter
to the Investigative Subcommittee (Nov. 16, 2010), attached hereto as Ex. 17.

61 See Letter dated Nov. 17, 2010, attached hereto as Ex. 18.

62 See Chair Designee Dep. at 51.




determined that only one tab and minimal highlighting was placed on the notebooks in
question. In addition, the designee to the Ranking Member testified that she had
highlighted the binders to assist the Republican Members to more easily locate the
documents that were going to be discussed at the meeting.”® As this was done by the
designee to the Ranking Member, who was acting within the scope of her services and
authority,* and not by a staff member to assist one party, there is nothing noteworthy
about the highlighted binders. At the November 18, 2010, meeting, the Committee
voted to recommit the Waters matter.%

The following day, November 19, 2010, at the direction of the Chair, the Chief
Counsel fired both of the senior members of the Waters ASC team.® Both individuals
testified that they were shocked and had no notice that this was going to happen. After
they were fired, the Committee’s Administrative Staff Director escorted them out of the
offices. Each contacted the designee to the Ranking Member to advise her that they had
been fired.” The Ranking Member’s designee, in turn, contacted the Ranking Member
who was still in Washington, and had not been informed that either staff member was
being terminated. The Chair testified that a few days prior to the termination, the Chief
Counsel had brought several emails to her attention that indicated, in her opinion, that
there had been inappropriate ex parte communication between the two senior members
of the Waters ASC staff and Republican Members of the Committee, including the
Ranking Member, which is why she did not consult him in her decision.®

Later in the evening of November 19, 2010, upon learning of the terminations,
the Ranking Member immediately returned to the Committee offices and interviewed
the staff members who remained in the offices. He testified before Outside Counsel that
he also tried several times to contact the Chair and consulted with the Parliamentarian
about whether the Chair had the authority to unilaterally fire any staff members.
Ultimately, the Ranking Member contacted the sergeant at arms to lock down the
Committee offices and told all staff to stay out of the offices. He further ordered the
systems administrator to move the computers from the two senior staff attorneys’ offices
into a locked room so that no one would access them, due to the fact that he had reason
to believe the Chief Counsel had accessed their computers following the terminations,
despite the Chief Counsel’s statements that he had not done s0.%

63 See RM Designee Dep. at 38-309.

64 See Committee Rule 6(j).

65 See Letter dated Nov. 19, 2010, attached hereto as Ex. 19.

66 See Chief Counsel Dep. at 69.

67 See Email dated November 19, 2010; Staffer #1 Dep. at 166-167.
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The next day, the Chief Counsel emailed the designee to the Chair and the Chair’s
Chief of Staff, outlining the issues for the employment action stating that the primary
issue was “ex parte, adversarial contacts with Members of the Committee on substantive
matters and the repeated failure, after notice, to follow my instructions.”® The next
day, November 21, 2010, the evidence indicates that the Chief Counsel forwarded
several emails from both of the terminated senior staff attorneys’ email accounts to the
Chair’s designee; it is unclear how or when he obtained these emails.”” Outside
Counsel’s review was unable to determine whether the Chief Counsel accessed the
terminated employee’s accounts after the Ranking Member ordered their computers to
be locked, as the Chief Counsel invoked his Fifth Amendment privilege when asked
whether he had accessed the computers after the Ranking Member’s order.”” Whether
he accessed the computers after the Ranking Member’s Order or not, it is clear from a
review of the evidence that he had been accessing the email accounts from the two
senior members of the Waters ASC staff for some time."

Shortly after the two staff members were fired, several internal Committee emails
were leaked and the Washington Post published an article discussing the Waters matter
and alleging that “infighting” derailed the investigation. It specifically discussed the
concern regarding the scheduling of the Waters hearing. More importantly, the article
quoted both internal staff emails and a September 16, 2010, Committee hearing.”

After several tense meetings between the Chair and Ranking Member, the two
staff members who had been unilaterally terminated were instead placed on
administrative leave from the Committee. The Chief Counsel authored two memoranda
and one set of personnel notes, which seemed to provide the basis for the personnel
action taken against the two individuals.”” The Chief Counsel testified that these
documents were created after the termination of the two employees.”® These three
documents were leaked to and publicized by Politico.com. During the course of witness

70 Email dated November 20, 2010.
71 See Emails dated Nov. 21, 2010.
72 See Chief Counsel Dep. at 73.

73 See, e.g., Email dated August 2, 2010; Email dated August 3, 2010; Email dated November 16, 2010.
Outside Counsel’s review of the Chief Counsel’s emails was limited to those emails that were provided
from other sources as the Chief Counsel’s emails were no longer accessible at the time of Outside
Counsel’s review.

74 See Ethics Probe of Rep. Waters Derailed by Infighting, Sources Say (Dec. 16, 2010), attached hereto as
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75 See Memo to Chair Lofgren RE: Recent Personnel Action (“the First Personnel Memo”; Memo to Chair
Lofgren RE: Personnel Issues Related to the Matter of Rep. Maxine Waters (“the Second Personnel
Memo”); Additional Personnel Notes (“the Personnel Notes”).
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interviews, the Chief Counsel invoked his Fifth Amendment right not to incriminate
himself when responding to all questions regarding the leaked documents.

For purposes of our analysis only as we review the issue of due process as it
relates to Representative Waters’ claims, and without drawing any final conclusion, the
Waters Committee assumed that a staff member may have violated their agreement to
keep Committee information confidential, as well as House and Committee Rules.

The personnel matters carried over to the 112t Congress, when the former
Ranking Member became the Committee Chair and wanted to re-hire both of the
employees who were placed on administrative leave. The current Ranking Member,
who was not a Member of the Committee in the 111t Congress, objected to the re-hiring
based on what she had learned about the two individuals from both the former Chair
and her then-designee, who also currently serves as the designee to the Ranking
Member in the 112th Congress. Ultimately, an agreement was reached in which the two
individuals were told they would be re-hired, and then they simultaneously tendered
their resignations.

As a result of Outside Counsel’s review indicating that an atmosphere of
suspicion and mutual distrust arose between the Republican Members of the Committee
and the Committee Chair in the 111th Congress, Outside Counsel recommended that the
five Republican Members of the 112th Congress, who also served in the 111th Congress,
recuse themselves from this matter, along with the Ranking Member, due to her
involvement in the personnel action.”” All Democratic Members that served on the 111th
Congress were replaced in the 112th Congress.

All six members accepted the recommendation of Outside Counsel and they
voluntarily recused themselves from any consideration of the Waters matter. The
recusals occurred prior to Outside Counsel providing any recommendation on either the
due process portion of the review or any recommendation regarding the underlying
substantive allegations. The Waters Committee that considered the issues in this matter
is comprised solely of Members who had no prior involvement in the Waters Matter
before the Committee during the 111th Congress.

C. Representative Waters’ Arguments Arising from the
Committee’s Actions

Following the recommital of the Matter, Representative Waters objected to the
ISC’s resumption of its investigation, arguing that the SAV could be amended only
before transmittal to the Committee and insisting that the only appropriate course
would be to proceed through an adjudicatory hearing limited to the allegations in the
original SAV. On December 22, 2010, the 111th Congress adjourned without the
Committee concluding the Matter.

77During interviews with the Outside Counsel, with the exception of the Chair, the other Democratic
Members of the Committee during the 111t Congress denied knowing of any atmosphere of suspicion
that existed within the Committee.




In general, Representative Waters did not articulate the legal basis for her
arguments. In particular, it is often unclear whether she alleges a violation of
Committee or House rules, of the Constitution, or of some other source of law. Broadly
speaking, however, Representative Waters’ arguments may be understood as falling into
two categories—claims that the Committee’s actions have violated the U.S. Constitution,
specifically due process requirements; and arguments that the Committee has violated
its own procedural rules (some arguments may fall into both categories).

This Report will first analyze the constitutional facets of Representative Waters’
arguments, then turn to the House and Committee rules. Finally, for purely analytical
purposes, we assume arguendo that Representative Waters’ factual allegations are true,
and then analyze the appropriate remedy for any violations that may have occurred.

I1I. DUE PROCESS ANALYSIS
A. The Constitutional Framework

Representative Waters assumes, without legal support, that Members in House
ethics proceedings are entitled to certain due process rights under the U.S. Constitution.
That proposition is not necessarily justified. Two threshold questions must be answered
before it is possible to consider any of Representative Waters’ specific claims of due
process violations. First, does the Fifth Amendment’s Due Process Clause apply to
House disciplinary proceedings at all? Second, if the Due Process Clause applies in the
abstract, do such proceedings threaten a protected liberty or property interest so as to
trigger due process rights?

Existing authorities provide no definitive resolution of either question. There are
sufficiently compelling reasons to answer each affirmatively. Therefore, for purposes of
this analysis, the Committee should at least assume that the Fifth Amendment does
apply to its proceedings and that Members are entitled to some constitutional due
process.

1. Whether the Fifth Amendment’s Due Process Clause Applies
to House Disciplinary Proceedings

Federal courts have, with relative consistency, recognized two general
constitutional principles governing internal procedural rules of Congress, including
disciplinary rules. The first is that the Constitution explicitly grants Congress broad
power in this area: Article I, section 5, clause 2 of the Constitution (sometimes called
the Rulemaking Clause) provides that “[E]Jach House may determine the rules of its
proceedings, punish its members for disorderly behavior, and, with the concurrences of
two thirds, expel a member.” In light of this clear textual authority, as well as
separation-of-powers principles, the courts recognize that Congress has nearly plenary




power to establish its own procedural rules, and they often conclude that challenges to
those rules are nonjusticiable.7s

The second principle is that Congress’s power under the Rulemaking Clause (like
all congressional powers) is subject to certain overriding constitutional constraints.
“Congress may not by its rules ignore constitutional restraints or violate fundamental
rights, and there should be a reasonable relation between the mode or method of
proceeding established by the rule and the result which is sought to be attained.”™
Thus, specific constitutional provisions, particularly those protecting “fundamental
rights,” constrain congressional authority under the Rulemaking Clause.®

Many of the fundamental rights enshrined in the Constitution are not precisely
defined, however. Consequently, while Congress must respect these rights, it also
enjoys significant discretion to define their specific content. In other words, while there
are outer bounds to its power under the Rulemaking Clause, where the Constitution
does not mark out those bounds precisely, Congress may do so itself. As the Supreme
Court stated in Ballin:

[W]ithin these [constitutional] limitations all matters of method are open
to the determination of the house, and it is no impeachment of the rule to
say that some other way would be better, more accurate, or even more just.
.. . The power to make rules . . . is always subject to be exercised by the
house, and, within the limitations suggested, absolute and beyond the
challenge of any other body or tribunal.”

Procedural due process is surely among the fundamental rights Congress is
constitutionally bound to respect.*

78 See, e.g., Metzenbaum v. Federal Energy Regulatory Comm'n, 675 F.2d 1282, 1287 (D.C. Cir. 1982);
see also Nixon v. United States, 506 U.S. 224, 229 (1993) (holding challenge to Senate impeachment
procedures nonjusticiable under art. I, § 3, cl. 6). It is important to distinguish between justiciability—
which concerns the federal courts’ jurisdiction and power to grant relief—and the question whether,
as a matter of law, the Constitution imposes due process constraints on Congress regardless of
whether a court would enter judgment on that basis. See, e.g., Vander Jagt v. O'Neill, 699 F.2d 1166,
1172-73 (D.C, Cir. 1983). This Report is concerned with the latter question, as the Committee’s
primary interest is in the duties imposed upon it by the Constitution itself rather than the likely result
of any judicial review.

79 United States v. Ballin, 144 U.S. 1, 5 (1892); see also Vander Jagt, 699 F.2d at 1172-73; cf. Powell v.
McCormack, 395 U.S. 486, 551 (1969) (concluding that “in judging the qualifications of its members
[under art. 1, § 5, cl. 1] Congress is limited to the standing qualifications prescribed in the
Constitution™).

80 Ballin, 144 U.S, at 5.

81 Jd. at 5.

82 See County of Sacramento v. Lewis, 523 U.S. 833, 846 (1998); see also Hastings v. United States, 802
F. Supp. 490, 504 (D.D.C. 1992) (concluding that Fifth Amendment applied to impeachment
proceedings against federal judge, and such proceedings “must be conducted in keeping with the basic




2. The Private Interests at Stake

Even if it is true that the Fifth Amendment applies to House disciplinary
proceedings as a general matter, a second threshold question arises before a Member
can claim any specific due process rights. The Fifth Amendment provides that “No
person shall be . . . deprived of life, liberty, or property, without due process of law.”®
Accordingly, a preliminary issue in all cases is whether government action threatens one
of these protected interests.* It is far from clear whether Members of Congress hold a
constitutionally cognizable interest in their offices (or the benefits associated with their
offices) giving rise to due process rights. There is no clear judicial authority on the
question, the constitutional text is open to conflicting interpretations, and historical
practice does not give a definitive answer.*

In addition, the wide range of potential sanctions complicates consideration of
the interests at stake in House disciplinary proceedings. Members of Congress accused
of ethical violations face possible sanctions up to and including expulsion from the
House.* Some of the available sanctions may implicate a constitutionally cognizable
interest and others may not.

Despite this uncertainty, Committee proceedings likely implicate protectable
interests in several ways. Consequently, Outside Counsel recommends that the Waters
Committee assume for purposes of the present analysis that the proceedings implicate
Representative Waters’ cognizable liberty and/or property interests so as to give rise to
due process rights.

As a preliminary matter, a Member of Congress probably has no cognizable
private interest in the powers of his/her office, and the threat of expulsion from the
House alone does not give rise to due process rights. While the Supreme Court has not
directly addressed the question whether an elected federal official holds a cognizable
property interest in his/her office, it has in several cases reaffirmed that “unlawful
denial by state action of a right to state political office is not a denial of a right of

principles of due process that have been enunciated by the courts and . . . by Congress itself”), vacated
on other grounds, 988 F.2d 1280 (D.C. Cir. 1993); Michael J. Gerhardt, Book Review: The Utility
and Significance of Professor Amar’s Holistic Reasoning, 87 Geo. L.J. 2327, 2342-43 (1999)
(“Members of Congress are still persons and thus entitled to at least some protections of the Fifth
Amendment Due Process Clause.”).

83 U.S. Const. amend. V.
84 See, e.g., Bd. of Regents of State Coll. v. Roth, 408 U.8S. 564, 569 (1972) (applying 14th Amendment).

85 See, e.g., Gerhardt, 87 Geo. L.J. at 2339-40 (considering textual and historical evidence relevant to
question whether President holds a property interest in his office giving rise to 5th Amendment rights
in impeachment proceedings).

86 See Comm. R. 24(e) (listing potential sanctions including expulsion, censure, reprimand, fine, and
“[a]ny other sanction determined by the Committee to be appropriate”).




property or of liberty secured by the due process clause.”® In the first such case, Taylor
v. Beckham,® the Governor of Kentucky alleged that he had been deprived of his office
without due process of law through a fraudulent vote recount. The Court rejected his
due process claim, stating:

The decisions are numerous to the effect that public offices are mere
agencies or trusts, and not property as such. Nor are the salary and
emoluments property, secured by contract, but compensation for services
actually rendered. . . . [G]enerally speaking, the nature of the relation of a
public officer to the public is inconsistent with either a property or a
contract right.ss

In addition, more recent Supreme Court decisions have—albeit in different
contexts—reaffirmed the basic principle that the “legislative power . . . is not personal to
the legislator but belongs to the people; the legislator has no personal right to it.”®

While a Member may not hold a property interest in the political powers of
his/her office, she may hold a protectable interest in the salary that goes along with it.”
With respect to their salaries, Members of Congress may be analogized to public
employees who can only be terminated under certain circumstances (in the case of a
Member, only in accordance with House and Committee rules), and who thus hold a
property interest in continued employment.*

87 Snowden v. Hughes, 321 U.S. 1, 7 (1949).
88 178 U.S. 548 (1900).
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House disciplinary proceedings may also threaten a Member’s private property
interests in a much simpler and more direct way—any fine imposed would plainly
amount to a deprivation of property and thus trigger due process rights.

In addition to potentially threatening property interests, House ethics
proceedings may implicate Members’ liberty interests insofar as they inherently
threaten respondents’ reputations in conjunction with the threat of expulsion or other
concrete sanctions.

A person’s interest in her reputation—and particularly her professional
reputation—is one of the facets of the right to “liberty” contemplated by the Due Process
Clause.” But government defamation standing alone is not a constitutional violation.
In Paul v. Davis,* the Supreme Court held that “injury to reputation by itself [is] not a
‘liberty’ interest protected under the Fourteenth Amendment.”™ The Court explained
in Paul that reputational harm only rises to the level of a constitutional violation if in
connection with it some other concrete “right or status [is] altered or extinguished.”*
Based on this principle, the courts have developed what has come to be known as a
“stigma plus” due process claim.”’

The archetypal example of a stigma-plus case is when a government actor
publicly accuses an employee of wrongdoing in the course of terminating her
employment, without affording an adequate opportunity for the employee to clear her
name. In conjunction with the concrete harm of a lost job, the public stigmatization
amounts to a deprivation of liberty without due process of law.*

While the Supreme Court has not applied this theory to the context at issue here,
the Second Circuit has on more than one occasion considered stigma-plus claims by
elected officials.*®

93 See Wisconsin v. Constantineau, 400 U.S. 433, 436 (1971) (stating that due process is implicated
“[w]lhere a person’s good name, reputation, honor, or integrity is at stake because of what the
government is doing to him”).

94 424 U.8. 693 (1976).

95 Siegert v. Gilley, 500 U.S. 226, 233 (1991) (citing Paul).

96 Paul, 424 U.S. at 712,

97 Siegert, 500 U.S. at 234.

98 See Qwen v. City of Independence, Mo., 445 U.S. 622, 631 (1980); see also McGhee v. Draper, 639 F.2d

639, 643 (10th Cir. 1981) (stating that reputational damage infringes upon a liberty interest when it is
“entangled with some other ‘tangible interests such as employment™) (quoting Paul, 424 U.S. at 701).

99 See Velez, 401 F.3d at 90 (concluding that plaintiff stated stigma-plus claim based on removal from
elected school board position on allegedly false charges); Monserrate v. New York State Senate, 599
F.3d 148, 158 (2d Cir. 2010) (analyzing state senator’s due-process challenge to expulsion from office
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In the context of House ethics proceedings, expulsion could very likely constitute
the requisite “plus,” even if Members do not hold a property interest in their offices or
the associated benefits.>o0 Other less severe sanctions potentially could constitute the
requisite “plus” as well, depending on the particular burden imposed on the respondent.

Finally, it bears emphasis that Congress’s own views as to the applicability of
constitutional due process principles in congressional disciplinary proceedings are
entitled to significant weight. The judicial precedents discussed above may provide the
most detailed guidance with respect to the relevant legal principles, but the proceedings
at issue are of course internal disciplinary proceedings explicitly committed to
Congress’s discretion by the Constitution. In light of this, it is significant that the Rules
of the House specifically require the Committee to adopt rules protecting the “due
process rights of respondents.”® While there is of course no explicit indication that this
obligation stems from the Fifth Amendment, the House’s employment of the phrase
“due process” is likely no accident. It suggests an institutional sense that Congress bears
a fundamental obligation to provide procedural protections to those who face accusation
and punishment.

Although there are arguments to the contrary, the foregoing considerations
suggest that the Fifth Amendment applies to congressional disciplinary proceedings and
that Members of Congress enjoy some constitutional due process rights in such
proceedings. At the least, the Committee should assume for purposes of the present
inquiry that this is the case; the contrary position cannot be lightly adopted.

Reaching this conclusion only begins the inquiry, however, for due process is a
fluid concept, subject to variation in different contexts. “Once it is determined that due
process applies, the question remains what process is due.”"*

B. The Specific Requirements of Due Process in Congressional
Disciplinary Proceedings

1. The Process Due

While there is virtually no judicial authority directly addressing what procedural
protections are constitutionally required in congressional disciplinary proceedings,
general due process principles as well as case law on impeachment and analogous
proceedings provide some guidance. These sources strongly suggest that the
Constitution does not impose rigid technical requirements in congressional disciplinary

100 The requisite “plus” need not be an independently cognizable property interest or other constitutional
right. See, e.g., Velez, 401 F.3d at 87, 9o (holding that plaintiff's removal from office constituted
“plus” for purpose of liberty interest claim even though plaintiff had not cognizable property interest
in the office).

101 H,R. R. X1 cl. 3(p).

102 Morrissey v. Brewer, 408 U.S. 471, 481 (1972).




proceedings, and that the Committee and the House have broad discretion to determine
the appropriate procedures subject only to minimal constitutional constraints.

The Constitution’s text establishes no specific procedural requirements. It says
simply that “each House may . . . punish its members for disorderly behavior.”'® There
is accordingly no textual basis for the notion that the Constitution requires certain
specific procedures or, as some of Representative Waters’ arguments seem to suggest,
something akin to a criminal trial.

Indeed, the Supreme Court has declined to impose such procedural requirements
in the analogous area of impeachment proceedings. In Nixon v. United States, an
impeached federal judge challenged the Senate’s use of a fact-finding committee in his
impeachment, arguing that the constitutional mandate to “try all Impeachments,” U.S.
Const. 2111;t. I, § 3, cl. 6, required something akin to a traditional judicial trial in the full
Senate."

The Court held the case nonjusticiable, concluding that the Constitution vested in
the Senate sole authority to determine the required procedure.'” Justice White,
concurring in the judgment, rejected Nixon’s argument on the merits. Quoting Justice
Story’s statement that “the strictness of the forms of proceeding in cases of offences at
common law is ill adapted to impeachments,” he concluded that the Constitution did not
require a full trial in the nature of a judicial proceeding.' Justice White also gave
special weight to the Rulemaking Clause. “Particularly in light of the Constitution’s
grant to each House of the power to ‘determine the Rules of its Proceedings,” he wrote,
“the existence of legislative and judicial delegation [in historical practice] strongly
suggests that the Impeachment Clause was not designed to prevent employment of a
fact-finding committee.”””

Here, as in Nixon, there is no reason to conclude that the Constitution imposes
rigid procedural requirements on the Committee. Indeed, because such proceedings are
at the heart of Congress’s explicit power to “punish its members for disorderly
behavior,” the basic requirements of due process should be at their most flexible and
subject to the broad discretion of the House. 08

13 Art, I, § 5, cl. 2.
104 506 U.S. at 229.
105 See 1d. at 237-38.

106 See id, at 249 (quoting 1 J. Story, Commentaries on the Constitution of the United States § 765, at 532
(ad ed. 1858)).

107 Id, at 250.

108 Cf. Michael J. Gerhardt, The Federal Impeachment Process: A Constitutional and Historical Analysis
140 (2d ed. 2000) (“Even if the Fifth Amendment due process clause applied to the impeachment
context . . . it is not likely that it would mandate any different procedures from those already
applicable.”).




In light of that broad discretion, the basic constitutional requirements of due
process are neither highly technical nor particularly stringent. “[D}ue process is flexible
and calls for such procedural protections as the particular situation demands.”® In
determining what procedures are required, the House and Committee must consider
“the private interests at stake . . ., the governmental interests involved, and the value of
procedural requirements.”"

The Second Circuit recently had occasion to apply these principles in a context
similar to this one, and its decision provides some guidance here. In Monserrate v.
New York State Senate,'" the New York State Senate had voted to expel a senator
because of his commission of domestic violence offenses.””” The senator advanced a
stigma-plus claim, contending that the expulsion deprived him of his liberty interest in
his reputation without due process of law."™ He specifically claimed that his due process
rights were violated when (1) he was not given copies of all materials relied on by the
senate committee; (2) he was not allowed to cross-examine all of the witnesses; and (3)
several of the committee’s sessions were held in executive session."

Recognizing that both the private and governmental interests were significant,
the Second Circuit focused on the procedural requirements, holding they were
constitutionally adequate notwithstanding Monserrate’s specific procedural complaints.
The court began with the observation that the “touchstone of due process . . . is the
requirement that a person in jeopardy of serious loss be given notice of the case against
him and an opportunity to meet it.”""® It noted the various procedural obstacles
Monserrate had faced, but simply concluded that he “nevertheless received a sufficient
opportunity to clear his name—and that is all the Constitution requires.”""

2. The House and Committee Rules Afford Constitutional
Due Process

Ultimately, the Constitution requires that the House and the Committee provide
a respondent in disciplinary proceedings with meaningful notice of the charges and

109 Morrissey, 408 U.S. at 481.
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evidence and “a meaningful opportunity to present [her] case.”"” As set forth above, the
House’s power to punish its members—and its concomitant interest in exercising that
power effectively—strongly support the conclusion that the House and the Committee
enjoy broad discretion in establishing the specific procedures necessary to establish
these basic protections.

In fact, both bodies have adopted robust procedural rules that adequately serve to
protect these basic due process interests in disciplinary proceedings.

a. The House Rules

House Rule XI governs procedures of committees. It requires them to adopt
written rules of procedure consistent with the House Rules and the provisions of Rule
XI “to the extent applicable.”'™ Rule XI cl. 1(b)(1) confirms that committees enjoy a
significant degree of investigatory discretion with respect to issues within their
respective jurisdictions, providing that “[e]ach committee may conduct at any time such
investigations and studies as it considers necessary or appropriate in the exercise of its
responsibilities under rule X.”"

Rule XI cl. 3 establishes further specific rules and procedures for the Committee
on Ethics. It provides:

The committee may investigate . . . an alleged violation by a Member . . . of
the Code of Official Conduct or of a law, rule, regulation, or other standard
of conduct applicable to the conduct of such Member . ... After notice and
hearing . . . the committee shall report to the House its findings of fact and
recommendations, if any, for the final disposition of any such investigation
and such action as the committee may consider appropriate in the
circumstances.'

This rule thus recognizes the basic constitutional requirement of “notice and hearing.”
The remainder of Rule XI provides more specific requirements establishing the precise
nature of the notice and hearing to be provided.

Most saliently, Rule XI cl. 3(p) establishes specific “due process rights of
respondents,” which the Committee rules are required to adopt. These rules are set
forth in their entirety below:

u7 Mathews, 424 U.S. at 349.
18 H.R. Rule XTI cl. 2(a)(1)(C).

19 Rule XI cl. 1(b)(1) (Rule X provides that the jurisdiction of the Committee on Ethics is “The Code of
Official Conduct.”).

120 Ryle XI cl. 3(a)(2).




(1)  not less than 10 calendar days before a scheduled vote by an investigative
subcommittee on a statement of alleged violation, the subcommittee shall
provide the respondent with a copy of the statement of alleged violation it intends
to adopt together with all evidence it intends to use to prove those charges which
it intends to adopt, including documentary evidence, witness testimony,
memoranda of witness interviews, and physical evidence, unless the
subcommittee by an affirmative vote of a majority of its members decides to
withhold certain evidence in order to protect a witness; but if such evidence is
withheld, the subcommittee shall inform the respondent that evidence is being
withheld and of the count to which such evidence relates;

(2)  neither the respondent nor the counsel of the respondent shall, directly or
indirectly, contact the subcommittee or any member thereof during the period of
time set forth in paragraph (1) except for the sole purpose of settlement
discussions where counsel for the respondent and the subcommittee are present;

(3) if, at any time after the issuance of a statement of alleged violation, the
committee or any subcommittee thereof determines that it intends to use
evidence not provided to a respondent under paragraph (1) to prove the charges
contained in the statement of alleged violation (or any amendment thereof), such
evidence shall be made immediately available to the respondent, and it may be
used in any further proceeding under the rules of the committee;

(4)  evidence provided pursuant to paragraph (1) or (3) shall be made available
to the respondent and the counsel of the respondent only after each agrees, in
writing, that no document, information, or other materials obtained pursuant to
that paragraph shall be made public until—

(A) such times as a statement of alleged violation is made public by the
committee if the respondent has waived an adjudicatory hearing; or

(B) the commencement of an adjudicatory hearing if the respondent
has not waived an adjudicatory hearing;

but the failure of respondent and the counsel of the respondent to so agree in
writing, and their consequent failure to receive the evidence, shall not preclude
the issuance of a statement of alleged violation at the end of the period referred to
in paragraph (1);

(5)  arespondent shall receive written notice whenever—

(A) the chair and ranking minority member determine that information
the committee has received constitutes a complaint;

(B) a complaint or allegation is transmitted to an investigative
subcommittee;




(C) an investigative subcommittee votes to authorize its first subpoena
or to take testimony under oath, which occurs first; or

(D) an investigative subcommittee votes to expand the scope of its
investigation;

(6) whenever an investigative subcommittee adopts a statement of alleged
violation and a respondent enters into an agreement with that subcommittee to
settle a complaint on which that statement is based, that agreement, unless the
respondent requests otherwise, shall be in writing and signed by the respondent
and respondent’s counsel, the chair and ranking minority member of the
subcommittee, and the Outside Counsel, if any;

(7)  statements or information derived solely from a respondent or the counsel
of a respondent during any settlement discussions between the committee or a
subcommittee thereof and the respondent shall not be included in any report of
the subcommittee or the committee or otherwise publicly disclosed without the
consent of the respondent; and

(8) whenever a motion to establish an investigative subcommittee does not
prevail, the committee shall promptly send a letter to the respondent informing
the respondent of such vote.

The House Rules thus guarantee the essential rights of notice and hearing, and
provide certain specific requirements particularly directed to guaranteeing respondents
have adequate notice of the specific charges and evidence against them.

b. The Rules of the Committee on Ethics

The Rules of the Committee on Ethics incorporate and elaborate upon the
procedural protections established by House Rule XI. Part II of the Committee Rules
contains the provisions governing the Committee’s investigative and adjudicatory
capacities.

Committee Rule 19 governs the procedures of investigative subcommittees, and
incorporates several provisions that protect the due process rights of respondents. Rule
19(a)(2) requires that the respondent be notified of the membership of an ISC and have
the right to object to participation of any member. Subsection (b)(3) provides that the
respondent has the right to make a statement to the ISC, orally or in writing, regarding
the allegations against her and any relevant issues. Subsection (b)(2) guarantees the
respondent’s and witnesses’ right to counsel in ISC proceedings.

After the ISC adopts a Statement of Alleged Violation, Rule 22 provides the
respondent with formal mechanisms to challenge its allegations.= Specifically, it

12t The ISC may amend its Statement of Alleged Violation at any time before it has been transmitted to
the Committee, in which case the respondent has 30 days to submit an answer to the amended SAV.
Committee Rule 20.




requires the respondent to submit an answer, allows her to file a motion to dismiss, and

allows her to file a motion for a bill of particulars.

122

If the respondent does not admit to the allegations in the SAV, she has the
opportunity to present her case in an adjudicatory proceeding, governed by Rule 23.
This rule includes several specific provisions protecting the due process rights of
respondents, notably:

The respondent must be notified of the membership of the adjudicatory
subcommittee and may object to the participation of any member."

Allegations against the respondent must be proven by “clear and
convincing evidence,”"® and the burden of proof is on Committee
counsel.”™

The ASC must notify the respondent in writing of her and her counsel’s
right to inspect all documents and tangible evidence to be used at the
hearing. The respondent must be given access to such evidence and must
receive witness lists at least 15 days before any hearing. “Except in
extraordinary circumstances,” no witness or evidence may be introduced
unless the respondent has had prior access under this rule.'?

Upon request, the respondent must be given access to any other
testimony, statement or document evidence in the committee’s possession
“which is material to the respondent’s defense.”

The respondent may apply to the committee for issuance of subpoenas to
obtain evidence she is not otherwise able to obtain."®

The respondent may cross-examine witnesses. '

122 See Comm. Rule 22(b), (c).

123 Comun. Rule 23(a).

124 Comm. Rule 23(c).

125 Comm. Rule 23(n).

126 Comm. Rule 23()(1).

127 Comm. Rule 23(f)(3).

128 Comm. Rule 23(h).
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In addition, Rule 25 specifically requires disclosure to a respondent (or potential
respondent in the case of a complaint) of any exculpatory information received by the
Committee or any subcommittee.

Finally, Rule 26 establishes “rights of respondents and witnesses” that are
protected in both the investigatory and adjudicatory contexts. With some structural
changes, Rule 26 incorporates the provisions of House Rule XI cl. 3(p)(1) (“due process
rights of respondents”) verbatim:

o The respondent must receive 10 days’ notice and disclosure of relevant
evidence before an investigatory subcommittee can vote on a Statement of
Alleged Violation."

e If, after issuance of an SAV, the Committee or any subcommittee
determines that it intends to use evidence not previously disclosed, that
evidence must be immediately disclosed to the respondent.™

o The respondent must receive written notice of receipt of a complaint;
transmittal of a complaint to an ISC; an ISC’s first vote to take testimony
or issue a subpoena; and the Committee’s vote to expand the scope of the
inquiry of an ISC.™

e Witnesses must be furnished a copy of the Committee’s Rules of Procedure
and the House Rules applicable to witness rights before their testimony is
taken."™

¢. House Precedent

While the Committee has not previously encountered the specific issues raised by
Representative Waters, prior disciplinary proceedings at least illustrate the application
of the procedural rules. For example, in July 2002, an adjudicatory subcommittee of
the Committee on Standards of Official Conduct (the predecessor to the Committee on
Ethics) held an adjudicatory hearing on the Statement of Alleged Violations against
Representative James Traficant. The Chairman opened the hearing by stating that it
would be governed by the Committee Rules (specifically Rule 24, which governed
adjudicatory hearings under the version of the Rules then in effect) and that Committee
counsel bore the burden t