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LETTER OF TRANSMITTAL

HOUSE OF REPRESENTATIVES,
COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT,
Washington, DC, October 29, 2009.

Hon. LORRAINE C. MILLER,
Clerk, House of Representatives,
Washington, DC.

DEAR MS. MILLER: Pursuant to clauses 3(a)(2) and (b) of rule XI
of the Rules of the House of Representatives, we herewith transmit
the attached Report, “In the Matter of Representative Sam
Graves.”

Sincerely,
ZOE LOFGREN,
Chair.
JO BONNER,
Rcznking Republican Mem-
er.

(III)






EXECUTIVE SUMMARY

After a three-month review, the Committee on Standards of Offi-
cial Conduct (Standards Committee) has concluded that Represent-
ative Sam Graves did not violate any U.S. House of Representa-
tives rule or standard of conduct for his role in inviting a witness,
Brooks Hurst, to testify before the Committee on Small Business
on March 4, 2009.

The Standards Committee considers the matter against Rep-
resentative Graves closed, and no further inquiry is warranted. The
question of whether Representative Graves violated any House rule
or standard of conduct was referred to the Standards Committee by
the Office of Congressional Ethics (OCE) on August 6, 2009.

At issue was a financial connection between Mr. Hurst, who is
a friend of Representative Graves, and Representative Graves’ wife.
Both are investors in two renewable fuel cooperatives, Golden Tri-
angle Energy Cooperative (Golden Triangle) and Biofuels LLC
(Biofuels). Representative Graves approved of Mr. Hurst as a wit-
ness. At the hearing, Mr. Hurst, representing the Missouri Soybean
Association, advocated on behalf of the members of the association,
and not for either of the entities in which Representative Graves’
wife owns an interest.

OCE’s report and findings did not assert that Representative
Graves violated any House rule or standard of conduct, but sug-
gested that his actions created an “appearance of a conflict of inter-
est.”

The Standards Committee found that no relevant House rule or
other standard of conduct prohibits the creation of an appearance
of a conflict of interest when selecting witnesses for a committee
hearing. In addition, neither the Standards Committee nor OCE
identified any evidence that the March 4, 2009, hearing or Mr.
Hurst’s testimony resulted in any action that could benefit Rep-
resentative Graves, Mrs. Graves, or Mr. Hurst.

But the appearance question highlights the importance of finan-
cial disclosure statements. Representative Graves’ financial disclo-
sure statements fully and accurately reflect his financial interests,
including his wife’s 0.18% interest in Golden Triangle and 0.125%
interest in Biofuels. Separately, Mr. Hurst fully complied with all
disclosure requirements for witnesses. The Standards Committee
learned that Mr. Hurst had a 0.5% interest in Golden Triangle and
a 0.33% in Biofuels.

Members are required to disclose assets on the principle that
conflicts of interest are best resolved by the political process. Time-
ly filing of accurate financial disclosure statements is fundamental
to the House ethics system. Any financial connection between Rep-
resentative Graves and Mr. Hurst appears tenuous, but in this
case, the public has the information to make such judgments.
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The process for inviting Mr. Hurst to testify—and the criteria
used to select him as a witness—followed normal procedure of the
Committee on Small Business.

Representative Graves was appointed the ranking member of the
Committee on Small Business at the beginning of the 111th Con-
gress. The Committee on Small Business’s majority staff notified
the minority staff, approximately one week before the hearing, that
the committee would hold a hearing on March 4, 2009.

The hearing involved no legislation that would ultimately come
to the House floor, and was held solely as a fact-gathering hearing
about the impact of the current economic crisis on the renewable
fuels industry. The minority staff established reasonable and objec-
tive criteria for choosing a potential witness, that he or she should
be: (1) from Representative Graves’ congressional district; (2) famil-
iar with the renewable fuels industry; and (3) not employed by a
company in which Representative Graves or his wife was invested.

The decision regarding inviting witnesses was largely staff-driv-
en. During the minority staffs deliberations, Paul Sass, Represent-
ative Graves’ then-deputy chief of staff, sent an email to Represent-
ative Graves seeking input as to possible witnesses, and suggested
Brooks Hurst among several possibilities. Representative Graves
approved of Mr. Hurst as a possible witness. Mr. Hurst met each
of the requirements for a witness. Although he held investments in
the two cooperatives in which Representative Graves’ wife was in-
vested, he was not employed by either company.

After further deliberations, the staff selected Mr. Hurst to testify
at the hearing, and Mr. Hurst was one of five witnesses. The other
four witnesses were selected by the majority on the Committee on
Small Business. The Missouri Soybean Association prepared Mr.
Hurst’s written testimony and provided him with talking points for
his oral testimony.

The Graves investigation is one of the first matters to be referred
by OCE and resolved by the Standards Committee. The Standards
Committee regrets that it finds deficiencies in OCE’s handling of
this case, including procedural problems that are outlined in detail
in this report.

OCE’s assertion that “there is substantial reason to believe that
an appearance of conflict of interest was created” by Representative
Graves was not supported by the facts in this case or the law.

The Standards Committee reviewed Representative Graves’ con-
duct under the House rules and standards identified by OCE and
other House rules and standards of conduct. OCE reviewed Rep-
resentative Graves’ conduct pursuant to House Rule 3, clause 1,
House Rule 23, clause 2, and what it identified as “House prece-
dent regarding conflict of interest.”

Based on the facts presented in OCE’s report and findings, as
well as the facts gathered by the Standards Committee’s inde-
pendent investigation, the Standards Committee concluded that
none of the House rules or standards of conduct identified by OCE
applied to Representative Graves’ conduct.

The Standards Committee determined that Representative
Graves’ conduct should more appropriately be analyzed under
House Rule 23, clause 3, and Section 5 of the Code of Ethics for
Government Service. Under those provisions, the Standards Com-
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mittee concluded that Representative Graves’ involvement with the
witness selection process for the March 4 hearing did not violate
any applicable House rule or standard of conduct. The Standards
Committee also concluded that Mr. Hurst met all of the reasonable
and objective requirements the Committee on Small Business mi-
nority staff established for a witness.

Moreover, given Mr. Hurst’s qualifications, the Standards Com-
mittee further concluded that even if Representative Graves had
greater involvement in the selection process than he did have, he
still would not have violated any applicable House rule or standard
of conduct.






OVERVIEW

This Report addresses the findings and conclusions of the Stand-
ards Committee with regard to the conduct of Representative
Graves and OCE’s review in this matter.

Part I briefly summarizes the Standards Committee’s findings
and conclusions in this matter.

Part II (summarized in Subpart A) contains the Standards Com-
mittee’s factual findings, including a discussion of the Committee
on Small Business’s jurisdiction (Subpart B), the process by which
Mr. Hurst was selected as a witness for the Committee on Small
Business hearing (Subparts C, D, and E), the financial interest pu-
tatively shared by Mr. Hurst and Representative Graves (Subpart
F), and the substance and results of Mr. Hurst’s testimony before
the Committee on Small Business (Subparts G and H).

Part III contains the Standards Committee’s statement of juris-
diction in this matter.

Part IV contains the Standards Committee’s legal analysis with
regard to Representative Graves’ conduct. The Standards Com-
mittee analyzed Representative Graves’ conduct under the House
rules and standards identified by OCE (Subpart A) and under addi-
tional House rules and standards identified by the Standards Com-
mittee (Subpart B).

Part V contains the Standards Committee’s conclusions and rec-
ommendation with respect to the conduct of Representative Graves.

Part VI (summarized in Subpart A) addresses OCE’s review, as
well as the Standards Committee’s investigation in this matter.
Part VI summarizes pertinent sections of OCE’s authorizing resolu-
tion and rules (Subpart B), and discusses the procedural history of
OCE’s review (Subpart C) and the nature of OCE’s Report and
Findings (Subpart D). In addition, Part VI summarizes both the
Standards Committee’s investigation in this matter (Subpart E.1)
and a response to OCE’s Report and Findings that Representative
Graves submitted to the Standards Committee (Subpart E.2). Fi-
nally, Part VI provides the Standards Committee’s findings with
regard to certain regrettable deficiencies in OCE’s review (Subpart

Part VII of this Report contains the Standards Committee’s
statement under House Rule 13, clause 3(c).

(IX)
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I. INTRODUCTION

Following a unanimous vote, the Committee on Standards of Of-
ficial Conduct (Standards Committee) submits this Report pursu-
ant to House Rule 11, clause 3(a)(2), which authorizes the Stand-
ards Committee to investigate any alleged violation by a Member,
officer, or employee of the House of Representatives, of the Code of
Official Conduct or of any law, rule, regulation, or other standard
of conduct applicable to the conduct of such Member, officer, or em-
ployee; and pursuant to House Rule 11, clause 3(b)(8)(A), which au-
thorizes the Standards Committee to report on matters referred to
the Standards Committee by the Office of Congressional Ethics
(OCE).

On August 6, 2009, OCE forwarded to the Standards Committee
a report and findings (Report and Findings) recommending further
review of allegations involving Representative Sam Graves. OCE’s
Report and Findings asserted that “there is substantial reason to
believe that an appearance of conflict of interest was created” when
Representative Graves invited a friend, Brooks Hurst, who held in-
vestments in the same renewable fuel cooperatives as Representa-
tive Graves’ wife, to testify before a hearing of the House of Rep-
resentatives Committee on Small Business (Small Business Com-
mittee) on issues facing the renewable fuels industry. OCE’s Report
and Findings did not assert that Representative Graves violated
any current rule or standard of conduct.

No relevant House Rule or other standard of conduct prohibits
creation of an appearance of conflict of interest when selecting wit-
nesses for a committee hearing. Thus, OCE did not find that Rep-
resentative Graves violated any current House Rule or other stand-
ard of conduct.

The Standards Committee’s independent investigation also failed
to conclude that Representative Graves violated any current House
Rule or other standard of conduct. For this reason, the Standards
Committee decided and reports that no further action should be
taken with regard to OCE’s review of Representative Graves’ al-
leged conduct, and the Standards Committee considers the matter
closed and no further inquiry is warranted.

The Standards Committee’s findings and conclusions are set
forth in this Report.

II. FACTUAL FINDINGS

A. Summary of Factual Findings

Representative Graves was appointed the Ranking Member of
the Small Business Committee at the beginning of the 111th Con-
gress. Approximately one week in advance, the Small Business
Committee’s majority staff notified the minority staff that the com-
mittee would hold a hearing on March 4, 2009, regarding the re-
newable fuels industry, and that the minority staff would be per-
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mitted to invite one witness to testify at the hearing.! The hearing
involved no legislation that would ultimately come to the House
floor for Representative Graves and other Members upon which to
vote, and was held solely as a fact-gathering hearing about the im-
pact of the current economic crisis on the renewable fuels indus-
try.2 Prior to selecting a witness for the hearing, the minority staff
established criteria for a potential witness.3 The criteria that the
staff established sought a witness who was: from Representative
Graves’ congressional district; familiar with the renewable fuels in-
dustry; and not employed by a company in which Representative
Graves or his wife had invested financially.*

As was the normal procedure for the Small Business Committee,
Representative Graves had limited involvement in selecting a wit-
ness for the hearing.? The final decision as to which individual was
invited was left up to and actually was made by the minority staff.6
However, during the staff’s deliberations, Paul Sass, Representa-
tive Graves’ then-Deputy Chief of Staff, sent an email to Rep-
resentative Graves seeking his input as to possible witnesses once
the field had been narrowed by the minority staff to a few can-
didates by staff.” In his email, Mr. Sass suggested several possible
witnesses to Representative Graves, including Brooks Hurst. Mr.
Hurst met each of the previously identified requirements for a wit-
ness.® Although Mr. Hurst had investments in two renewable en-
ergy cooperatives in which Representative Graves’ wife was in-
vested, he was not employed by either company.

After their deliberations, the staff selected Mr. Hurst to testify
at the hearing.® Mr. Hurst testified on behalf of the Missouri Soy-
bean Association (MSA) and was one of five witnesses at the March
4, 2009, hearing.1®© The MSA prepared Mr. Hurst’s written testi-
mony and provided him with talking points for his oral testimony.
Mr. Hurst’s written and oral testimony advocated on behalf of the
members of the MSA generally, and not for any specific business.1?

1COS 00065. The documents designated with “COS” numbers constitute the documents col-
lected by the Standards Committee in the course of its investigation. Pertinent portions of the
documents collected by the Standards Committee can be found at Appendix A. The Standards
Committee notes that certain personal information, such as personal email addresses, direct-dial
phone numbers, individual’s signatures, and personal cell phone numbers have been redacted
from the documents collected by the Standards Committee. The Standards Committee has re-
dacted this information based on privacy considerations, and because the information is irrele-
vant to any question at issue in this Report.

2]

3COS 00065; COS 00067, COS 00069; COS 00071; COS 00073; COS 00082; COS 00084;
Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, {4, 11; Interview of Paul
Sass by Standards Committee staff, September 16, 2009. Pertinent portions of the OCE’s memo-
rand(zii of interview can be found at Appendix D.

41d.

5Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009, 3, 4; Memorandum
of Interview of Paul Sass by OCE staff, June 16, 2009, {57.

6 Interview of Paul Sass by Standards Committee staff, September 16, 2009; Memorandum of
Interview of Thomas Brown by OCE staff, June 16, 2009, {12; Memorandum of Interview of
Paul Sass by OCE staff, June 16, 2009, 16.

7COS 00072

8COS 00065; COS 00067, COS 00069; COS 00071; COS 00073; COS 00082; COS 00084;
Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, {4, 11; Interview of Paul
Sass by Standards Committee staff, September 16, 2009; Interview of Brooks Hurst by Stand-
ards Committee staff, September 18, 2009; Memorandum of Interview of Rep. Graves by OCE
staff, June 16, 2009, {13; Memorandum of Interview of Brooks Hurst by OCE staff, July 13,
2009, 19.

9 Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009, {5; Interview of
Paul Sass by Standards Committee staff, September 16, 2009.

10COS 00123. The other four witnesses were selected by the majority staff and testified on
behalf of the majority.

11COS 00192-COS 195.
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The purpose of the March 4, 2009, hearing was informational in
nature, and was not directed at the passage of any specific legisla-
tion. Neither the Standards Committee nor OCE identified any evi-
dence that the March 4, 2009, hearing resulted in specific action
benefitting Representative Graves, Mrs. Graves, Mr. Hurst, or any
other person or entity.

B. The Jurisdiction of the Small Business Committee

The Small Business Committee’s legislative jurisdiction includes:
(1) Assistance to and protection of small business, including
financial aid, regulatory flexibility, and paperwork reduction;
and
(2) Participation of small-business enterprises in Federal
procurement and Government contracts.12
Through its referrals of legislation to the Small Business Com-
mittee, the Office of the Parliamentarian has interpreted the Small
Business Committee’s jurisdiction to include the Small Business
Act, 15 U.S.C. §§631-57f; the Small Business Investment Act, 15
U.S.C. §§661-97g; Pub. L. No. 94-305 (the statute that created the
Office of Chief Counsel for Advocacy at the United States Small
Business Administration); the Regulatory Flexibility Act, 5 U.S.C.
601-12; and the Paperwork Reduction Act, 44 U.S.C. §§ 3501-49.13
The Small Business Committee, as a standing House committee,
has general oversight responsibility to determine whether the laws
and programs within its jurisdiction “are being implemented and
carried out in accordance with the intent of Congress and whether
they should be continued, curtailed, or eliminated[.]” 14 In addition,
the Small Business Committee has a special oversight function to
“study and investigate on a continuing basis the problems of all
types of small business.” 15

C. Notification of the March 4, 2009, Small Business Committee
Hearing

Representative Graves became a Member of the Small Business
Committee at the beginning of the 107th Congress. At the begin-
ning of the 111th Congress, he was named Ranking Member of the
Small Business Committee. On February 24, 2009, the Small Busi-
ness Committee’s majority staff informally notified the committee’s
minority staff that the full committee would hold a hearing regard-
ing alternative fuels on March 4, 2009.16 On February 25, 2009,
the Small Business Committee officially announced that the title of
the March 4, 2009, hearing would be “The State of the Renewable
Fuels Industry in the Current Economy.” 17

The Small Business Committee’s rules state:

Whenever any hearing is conducted by the committee or
any subcommittee upon any measure or matter, the minor-
ity party members on the committee shall be entitled,
upon request to the Chairwoman by a majority of those

12House Rule X, clause 1(p).
13COS 00151-COS 00156.
14 House Rule X, clause 2(b).
15 House Rule X, clause 3(1).
16 COS 00065.

17COS 00019.
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minority members, to call a witness or witnesses selected
by the minority to testify with respect to that measure or
matter. The minority shall be entitled to a ratio of one-
third of the witnesses testifying.18

Upon receiving the February 24, 2009, hearing notification, a
member of the minority staff of the Small Business Committee sent
an email to Mr. Sass. That email contained the following text:
“Chances that we’ll find someone and be able to get them here by
next week is slim, but thought I'd ask. The majority needs to do
a better job on letting us know what the schedule is.” 19

D. Criteria for Selecting a Witness for the March 4, 2009, Small
Business Committee Hearing

After receiving the February 24, 2009, notification, Representa-
tive Graves’ staff and the minority staff for the Small Business
Committee exchanged emails regarding possible witnesses to invite
to testify at the hearing. On February 24, 2009, a member of the
minority staff on the Small Business Committee sent an email at
1:47 p.m. to Mr. Sass. That email contained the following text:

The majority just let us know (about 15 minutes ago)
that next week there will be a hearing on renewable fuels.
I know nothing other than that. I have made the calls to
the majority to find out. Don’t know what the angle is, but
is there anybody back in the district who has come to the
office to talk alternative fuels that might be a good wit-
ness? 20

Both in discussions and in emails, the staff developed a series of
criteria for potential witnesses. One such criterion was that the
witness should have knowledge of the issues facing the renewable
energy industry. On February 24, 2009, Mr. Sass sent an email at
1:53 p.m. to several staff members. That email contained the fol-
lowing text: “Please see the email below and let me know if you
have any suggestions on who can testify next week on renewable
energy.”2! The next day, a staff member sent an email at 10:50
a.m. in response to Mr. Sass’ inquiries. That email contained the
following text: “Also might be good to get an actual grain farmer
to come in if it fits.” 22

Another staff criterion for a potential witness was that the wit-
ness should be from the congressional district represented by Rep-
resentative Graves.22 A member of the minority staff on the Small
Business Committee sent an email on February 24, 2009, at 1:56
p.m. to Mr. Sass. That email contained the following text: “I don’t
want to pass this along to you but with no notice at all, it makes
it tough for me to go through channels here in DC to find someone

18 Small Business Committee Rules and Procedures, Rule 6(B).

19COS 00065. Pursuant to the Small Business Committee’s rules, the majority staff on the
Small Business Committee is required to announce hearing topics at least one week in advance.
Small Business Committee Rules and Procedures, Rule 4. Mr. Sass told the Standards Com-
mittee that on some occasions the majority staff notified the minority staff as much as two
weeks in advance of a hearing. Interview of Paul Sass by Standards Committee staff, September
16, 2009.

20 COS 00065.

21COS 00071.

22COS 00084.

23 Representative Graves represents the Sixth Congressional District of Missouri.
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from MO-6.”24 Mr. Sass sent an email to two members of the mi-
nority staff on the Small Business Committee on February 24,
2009, at 4:05 p.m. That email contained the following text: “We
should not have any problem finding a person from the 6th to tes-
tify at2 5‘chis hearing, We have extensive Ag contacts in the dis-
trict.”

According to OCE’s interview memorandum, Mr. Sass told OCE
that “[hlis boss was new to the Ranking Member position and
wanted the witness to come from the 6th district and to be com-
petent.” The interview memorandum further states that Mr. Sass
“started looking for witnesses from the district and then branched
out from there to other parts of the state.” 26

Mr. Sass told the Standards Committee that the process for se-
lecting a witness for Small Business Committee hearings had
evolved over time.2? He stated that the staff usually started their
search for a witness by looking for witnesses within the Sixth Dis-
trict of Missouri.2® He further stated that, depending on the topic,
the staff sometimes looked for witnesses from the districts of other
minority Members on the Small Business Committee.2® He ex-
plained that because the March 4, 2009, hearing dealt with agri-
culture and renewable fuels, he believed that the staff would have
no difficulty finding a witness from the Sixth District of Missouri.3°

A third staff criterion for a potential witness was that the wit-
ness should not be an officer or employee of a renewable energy
company in which Representative Graves had a direct financial in-
terest.31 Representative Graves’ Communications Director sent an
email to Mr. Sass on February 24, 2009, at 2:56 p.m. That email
contained the following text: “Lets [sic] make sure that we do not
get a renewable company that [Representative Graves] or his wife
is invested in.”32 Mr. Sass told OCE that, “he did not want a wit-
ness from any companies that Representative Graves was invested
in—someone with their name on a business card.”33 Mr. Sass ex-
plained to the Standards Committee that the staff was concerned
with selecting a witness, such as a president or CEO, who was ac-
tually employed by a company in which Representative Graves or
his wife was invested.3* Mr. Sass also told the Standards Com-
mittee that the staff usually looked for a witness that was involved
with an association of some kind, because the association would
usually pay for the trip to Washington, D.C.35

E. Selection of Mr. Hurst for the March 4, 2009, Small Business
Committee Hearing

1. The Staff Considered Several Potential Witnesses

The Small Business Committee staff and Representative Graves’
personal staff considered a number of potential witnesses based on

24 COS 00082.

25COS 00073.

26 Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, ] 4.
;;}gterview of Paul Sass by Standards Committee staff, September 16, 2009.

29]1d.

30]d.

31COS 00069 and COS 00073.

32COS 00067.

33 Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, { 11.
iz Ifi)terview of Paul Sass by Standards Committee staff, September 16, 2009.
35]d.
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the criteria they developed. On February 25, 2009, at 10:50 a.m.,
a member of Representative Graves’ personal staff sent an email
to Mr. Sass, suggesting possible witnesses. That email contained
the following text: “Anyone at Golden Triangle in Craig. Bill Becker
at Lifeline would be good.” 36 The staff also considered Steve Flick,
President of the Board of Show Me Energy, a biomass cooperative
located in Centerview, Missouri.3?” One member of the staff sent an
email to Mr. Sass on February 24, 2009, at 4:36 p.m., stating:
“Only folks that come to mind are the heads of the soybean and
ethanol groups . . . Dale Ludwig, etc.”38 Another member of the
staff wrote an email to Mr. Sass on February 25, 2009, at 10:04
a.m., noting that members of the Missouri Corn Growers Associa-
tion would be in Washington, D.C., during the week of the hear-
ing.39

The staff excluded certain of the potential witnesses for failure
to meet one or more of the criteria they had established. For exam-
ple, the staff dismissed one potential witness because he was not
from Representative Graves’ congressional district.40

2. The Staff Solicited Suggestions From Representative Graves

In addition to their own deliberations, the staff also asked Rep-
resentative Graves if he had suggestions as to possible witnesses;
however, the evidence indicates that, consistent with the standard
practice for the minority on the Small Business Committee, Rep-
resentative Graves had limited involvement in the selection of a
witness to testify at the March 4, 2009, hearing. On February 24,
2009, at 4:44 p.m., Mr. Sass sent an email to Representative
Graves. That email contained the following text:

The Small Business Committee is doing a hearing on re-
newable fuels next week. Do you have anybody off the top
of your head who we should invite? Last time we had a
hearing on the topic you invited Brooks and Charlie Hurst.
Any one you want me to call? Steve Flick? 4!

This message appears to be the first written communication to
Representative Graves regarding the hearing. Notably the staff so-
licited suggestions from Representative Graves after they devel-
oped their criteria for selecting a witness.

Representative Graves told OCE that “[h]e was not aware of the
process for finding witnesses for hearings, staff handles finding
witnesses.”42 The interview memorandum further states “Many
times, [Representative Graves] does not know who the witness will
be until the hearing.”43 Mr. Sass told OCE that “Representative

36 COS 00084.

37COS 00066.

38 COS 00071.

39 COS 00088.

40 See Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, {15. (“He threw
out the idea of inviting Steve Flick because he wasn’t from the 6th district. He did not believe
that he worked for any of the companies but he resided outside the district.”); see also COS
00069 (noting that Show Me Energy is “just south of the district”).

41COS 00072. Mr. Sass told the Standards Committee that sometimes, including in this case,
when he referred to Representative Graves as taking some action he meant Representative
Graves’ office took the action, and not necessarily Representative Graves personally. Interview
of Paul Sass by Standards Committee staff, September 16, 2009.

zi l\gzemorandum of Interview of Rep. Graves by OCE staff, June 15, 2009, {113.

Id., at 14.
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Graves doesn’t get involved in the weeds, everything is staff driven.
Decisions can be made better that way.” 44

One of the potential witnesses discussed by Representative
Graves and Mr. Sass was Mr. Hurst.45 Mr. Hurst is a farmer who
resides in Representative Graves’ congressional district46 and who
is a member of the Board of Directors of a majority-farmer-owned
biodiesel production facility located in Missouri.4?” Mr. Hurst is cur-
rently on the board of Paseo-Cargill.48 Mr. Hurst told the Stand-
ards Committee that he was previously involved in various agricul-
tural cooperatives, and that he had served on the boards of several
cooperatives.49

Mr. Hurst currently serves on the Board of the MSA and was
President of the MSA for three terms from 2000 through 2002.50
Mr. Hurst told the Standards Committee that while he was Presi-
dent of the MSA, he spoke several times a year to different groups
regarding renewable fuel issues and that he was interviewed on
various agriculture radio programs at least once a month.51 He fur-
ther stated that since 2002, he has spoken to various groups on re-
newable fuel issues approximately once every two years.52 Rep-
resentative Graves told OCE that Mr. Hurst “is the President of
the Missouri Soybean Association, he is involved with the corn
growers, and he testifies throughout the country on renewable
fuels.” 53

Mr. Hurst has previously testified at Congressional hearings on
issues related to renewable fuels. Mr. Hurst told OCE that:

[h]le had been invited to testify before the Committee on
Small Business on two previous occasions. He recalled
being invited for the first time by then-Representative Jim
Talent. He could recall that it was Representative Talent
because it was his first time testifying before Congress.54

Mr. Hurst told the Standards Committee that he recalled being in-
vited to testify at Congressional hearings on at least four occa-
sions.?5 Each time he was invited to testify on behalf of the MSA.56
In addition to being invited to testify before the Small Business
Committee twice by Representative Graves and once by former-

44 Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, 57.

45 Interview of Paul Sass by Standards Committee staff, September 16, 2009. The Standards
Committee notes that Representative Graves told OCE that in response to a request for a rec-
ommendation, he “threw out Brooks Hurst’s name for consideration.” Memorandum of Interview
of Rep. Graves by OCE staff, June 15, 2009, 6. However, Representative Graves’ recollection
is not supported by any other witness testimony, nor by the documentary record. See e.g., COS
00072; Interview of Paul Sass by Standards Committee staff, September 16, 2009.

i‘;ICdOS 00192-COS 195.

zg Interview of Brooks Hurst by Standards Committee staff, September 18, 2009.

ord.

51]d.

52]d.

53 Memorandum of Interview of Rep. Graves by OCE staff, June 16, 2009, ] 13.

54 Memorandum of Interview of Brooks Hurst by OCE staf, July 13, 2009, 9.

55 Interview of Brooks Hurst by Standards Committee staff, September 18, 2009. The Stand-
ards Committee was able to confirm independently that, in addition to his testimony during the
hearing at issue, Mr. Hurst testified at a hearing before the Small Business Committee on
March 15, 2000, entitled “Helping Agricultural Producers ‘Re-Grow’ Rural America: Providing
the Tools” and a February 23, 2004, hearing before the Small Business Subcommittee on Rural
Enterprises, Agriculture, and Technology, entitled “The Endangered Species Act’s Impact on
SmgliiBusinesses and Farmers, Field Hearing, St. Joseph, MO.”

56 1d.
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Representative Talent,5” Mr. Hurst said that he recalled being in-
vited to testify in front of the Committee on Ways and Means by
former-Representative Kenny Hulshof.58

Mr. Hurst told OCE “he was the first person that Representative
Graves thought of because he was the President of the MSA and
he had worked on biodiesel issues in the past and because the
hearing was scheduled with such [short] notice.” 59 Representative
Graves also told OCE that, among other reasons for selecting Mr.
Hurst, he “was the easiest witness to find for the hearing that was
held in March given the short time frame for locating witnesses
and he was one of the most knowledgeable persons available.” 60

3. Brooks Hurst Was Selected To Testify at the Hearing

Mr. Sass told the Standards Committee that the Small Business
Committee’s minority staff eventually identified two witnesses who
satisfied their initial requirements, one of whom was Mr. Hurst.61
The other potential witness was already scheduled to be in Wash-
ington, D.C. on the day of the hearing.62 Representative Graves
told OCE that he did not want the other witness to testify at the
hearing because he believed that the Small Business Committee
may have assisted the other witness’s company with grants.63
OCFE’s interview memorandum of Representative Graves states,
“[wlhen asked about the members of the corn growers being in
town at the time of the meeting, Representative Graves stated that
“4f he remembered correctly’ the Committee already had an ‘eth-
anol guy’ and they were looking for a ‘biodiesel guy’ to balance out
the witness list as much as possible.” 64

Representative Graves told OCE that he “was not sure who chose
Brooks Hurst to testify at the hearing; he believed that it might
have been Paul Sass.”65 Mr. Sass told OCE that he believed that
he suggested Mr. Hurst to Representative Graves.®6 Representative
Graves’ Chief of Staff and Mr. Sass told OCE that they believed
that Representative Graves did not choose Mr. Hurst to be a wit-
ness and that Representative Graves did not get involved in the
process of selecting witnesses for Small Business Committee hear-
ings.67 Mr. Sass told the Standards Committee that he made the
ultimate decision to invite Mr. Hurst.68

57 Representative Talent served as a Member of Congress from Missouri’s Second Congres-
sional District from 1993 to 2000.

58 Id. Representative Hulshof served as a Member of Congress from Missouri’s Ninth Congres-
sional District from 1997 to 2009.

59 Memorandum of Interview of Brooks Hurst by OCE staff, July 13, 2009, {5.

60 Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009, ] 2.

Z;}sterview of Paul Sass by Standards Committee staff, September 16, 2009.

63 Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009, {22.

64]1d., at 129.

651d., 5.

66 Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, {] 23, 29.

67 Memorandum of Interview of Thomas Brown by OCE staff, June 16, 2009, {12; Memo-
randum of Interview of Paul Sass by OCE staff, June 16, 2009, ] 16.

68 Interview of Paul Sass by Standards Committee staff, September 16, 2009. On February
25, 2009, Mr. Sass sent an email at 9:53 a.m. to two other staff members. That email contained
the following text: “Back in 2004 SG had a friend . . . who is a member of the MO Soybean
Assn testify on a similar topic and he wants to extend an invitation to him. I am calling him
today to gauge his interest.” COS 00089. Mr. Sass told the Standards Committee that his word
choice in this email could be misread. Interview of Paul Sass by Standards Committee staff,
September 16, 2009. Mr. Sass explained that often times, including in this case, when he re-
ferred to Representative Graves as wanting something, he meant Representative Graves’ per-
sonal office, as opposed to the Small Business Committee minority staff. Id.
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Mr. Sass told the Standards Committee that he placed telephone
calls and sent emails to Mr. Hurst to invite him to the hearing, but
Mr. Hurst did not immediately return his calls or reply to his
emails.®9 It appears that instead of replying to Mr. Sass, Mr. Hurst
called Representative Graves directly to confirm his availability.
On February 26, 2009, Mr. Sass sent an email at 5:09 p.m. to three
staff members. That email contained the following text: “Ok, I just
spoke with Sam and apparently Brooks Hurst is back on board. It
will get nailed down tomorrow. I got Sam to agree to allowing [the
other witness] to testify if Brooks doesn’t work out.” 70

F. Financial Interest Putatively Shared by Brooks Hurst and
Representative Graves

At the time of the hearing, Representative Graves’ wife had in-
vestments in two Missouri non-profit cooperative marketing asso-
ciations specializing in renewable fuels: Golden Triangle Energy
Cooperative (Golden Triangle) and Biofuels LLC (Biofuels).”t Mrs.
Graves’ investment in Golden Triangle represents a 0.18% interest
in the cooperative and is valued between $1,000 and $15,000.72
Mrs. Graves’ investment in Biofuels represents a 0.125% interest
and is valued between $15,000 and $50,000.73 Mrs. Graves’ invest-
ments in Golden Triangle and Biofuels were disclosed on Rep-
resentative Graves’ Financial Disclosure Statements.”* Mr. Hurst
also has investments in both Golden Triangle and Biofuels.”> Mr.
Hurst’s investment in Golden Triangle represents a 0.50% interest
in the cooperative.”® Mr. Hurst’s investment in Biofuels represents
an interest of less than 0.33%.77

Representative Graves told OCE that “[ilnvestments are not
something that he talks about with Brooks Hurst. He could not say
what Brooks Hurst was invested in; he goes in and out of invest-
ments so he wouldn’t know what he was invested in.” 78 Similarly,
Mr. Hurst told OCE that he was not aware of any of Representa-
tive Graves’ investments.”® Representative Graves’ staff also stated
that they did not know of any shared investments between Rep-
resentative Graves and Mr. Hurst. Mr. Sass told OCE that “[hle
does not have discussions of witnesses’ personal financial
records.” 80 Representative Graves’ staff was aware that Mr. Hurst
was a friend of Representative Graves. However, the staff did not
view that as problematic. OCE’s interview memorandum of Mr.
Sass states, “When asked if the Congressman’s friendship with
Brooks Hurst was an issue, he stated that it was not because
Brooks Hurst was a credible witness, he is involved with all the as-
sociations so it was not a concern.” 81

69 Interview of Paul Sass by Standards Committee staff, September 16, 2009.

70 COS 00092.

71COS 00061; COS 00063.

72COS 00061; Rep. Graves’ 2008 Financial Disclosure Statement.

73COS 00063; Rep. Graves’ 2008 Financial Disclosure Statement. Mrs. Graves is one of 400
investors in Biofuels. COS 00063.

74 Rep. Graves’ 2008 Financial Disclosure Statement.

75COS 00114; COS 00115.

76 1d.

77COS 00115.

78 Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009, q 39.

79 Memorandum of Interview of Brooks Hurst by OCE staff, July 13, 2009, {{ 14 and 18.

80 Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, q 11.

81]d., at if ] 45.
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OCE asserts that Representative Graves may have been aware
at one time of Mr. Hurst’s investments in Golden Triangle and
Biofuels several years prior to Mr. Hurst’s testimony at the hear-
ing. Media reports of a 2004 hearing of the Small Business Sub-
committee on Rural Enterprises, Agriculture, and Technology, at
which Mr. Hurst testified, referenced Mrs. Graves’ and Mr. Hurst’s
shared investments.82 One such article stated: “Graves told The
Kansas City Star . . . that his failure to disclose his connection to
Golden Triangle at the hearing was a mistake. ‘Looking back on it,
I probably should have,” the Tarkio Republican said.” 82 However,
Representative Graves told OCE that this quotation was incom-
plete and that his full statement was that he probably should have
disclosed his connection to Golden Triangle “if he had known what
his ([Brooks Hurst]’s) investments were.” 8¢ Even if Representative
Graves was aware at any time of Mr. Hurst’s investments, this
knowledge would not have been a violation of House Rules in ei-
ther 2004 or in the present case.

G. Brooks Hurst and the March 4, 2009, Small Business
Committee Hearing

Pursuant to House Rules, when a non-governmental witness is
selected to testify at a hearing, the witness must submit a written
copy of the statement that will be made part of the hearing record,
a curriculum vitae, and:

a disclosure of the amount and source (by agency and pro-
gram) of each Federal grant (or subgrant thereof) or con-
tract (or subcontract thereof) received during the current
fiscal year or either of the two previous fiscal years by the
witness or by an entity represented by the witness.85

Under House Rules, this is the only information that a committee
must receive regarding the background of a witness.8¢ Mr. Hurst
complied with these rules.87

Mr. Hurst was one of five witnesses at the March 4, 2009, Small
Business Committee hearing.®8 The other witnesses included a rep-
resentative of an ethanol plant, a representative of a biofuels plant
equipment manufacturer, a representative from the National Bio-
diesel Board, and a representative from the National Corn Growers
Association.89 Mr. Hurst represented the MSA at the hearing.90

82 See, e.g., “Biofuels, Flights Benefit Graves,” Paul Singer, Roll Call, November 7, 2007.

83 See “Family ties to ethanol plant draw questions for Rep. Sam Graves,” Steve Kraske, The
Kansas City Star, December 6, 2007.

84 Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009, {53.

85House Rule XI, clause 2(g)(4).

86 Id.

87COS 00013.

88 A member of Representative Graves’ personal staff coordinated Mr. Hurst’s travel to Wash-
ington, D.C. The electronic confirmation for Mr. Hurst’s travel to and from Washington, D.C.,
indicates that Mr. Hurst departed Kansas City for Washington, D.C. on March 3, 2009, at 9:00
a.m., and departed Washington, D.C., for Kansas City on March 4, 2009, at 6:35 p.m. COS
00099. The cost of the airplane ticket appears to be $165.20, and Mr. Hurst paid for his travel
to and from Washington, D.C. COS 00125.

89 COS 00183-00186; COS 00175-00182; COS 00187-00191; COS 00170-00174.

900n March 2, 2009, at 3:10 p.m., Mr. Hurst sent an email to a member of the minority staff
on the Small Business Committee replying to a prior email that inquired as to what Mr. Hurst
“would like [his] affiliation to be for the hearing.” Mr. Hurst’s email contained the following text:
“Go ahead and use my title as member of the board of directors of the Paseo-Cargill Biofuels
plant and Missouri Soybean Association.” COS 00123.
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The MSA both prepared Mr. Hurst’s written testimony and pro-
vided him with talking points for his oral testimony.®1 Mr. Hurst
told OCE, “He works with the Missouri Soybean Association. The
Missouri Soybean Association provided him with written testimony
and prepped him for the March hearing, as they have done on
other occasions when he testified on behalf of the association.” 92
Mr. Hurst told the Standards Committee that the MSA assisted to
varying degrees with the drafting of all of his Congressional testi-
mony.? Mr. Hurst further stated that the MSA provided more as-
sistance for the March 4, 2009, hearing than in the past because
the week leading up to Mr. Hurst’s testimony was in the middle
of the planting season for Mr. Hurst’s farm.%4

During his testimony, Mr. Hurst recommended an extension of
the Biodiesel Blender’s Credit program, inclusion of glycerin in the
Bio-based Fuel Blender’s Credit program, and implementation of
the Renewable Fuels Standard.?> Mr. Hurst’s written and oral tes-
timony made anecdotal references to specific renewable fuel
plants.?6 The testimony, however, advocated on behalf of the mem-
bers of the MSA generally, and not for either of the entities in
which Representative Graves’ wife owned an interest or any other
specific business.?” There was, moreover, significant overlap be-
tween the positions taken by Mr. Hurst and those taken by the
representative of the National Biodiesel Board, a witness who was
called to testify at the hearing by the Small Business Committee
majority.98

H. Actions Taken Following the Small Business Committee
Hearing

OCE’s Report and Findings do not contain evidence that the
March 4, 2009, Small Business Committee hearing resulted in ac-
tion benefitting anyone, including Representative Graves, Mrs.
Graves, or Mr. Hurst. The Standards Committee has also uncov-
ered no direct evidence that the hearing resulted in action benefit-
ting Representative Graves, Mrs. Graves, Mr. Hurst, or any other
person or entity.

Neither Mr. Hurst nor Mr. Sass was aware of any action on any
of the issues discussed in his testimony.?® The Staff Director for
the majority on the Small Business Committee also was not aware
of any action on any of the issues discussed in Mr. Hurst’s testi-
mony.100

As noted previously, the Small Business Committee has limited
legislative jurisdiction. Representative Graves told OCE that the
Small Business Committee:

91COS 00103; COS 00116; COS 00117.

92 Memorandum of Interview of Brooks Hurst by OCE staff, July 13, 2009, ] 10; see also COS
00103 (email from the MSA sending Mr. Hurst’s written testimony to Mr. Hurst with a copy
to Representative Graves’ Staff Assistant/Assistant Scheduler).

gi}gterview of Brooks Hurst by Standards Committee staff, September 18, 2009.

95 COS 00192-00195.
QGId

97]d.

98 See COS 00192-00195; COS 00187—-00191.

9 Interview of Paul Sass by Standards Committee staff, September 16, 2009; Interview of
Brooks Hurst by Standards Committee staff, September 18, 2009.

100 Interview of Michael Day by Standards Committee staff, September 25, 2009.
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is an oversight committee; it does not do legislation except
the authorization of the Small Business Association. The
hearings are “feel good hearings.” . . . The committee can
look at venture capital, healthcare, animal pharma-
ceuticals, anything. The committee doesn’t have a real
agenda other than the Small Business Association so they
look at all types of industries.101

Mr. Sass told OCE that the Small Business Committee “has lim-
ited jurisdiction so they can talk about anything at hearings. The
‘take-away’ is to try and get press. Other than getting press on an
issue, the Committee can’t really do anything.” 102

According to OCE’s interview memorandum of Representative
Graves: “[w]hen asked if he talked to Brooks Hurst about the hear-
ing, Representative Graves stated that he had not, ‘other than this
issue and how ridiculous it is.’” 103 OCE’s interview memorandum
of Representative Graves further states:

When asked why it is a ridiculous issue, Representative
Graves stated that it was simply a lot of money and time
that was being used to look into the matter and there was
not anything there; he thought the OCE “must not have
anything better to do.” 104

II1. JURISDICTION OF THE STANDARDS COMMITTEE

The Standards Committee has jurisdiction over the matters ad-
dressed in this Report pursuant to House Rule 11, clause 3(a)(2),
which authorizes the Standards Committee to investigate any al-
leged violation by a Member, officer, or employee of the House of
Representatives, of the Code of Official Conduct or of any law, rule,
regulation, or other standard of conduct applicable to the conduct
of such Member, officer, or employee.

The Standards Committee conducted its investigation in this
matter pursuant to Standards Committee Rule 18(a), which au-
thorizes the Committee to consider any information in its posses-
sion indicating that a Member, officer, or employee may have com-
mitted a violation of the Code of Official Conduct or any law, rule,
regulation, or other standard of conduct applicable to the conduct
of such Member, officer, or employee in the performance of the du-
ties or the discharge of the responsibilities of such individual.
Standards Committee Rule 18(a) further authorizes the Chair and
Ranking Minority Member to jointly gather additional information
concerning such an alleged violation by a Member, officer, or em-
ployee unless and until an investigative subcommittee has been es-
tablished.

The Standards Committee has authority to issue this Report pur-
suant to House Rule 11, clause 3(a)(2), under which the Standards
Committee shall report to the House its findings of fact and rec-
ommendations, if any, for the final disposition of any investigation
and action as the committee may consider appropriate under the
circumstances; and House Rule 11, clause 3(b)(8)(A), which author-
izes the Standards Committee to report on matters forwarded to

101 Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009, ] 62.
102 Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, {5.

103 Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009, §72.
1041d., at 7 73.
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the Standards Committee by the Office of Congressional Ethics
(OCE).

IV. LEGAL ANALYSIS

OCE reviewed Representative Graves’ conduct pursuant to House
Rule 3, clause 1; House Rule 23, clause 2; and what OCE identified
as “House precedent on conflicts of interest.” For this reason, the
Standards Committee also reviewed Representative Graves’ con-
duct pursuant to these rules and standards of conduct. Based on
the facts presented in OCE’s Report and Findings, as well as the
facts gathered by the Standards Committee’s independent inquiry,
the Standards Committee concluded that Representative Graves’
conduct did not implicate any of the rules or standards of conduct
identified by OCE. Thus, the Standards Committee further deter-
mined that OCE analyzed Representative Graves’ conduct pursu-
ant to the incorrect rules.

Instead, the Standards Committee determined that Representa-
tive Graves’ conduct should more properly have been analyzed
under House Rule 23, clause 3; and section 5 of the Code of Ethics
for Government Service (Code of Ethics). After reviewing Rep-
resentative Graves’ conduct pursuant to House Rule 23, clause 3,
and section 5 of the Code of Ethics, the Standards Committee con-
cluded that Representative Graves’ involvement with the witness
selection process for the March 4, 2009, Small Business Committee
hearing did not violate any applicable rule or standard of conduct.

A. Analysis Based on Rules Identified by OCE

1. Voting on Matters Affecting a Direct Personal Interest (House
Rule 3, Clause 1)

OCE analyzed Representative Graves’ conduct pursuant to House
Rule 3, clause 1;19 and House Rule 23, clause 2.196 The Standards
Committee determined that Representative Graves’ conduct did not
implicate these rules.

House Rule 3, clause 1 provides:

Every Member . . . shall vote on each question put, un-
less having a direct personal or pecuniary interest in the
event of such question.107

House Rule 23, clause 2 provides:

A Member . . . shall adhere to the spirit and the letter
of the Rules of the House. . . .108

OCE initially alleged that Representative Graves’ conduct may
have implicated House Rule 3, clause 1, and House Rule 23, clause
2, because his involvement in selecting Mr. Hurst to appear before

105 House Rule III, clause 1.

106 House Rule XXIII, clause 2.

107House Rule III, clause 1. The Standards Committee notes that OCE’s references to House
Rule 3 are only found in OCE’s Findings, and not OCE’s Report. Further, OCE’s notifications
to the Standards Committee and Representative Graves also did not mention that OCE was
analyzing Representative Graves’ conduct under House Rule 3. Because OCE did not provide
Representative Graves with a copy of its Findings, Representative Graves was not made aware
that his conduct was being analyzed under House Rule 3 until the Standards Committee for-
warded a copy of OCE’s Findings to Representative Graves on September 16, 2009.

108 House Rule XXIII, clause 2.
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the Small Business Committee may have violated “the spirit of
House Rule 3.”199 However, OCE ultimately concluded:

any disqualifying interest that Representative Graves had
in this matter would likely have affected Representative
Graves only as a member of a class; therefore, there is not
substantial reason to believe that Representative Graves’

invitation to [Mr. Hurst] violated the spirit of House Rule
3.110

The Standards Committee agrees with OCE’s conclusion that
Representative Graves did not violate the letter or spirit of House
Rule 3. However, the Standards Committee feels compelled to note
that the underlying premise of OCE’s analysis was flawed because
the Standards Committee finds that Representative Graves’ con-
duct did not implicate House Rule 3.

House Rule 3 applies in one situation only—when a Member is
voting on the House floor. 111 Representative Graves was not vot-
ing, to the contrary, the March 4, 2009, hearing involved no legisla-
tion that would ultimately come to the House floor for Representa-
tive Graves and other Members upon which to vote. Therefore,
House Rule 3 was inapplicable to Representative Graves’ conduct.
Moreover, because House Rule 3 was inapplicable to Representa-
tives Graves’ conduct, the “spirit” of House Rule 3 was equally in-
applicable. For these reasons, OCE’s analysis was flawed because
OCE analyzed Representative Graves’ activities with respect to
witness selection under the rule applicable to voting.

2. House “Precedent” on Conflict of Interest

OCE alleged Representative Graves’ conduct may have violated
what OCE identified as House “precedent” on conflict of interest.112
OCE ultimately concluded:

the Board finds there is substantial reason to believe that
the guidance in the House Ethics Manual—advising Mem-
bers to employ “added circumspection” when participating
in actions that may affect their personal financial interest
and to guard against taking any action that would give the
appearance of any impropriety or conflict of interest—
would compel Representative Graves to disclose the finan-
cial interests he shared with [Mr. Hurst] at the time of the
Committee hearing or refrain from extending [Mr. Hurst]
an invitation to appear. . . .

[TThere is substantial reason to believe that Representa-
tive Graves’ invitation to [Mr. Hurst] created an appear-
ance of a conflict of interest[.] 113

Notably, OCE did not cite any House Rule or other standard of
conduct in reaching this conclusion. The House Ethics Manual pro-
vides guidance to assist Members, officers, and staff in complying
with the Code of Official Conduct or any law, rule, regulation, or
other standard applicable to their conduct in the performance of

109 QCE Review No. 09-7000, Findings of Fact and Citations of Law (OCE Findings), ]82.
IIOId
111 House Ethics Manual, Committee on Standards of Official Conduct, 110th Congress, 2nd
Sess. (2008 ed.) (House Ethics Manual) at 237.
112 QCE Report. A copy of the report can be at Appendix E.
113 OCE Findings, {181, 82 (emphasis added).
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their duties or the discharge of their responsibilities.114 The House
Ethics Manual does not create independent duties outside of the
rules and other standards discussed therein. The Standards Com-
mittee is particularly concerned that OCE’s analysis in this matter
may create confusion regarding Standards Committee precedent
with respect to conflicts of interest.115

The pertinent section of the House Ethics Manual cited by OCE
states:

[Alctions that Members may normally take on particular
matters in connection with their official duties, such as
sponsoring legislation, advocating or participating in an
action by a House committee, or contacting an executive
branch agency . . . entail a degree of advocacy above and
beyond that involved in voting, and thus a Member’s deci-
sion on whether to take any such action on a matter that
may affect his or her personal financial interests requires
added circumspection.116

However, no relevant House Rule or other standard of conduct
prohibits creation of an appearance of a conflict of interest when se-
lecting witnesses for a committee hearing.11? In fact, the House
Ethics Manual recognizes that some actual conflicts of interests are
inevitable: “[slome conflicts of interest are inherent in the rep-
resentative system of government, and are not in themselves nec-
essarily improper or unethical.” 118 Instead, Members are required
to disclose assets based on the principle that conflicts of interest
are best resolved by the political process.11® “The objectives of fi-
nancial disclosure are to inform the public about the financial in-
terests of government officials in order to increase public confidence
in the integrity of government and to deter potential conflicts of in-
terest.” 120

“The House has required public financial disclosure by rule since
1968, and by statute since 1978.” 121 Public disclosure of assets, fi-
nancial interests, and investments is intended to regulate possible
conflicts of interest to “provide the information necessary to allow
Members’ constituencies to judge their official conduct in light of
possible financial conflicts with private holdings.” 122

Thus, the timely filing of complete and accurate Financial Disclo-
sure Statements is essential to the political process and is funda-
mental to the House ethics system.

114 House Ethics Manual, Preface; House Rule XI, clause 3(a).

115The Standards Committee notes that it has exclusive jurisdiction over the interpretation,
administration, and enforcement of the Code of Official Conduct. See House Rule 1(q); Standards
Committee Rule 17A(a).

116 House Ethics Manual at 237.

117Under the facts in this matter, the Standards Committee determined that Representative
Graves’ conduct did not create a conflict of interest. In addition, even assuming arguendo that
there was a rule prohibiting creating the appearance of a conflict of interest, Representative
Graves’ conduct would not have created such an appearance.

118 House Ethics Manual at 250 (quoting House Bipartisan Task Force on Ethics, Report on
H.R. 3360, 101st Cong., 1st Sess. 22 (Comm. Print, Comm. On Rules 1989), reprinted in 135
Cong. Rec. H9253, H9259 (daily ed. Nov. 21, 1989)).

119 House Ethics Manual at 251 (“Review of a Member’s financial conduct occurs in the context
of the political process”).

1201d. (quoting House Comm’n on Admin. Review, Financial Ethics, H. Doc. 95-73, 95th Cong.
1st Sess., at 9 (1977) (hereinafter “Financial Ethics”) (“[plotential conflicts of interest are best
deterred through disclosure and the discipline of the electoral process.”)

1;;%0143@ Ethics Manual at 251.

122]d.
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“No federal statute, regulation or rule of the House absolutely
prohibits a Member or House employee from holding assets that
might conflict with or influence the performance of official du-
ties.” 123 A conflict of interest becomes problematic when a Member
uses his position to enhance his personal financial interests or his
personal financial interests impair his judgment in conducting his
public duties. To prevent a Member’s personal interest from inter-
fering with his official duties, a member is required to make public
disclosure of assets, financial interests, and investments.124

“Public disclosure is intended to provide the information nec-
essary to allow Members’ constituencies to judge their official con-
duct in light of possible financial conflicts with private hold-
ings.” 125 In recommending broader public disclosure as the pre-
ferred method of regulating possible conflicts of interest in lieu of
other restrictions on investment income, the House Commission on
Administrative Review of the 95th Congress noted:

[Plotential conflicts of interest are best deterred through
disclosure and the discipline of the electoral process. Other
approaches are flawed both in terms of their reasonable-
ness and practicality, and threaten to impair, rather than
to protect, the relationship between the representative and
the represented.126

As noted in the House Ethics Manual:

A Member may often have a community of interests with
the Member’s constituency, and may arguably have been
elected because of and to serve these common interests,
and thus would be ineffective in representing the real in-
terests of the constituents if the Member was disqualified
from voting on issues touching those matters of mutual
concern.127

Here, there is no evidence that Representative Graves failed to
comply with any disclosure requirement applicable to him at the
time of the hearing. In fact, Representative Graves’ Financial Dis-
closure Statements fully and accurately reflects his financial inter-
ests, including his wife’s 0.18% interest in Golden Triangle and
0.125% interest in Biofuels.128 The evidence further shows that Mr.
Hurst fully complied with all disclosure requirements for witnesses
appearing at House committee hearings.?29 Moreover, the evidence
shows that the House disclosure rules were effective, because this
issue was immediately covered by the press.130

The Standards Committee concludes that Representative Graves’
involvement with the witness selection process for the March 4,
2009, Small Business Committee hearing did not create a conflict
of interest for the following reasons:

123 House Ethics Manual at 248.

12)4 House Rule XXVI; Title I of the Ethics in Government Act of 1978 (5 U.S.C. App. 1101-
111).
125 House Ethics Manual at 251.

126 Id. (quoting Financial Ethics at 9).

127 House Ethics Manual at 250.

128 Rep. Graves’ 2008 Financial Disclosure Statement.

129 COS 00013. The Standards Committee notes that OCE was made aware of Mr. Hurst’s full
compliance, but omitted that fact from its Report and Findings.

130“Graves’ Friend Gets a Soapbox,” Paul Singer, Roll Call, March 9, 2009; see generally
“Family ties to ethanol plant draw questions for Rep. Sam Graves,” Steve Kraske, The Kansas
City Star, December 6, 2007.
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First, neither Representative Graves nor Mrs. Graves could de-
rive a financial benefit from Mr. Hurst’s testimony.131 Mr. Hurst
was invited to testify before the Small Business Committee at a
hearing that was held solely as a fact-gathering hearing about the
impact of the current economic crisis on the renewable fuels indus-
try.132 The Small Business Committee’s jurisdiction does not ex-
tend to any legislative function over the renewable fuels indus-
try.133 Also, Mr. Hurst did not use his testimony as an opportunity
to request any particular action from the Small Business Com-
mittee.134

Second, there is no indication Representative Graves actually re-
ceived a financial benefit from Mr. Hurst’s testimony. During his
testimony, Mr. Hurst recommended an extension of the Biodiesel
Blender’s Credit program, inclusion of glycerin in the Biobased
Fuel Blender’s Credit program, and implementation of the Renew-
able Fuels Standard.135 Mr. Hurst’s recommendations applied gen-
erally to the biofuels industry as a whole and not to any particular
company.13é Neither the facts contained in OCE’s Report and Find-
ings nor the Committee’s independent investigation revealed that
the Small Business Committee took any action in relation to Mr.
Hurst’s recommendations. As stated previously, the Small Business
Committee did not have the ability to take any action on Mr.
Hurst’s recommendation because such action was outside of the
Small Business Committee’s jurisdiction.137

Third, assuming arguendo that Representative Graves or his wife
benefited financially from Mr. Hurst’s testimony, Mr. Hurst met all
of the reasonable and objective requirements the staff established
for a witness, for the March 4, 2009, Small Business Committee
hearing.138 Moreover, Representative Graves’ putative interest was
not an interest unique to him but was instead an interest that he
held as part of a large class of investors. Mr. Hurst’s testimony ad-
dressed issues of concern to the members of the MSA generally,
and not to any particular entity.139 In fact, the testimony presented
by Mr. Hurst significantly overlapped with the positions taken by
the representative of the National Biodiesel Board, another witness
who spoke at the hearing.140 Thus, even if Representative Graves
or his wife had derived a financial benefit from Mr. Hurst’s testi-
mony, such benefit would only have been as a member of a class
of investors in renewable fuel companies. Moreover, Mrs. Graves’
investments in both companies in which Mr. Hurst held stock were

131 See generally House Rule X, clause 1(p); see also Memorandum of Interview of Rep. Graves
by OCE staff, June 15, 2009, {62; Memorandum of Interview of Paul Sass by OCE staff, June
16, 2009, 15; Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009, {72,

73.

132COS 00019; COS 00065; see also, Memorandum of Interview of Rep. Graves by OCE staff,
June 15, 2009, {62; Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, {5;
Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009, in ] 72, 73.

133 House Rule X, clauses 1(p), 2(b); and 3(1).

134 COS 00192-COS 195.

1351d.

136 [

137]d.; House Rule X, clause 1(p).

138 COS 00065; COS 00067, COS 00069; COS 00071; COS 00073; COS 00082; COS 00084;
Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, (] 4, 11; Interview of Paul
Sass by Standards Committee staff, September 16, 2009; Interview of Brooks Hurst by Stand-
ards Committee staff, September 18, 2009; Memorandum of Interview of Rep. Graves by OCE
staff, a]]une 16, 2009, 13; Memorandum of Interview of Brooks Hurst by OCE staff, July 13,
2009, 99.

139COS 00192-COS 195.

140 See id.; COS 00187-00191.
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minimal. She owned a 0.18% interest in Golden Triangle and a
0.125% interest in Biofuels.14! As such, even if Mr. Hurst’s testi-
mony benefited only the two companies in which Mrs. Graves was
invested, Representative Graves’ or Mrs. Graves’ personal financial
interest in either investment would have been affected as members
of a class of investors and not as individuals.

For all the reasons stated herein, after reviewing the evidence
gathered by OCE and conducting its own independent investiga-
tion, the Standards Committee finds that Representative Graves
did not violate any law, rule, regulation, or other standard of con-
duct applicable to him in connection with the invitation of Mr.
Hurst to testify before the Small Business Committee.

B. Analysis Based on Relevant Rules and Statutes

Based on the facts presented by OCE’s Report and Findings as
well as the facts gathered by the Standards Committee’s inde-
pendent investigation, the Standards Committee determined that
Representative Graves’ conduct was more properly analyzed under
House Rule 23, clause 3,142 and section 5 of the Code of Ethics.143
However, the Standards Committee ultimately determined that
Representative Graves’ conduct did not violate House Rule 23,
clause 3, or section 5 of the Code of Ethics.

1. Improper Use of Official Position (House Rule 23, clause 3)
House Rule 23, clause 3, provides:

A Member . . . of the House may not receive compensa-
tion and may not permit compensation to accrue to the
beneficial interest of such individual from any source, the
receipt of which would occur by virtue of influence improp-
erly exerted from the position of such individual in Con-
gress.144

To establish a violation under House Rule 23, clause 3, in con-
nection with inviting a witness to testify before a committee hear-
ing, it must be shown that a Member improperly used his or her
official position by inviting the witness to appear before the com-
mittee and that the Member received a direct pecuniary benefit
that resulted from the witness’ testimony. After reviewing the evi-
dence collected by OCE and conducting its own independent inves-
tigation, the Standards Committee concluded that Representative
Graves did not improperly use his official position in connection
with Mr. Hurst’s invitation to testify before the Small Business
Committee.

After the minority staff of the Small Business Committee re-
ceived notification from the majority staff that a hearing entitled
“The State of Renewable Fuels Industry in the Current Economy”
was scheduled to be held on March 4, 2009, and before selecting
a witness, the minority staff established criteria for selecting poten-

141COS 00061; COS 00063. Mrs. Graves was one of 400 investors in Biofuels LLC. See COS
00063.

142 House Rule XXIII, clause 3.

143 Code of Ethics for Government Service, section 5. Pertinent portions of the Code of Ethics
for Government Service can be found at Appendix C.

144 House Rule XXIII, clause 3.
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tial witnesses.145 The criteria that the staff established for poten-
tial witnesses sought a witness who was: from Representative
Graves’ congressional district; familiar with the renewable fuels in-
dustry; and not employed by a company in which Representative
Graves was invested.146 Mr. Hurst, who Mr. Sass originally sug-
gested, met each of the requirements. Although Mr. Hurst held in-
vestments in two renewable energy cooperatives in which Mr.
Graves was invested, he was not an officer or employee of either
company. In addition, Representative Graves gave limited input as
to who the minority staff should select to testify before the Small
Business Committee. The final decision as to which individual was
invited was left up to, and actually made by, the minority staff.147
Thus, the Standards Committee concluded that because Mr. Hurst
met all of the reasonable and objective criteria to testify at the
hearing, Representative Graves’ involvement with selection of Mr.
Hurst was not improper.

Because the Standards Committee concluded that Representative
Graves’ involvement with the selection of the witness was not im-
permissible, the Standards Committee did not need to reach the
issue of whether Representative Graves received any benefit in con-
nection with Mr. Hurst’s testimony. However, the Standards Com-
mittee notes that neither OCE nor the Committee’s independent in-
vestigation identified any evidence that Representative Graves re-
ceived any benefit in connection with Mr. Hurst’s testimony.148
Thus, even if Representative Graves’ involvement with the selec-
tion of the witness had been improper, it would not have violated
House Rule 23, clause 3.149

2. Dispensing Personal Favors (Section 5 of the Code of Ethics for
Government Service)

Section 5 of the Code of Ethics, provides:

Any person in Government Service should: * * *

V. Never discriminate unfairly by the dispensing of spe-
cial favors or privileges to anyone, whether for remunera-
tion or not; and never accept for [one]self or [one’s] family,
favors or benefits under circumstances which might be
construed by reasonable persons as influencing the per-
formance of [one’s] governmental duties.150

To establish a violation under section 5 of the Code of Ethics in
connection with inviting a witness to testify before a committee
hearing requires a showing that a Member improperly used his or

145C0OS 00065; COS 00067, COS 00069; COS 00071; COS 00073; COS 00082; COS 00084;
Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, 1]4, 11; Interview of Paul
Sass by Standards Committee staff, September 16, 2009.

146 [d. The Standards Committee finds that the criteria developed by the Small Business Com-
mittee’s minority staff were reasonable and objective.

147 Interview of Paul Sass by Standards Committee staff, September 16, 2009; Memorandum
of Interview of Thomas Brown by OCE staff, June 16, 2009, {12; Memorandum of Interview
of Paul Sass by OCE staff, June 16, 2009, { 16. However, the Standards Committee notes that,
even if Representative Graves had greater involvement in the selection of Mr. Hurst to testify
at the hearing, this would not have been improper.

148 The Standards Committee notes that there is no evidence that anyone or any entity re-
ceived any financial benefit as a result of Mr. Hurst’s testimony before the Small Business Com-
mittee on March 4, 2009.

149 House Rule XXIII, clause 3.

150 Code of Ethics for Government Service, section 5.
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her official position by making that invitation.11 It is not nec-
essary for a Member to receive a benefit from a witness’s testimony
to violate section 5 of the Code of Ethics.152 After reviewing the
evidence collected by OCE and conducting its own independent in-
vestigation, the Standards Committee determined that Representa-
tive Graves did not improperly use his official position by inviting
Mr. Hurst to testify before the Small Business Committee.

As noted above, Mr. Hurst met all of the reasonable and objective
requirements the staff established for a witness for the March 4,
2009, Small Business Committee hearing.153 As was customary for
the minority on the Small Business Committee, Representative
Graves had limited involvement with the witness selection proc-
ess,154 and the ultimate decision to invite Mr. Hurst was made by
the minority staff, not Representative Graves.155 Thus, because Mr.
Hurst met all of the reasonable and objective requirements the
staff established for a witness for the March 4, 2009, Small Busi-
ness Committee hearing, Representative Graves’ involvement in
the witness selection process did not discriminate unfairly against
other potential witnesses by dispensing a special favor to Mr.
Hurst.

Accordingly, the Standards Committee concluded that Represent-
ative Graves’ involvement in the witness selection process was not
improper where Mr. Hurst, an individual who held investments in
two companies in which Representative Graves’ wife also held in-
vestments, was selected based on Mr. Hurst’s qualifications, as
measured by objective and reasonable witness selection criteria. As
a result, Representative Graves did not violate Section 5 of the
Code of Ethics.

V. CONCLUSIONS AND RECOMMENDATIONS

OCE reviewed Representative Graves’ conduct pursuant to House
Rule 3, clause 1; House Rule 23, clause 2; and what OCE identified
as “House precedent on conflicts of interest.” For this reason, the
Standards Committee also reviewed Representative Graves’ con-
duct pursuant to these rules and standards of conduct. Based on
the facts presented in OCE’s Report and Findings, as well as the
facts gathered by the Standards Committee’s independent inves-
tigation, the Standards Committee concluded that Representative
Graves’ conduct did not implicate any of the rules or standards of
conduct identified by OCE. Thus, the Standards Committee further
determined that OCE analyzed Representative Graves’ conduct
pursuant to the incorrect rules.

151 7.

15274

153COS 00065; COS 00067, COS 00069; COS 00071; COS 00073; COS 00082; COS 00084;
Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009, {4, 11; Interview of Paul
Sass by Standards Committee staff, September 16, 2009; Interview of Brooks Hurst by Stand-
ards Committee staff, September 18, 2009; Memorandum of Interview of Rep. Graves by OCE
staff, a]]une 16, 2009, {13; Memorandum of Interview of Brooks Hurst by OCE staff, July 13,
2009, 79.

154 Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009, ({3, 4; Memo-
randum of Interview of Paul Sass by OCE staff, June 16, 2009, {57.

155 Interview of Paul Sass by Standards Committee staff, September 16, 2009; Memorandum
of Interview of Thomas Brown by OCE staff, June 16, 2009, 12; Memorandum of Interview
of Paul Sass by OCE staff, June 16, 2009, { 16. However, the Standards Committee notes that,
even if Representative Graves had greater involvement in the selection of Mr. Hurst to testify
at the hearing, this would not have been improper.
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Instead, the Standards Committee determined that Representa-
tive Graves’ conduct should more properly have been analyzed
under House Rule 23, clause 3; and section 5 of the Code of Ethics
for Government Service (Code of Ethics). After reviewing Rep-
resentative Graves’ conduct pursuant to House Rule 23, clause 3,
and section 5 of the Code of Ethics, the Standards Committee con-
cluded that Representative Graves’ involvement with the witness
selection process for the March 4, 2009, Small Business Committee
hearing did not violate any applicable rule or standard of conduct.

In the view of the Standards Committee’s findings and conclu-
sions, no further action is recommended, and the Committee con-
siders the matter closed.

VI. OCE’s REVIEW

While reviewing the materials forwarded to it by OCE, the
Standards Committee was deeply disappointed to identify several
procedural and substantive deficiencies in OCE’s review, some of
which would appear to have been fatal to OCE’s ability to continue
its review. Regretfully, the Standards Committee believes that it is
necessary for the proper administration of the House ethics process
and the due process rights of any current or future subject of an
OCE investigation to identify these unfortunate deficiencies in this
report. In so doing, the Standards Committee intends only to iden-
tify the issues it identified in the course of its review and does not,
in any way, intend to ascribe to OCE any intent, motive or bad
faith with respect to the deficiencies identified below.

A. Summary of OCE’s Review

On March 26, 2009, OCE initiated its preliminary review into al-
legations regarding the conduct of Representative Graves.156 Dur-
ing the preliminary review period, the OCE Board timely voted to
initiate a second-phase review.157 Unfortunately, during the course
of OCE’s second-phase review, OCE repeatedly failed to comply
with deadlines mandated by OCE’s authorizing resolution and its
own rules.’58 OCE’s disregard for these deadlines resulted in OCE
failing to terminate the matter as required by rule and conducting
key phases of its investigatory work outside of the jurisdiction
granted to OCE by its authorizing resolution.159

On August 6, 2009, OCE forwarded to the Standards Committee
its Report and Findings recommending further review of allega-
tions involving Representative Graves.160 OCE’s “report” consisted

156 OCE Review No. 09-7000, Findings of Fact and Citations of Law (OCE Findings), 9. OCE
Findings can be found at Appendix E.

1570QCE Findings, { 10; House Resolution 895, 110th Cong., 2nd Sess. (H. Res. 895), section
1(c)(1)(B) and (C) (110th Cong., March 11, 2008); Rules of the Office of Congressional Ethics,
7(C) and (D) (hereinafter OCE Rules). Copies of H. Res. 895 and the OCE Rules can be found
at Appendix C.

158 See, e.g., OCE Findings, {10 and 11; H. Res. 895, section 1(c)(1)(C) and section 1(c)(2)(A);
OCE Rule 8(C).

159 OCE Rule 8(C) and H. Res. 895, section I, clause (¢)(1)(C); see e.g., Memorandum of Inter-
view of Rep. Graves by OCE staff, June 15, 2009; Memorandum of Interview of Brooks Hurst
by OCE staff, July 13, 2009; Memorandum of Interview of Thomas Brown by OCE staff, June
16, 2009; Memorandum of Interview of Paul Sass by OCE staff, June 16, 2009; and Memo-
randum of Interview of Jason Klindt by OCE staff, June 16, 2009. Pertinent portions of the
OCE’s memoranda of interview can be found at Appendix D.

160 Letter from David E. Skaggs and Porter J. Goss to Zoe Lofgren and Jo Bonner, August
6, 2009. A copy of the letter can be found at Appendix E.
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of a one-page statement of the nature of Representative Graves’ al-
leged violation. OCE’s “findings” consisted of a more detailed sum-
mary of OCE’s review. At the same time that OCE forwarded its
Report and Findings to the Standards Committee, OCE also sent
a copy of its one-page Report to Representative Graves. However,
OCE did not provide Representative Graves with a copy of its Find-
ings.

After reviewing OCE’s Report and Findings, the Standards Com-
mittee provided Representative Graves with a copy of OCE’s Report
and Findings and gave Representative Graves an opportunity to
submit a response to OCE’s Report and Findings. Representative
Graves submitted a response, in which he: presented additional
facts that were not included in OCE’s Findings; raised procedural
concerns with OCE’s review; took issue with certain of OCE’s fac-
tual and legal conclusions; and requested that the Standards Com-
mittee not make public OCE’s Report and Findings in the interests
of justice, fundamental fairness, and due process.161

The Standards Committee reviewed the matter discussed in
OCE’s Report and Findings without prejudice or presumptions as
to the merits of the allegations.162 As such, the Standards Commit-
tee’s findings and conclusions with regard to Representative Graves
were informed by, but made independent of, OCE’s Report and
Findings. After reviewing OCE’s Report and Findings and con-
ducting its own independent investigation, the Standards Com-
mittee was disappointed to find that OCE’s review was fundamen-
tally flawed.

First, as noted above, OCE repeatedly violated deadlines found
in OCE’s authorizing resolution.163 Second, OCE’s findings unfortu-
nately revealed the names and other identifying information of sev-
eral cooperating witnesses in contravention of OCE’s authorizing
resolution.164 Third, OCE forwarded the matter to the Standards
Committee for further review without finding a “substantial reason
to believe” that there was a violation of any relevant, substantive
rule or other standard of conduct applicable to Representative
Graves.165> Fourth, OCE’s Findings improperly made conclusions
regarding the truth of statements made by cooperating witnesses,
including Representative Graves.166 Fifth, OCE ignored relevant
evidence provided by Representative Graves to OCE. Finally, the
Standards Committee discovered materials within OCE’s Report
and Findings that were potentially favorable or exculpatory to Rep-
resentative Graves, but which OCE did not provide to Representa-
tive Graves.167

161 COS 00126-COS 00149.

16; Stgndards Committee Rule 17A(a). The Standards Committee Rules can be found at Ap-
pendix

163 See OCE Findings, 9-13; See Memorandum of Interview of Rep. Graves by OCE staff, June
15, 2009; Memorandum of Interview of Brooks Hurst by OCE staff, July 13, 2009; Memorandum
of Interview of Thomas Brown by OCE staff, June 16, 2009; Memorandum of Interview of Paul
Sass by OCE staff, June 16, 2009; and Memorandum of Interview of Jason Klindt by OCE staff,
June 16, 2009; H. Res. Section 1, clause (c¢)(1) and (c)(2).

164 H. Res. 895, section 1, clause (c)(1)(A); see also Special Task Force on Ethics Enforcement,
Report of the Democratic Members of the Special Task Force on Ethics Enforcement, 110th Cong.,
1st Sess., at 16 (2007) (hereinafter Capuano Report). The Special Task Force on Ethics Enforce-
ment was the task force instructed to study creation of an independent ethics enforcement entity
within the House. A copy of the Capuano Report can be found at Appendix C.

165 OCE Rule 9(A); OCE Findings, 1 80

166 H. Res. 895, section 1, clause (c)(2)(C)(1)(II)(dd)

167 Interview of Rep. Graves’ Counsel by Standards Committee staff, September 17, 2009.
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Because of the unfortunate flaws in OCE’s Report and Findings,
the Standards Committee was confronted with a potential conflict
between the requirement that the Standards Committee make
OCE’s Report and Findings publicly available,168 and the due proc-
ess and privacy protections afforded to Representative Graves and
OCE’s cooperating witnesses by the Standards Committee Rules,169
OCE’s authorizing resolution,!”’® and OCE’s rules.1’? The Stand-
ards Committee was concerned that publication of OCE’s Report
and Findings would further compound OCE’s unfortunate failure to
follow its authorizing resolution. However, the Standards Commit-
tee concluded that, on balance, the public interest was served by
publication of OCE’s Report and Findings in this case, and thus the
Standards Committee declined to withhold publication of OCE’s Re-
port and Findings.

B. OCE’s Authorizing Resolution and Rules

OCEFE’s jurisdiction to review a matter is given only by virtue of
OCE’s authorizing resolution.172 If OCE acts in contravention of its
authorizing resolution, OCE loses jurisdiction over a matter.173

OCE’s authorizing resolution limits OCE’s reviewing authority to
“any alleged violation by a Member . . . of any law, rule, regula-
tion, or other standard of conduct applicable to the conduct of such
Member . . . in the performance of his duties or the discharge of
his responsibilities[.]”174 In accord with this resolution, OCE’s
rules state that:

The Board shall refer a matter to the Standards Com-
mittee for further review if it determines there is a sub-
stantial reason to believe the allegations based on all the
information then known to the Board. However, in the
event the Office is unable to reach that determination, but
the Board does determine there is probable cause to be-
lieve the allegations, the Board may refer the matter to
the Standards Committee for further review.175

OCE’s preliminary review must be completed within 30 days of
receipt of a request to commence a preliminary review.176¢ If OCE’s
Board does not vote to initiate a second-phase review by the end
of the preliminary review period, the matter is terminated.1?7
OCE’s second-phase review commences the day after the prelimi-

168 Standards Committee Rule 17A(c).

169 Standards Committee Rule 17A and 25.

170 H. Res. 895, section 1, clause (c)(2)(C).

1710CE Rules 1, 4, 8, 9, and 11.

172 See generally U.S. v. Watkins, 354 U.S. 178, 201 (1957) (holding that with respect to “inves-
tigating committees” Congress is “require[d] . . . to . . . spell out that group’s jurisdiction and
purpose” and that those “instructions are embodied in the authorizing resolution”).

173 See generally U.S. v. Rumely, 345 U.S. 41, 44 (1953) (upholding reversal of conviction for
refusal to answer questions of select committee of Congress because questions were outside of
the scope of the select committee’s authorizing resolution, which was the “controlling charter
of the committee’s powers” and thus “[ilts right to exact testimony and to call for the production
of documents must be found” in the resolution).

174 H. Res. 895, section 1, clause (¢)(2)(C)G)II)(dd).

175 OCE Rule 9(A) (emphasis in original).

176 H. Res. 895, section 1(c)(1)(B); OCE Rule 7(D). OCE must initiate a preliminary review
within seven days of the request to commence the review. H. Res. 895, section 1(c)(1)(A); OCE
Rule 7(C).

177H. Res. 895, section 1(c)(1)(C).
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nary review period expires.1’8 OCE’s second-phase review termi-
nates in 45 days,17? unless OCE votes to extend the second-phase
review for an additional 14 days.180 The vote to extend must occur
before the second-phase terminates.’®! Once OCE’s second-phase
review concludes, OCE’s legal authority to conduct further inter-
views or investigation is suspect.182

Upon completion of a second-phase review, OCE is “authorized
and directed to” transmit a written report to the Standards Com-
mittee. This written report must be:

composed solely of—

(aa) a recommendation that the committee should dis-
miss the matter that was the subject of such review;

(bb) a statement that the matter requires further review;
or

(ce) a statement that the matter is unresolved because
of a tie vote; and

the number of members voting in the affirmative and in the
negative and a statement of the nature of the review and the
individual who is subject of the reviewl[.] 183
Along with its report, OCE is also “authorized and directed to”
transmit its findings, if any, to the Standards Committee. OCE’s
findings must be:
composed solely of—

(aa) any findings of fact;

(bb) a description of any relevant information that it was
unable to obtain or witnesses who it was unable to inter-
view, and the reasons therefor;

(cc) a recommendation for the issuance of subpoenas
where appropriate, if any; and

(dd) a citation of any relevant law, rule, regulation, or
standard of conduct;

but not the names of any cooperative witnesses or any conclu-
sions regarding the validity of the allegations upon which it is
based or the guilt or innocence of the individual who is the
subject of the review[.] 184
The restriction on including the names of cooperative witnesses
in OCE’s Findings is further explained in the Capuano Report,
which states:

Cooperative witnesses, who will not be named by the
board within the Findings in order to preserve confiden-
tiality, should be listed within the supporting documents
for the Standards Committee’s information. These mate-
rials shall not be published unless the Standards Com-
mittee deems it necessary and appropriate.185

178 H, Res. 895, section 1(c)(1)(C); OCE Rule 8(C). Upon receiving OCE’s Report and Findings,
the Standards Committee discovered that the Standards Committee and OCE had differing in-
terpretations as to when OCE’s second-phase review commenced. Accordingly, the Standards
Committee’s staff and OCE’s staff met with the House Parliamentarians to ascertain the correct
interpretation. In the meeting the House Parliamentarian determined that if OCE’s Board votes
to initiate a second-phase review, the second-phase review of that matter begins immediately
following the end of OCE’s 30-day preliminary review period.

179 OCE Rule 8(C) and H. Res. 895, section 1, clause (¢)(1)(C).

180 Rule 8(C) and H. Res. 895, section 1, clause (¢)(2)(A)3i).

ISIId

182]d.; see generally Rumely, 345 U.S. at 44.
183 H, Res. 895, section 1(c)(2)(C)(1)(I).

184 H, Res. 895, section 1(c)(2)(C)()(II).

185 See Capuano Report at 16.
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Along with its Report and Findings, OCE is also “authorized and
directed to” transmit “any supporting documentation” to the Stand-
ards Committee.186 OCE is also required to “promptly provide to a
subject any exculpatory information received.” 187 Unfortunately, to
date, the Committee has not been provided with any supporting
documentation related to this matter.188

C. Procedural History of OCE’s Review

On March 26, 2009, two members of the OCE Board made a re-
quest to commence a preliminary review into allegations regarding
the conduct of Representative Graves.189 OCE initiated its prelimi-
nary review in this matter on April 2, 2009.190 Pursuant to OCE’s
authorizing resolution, OCE’s preliminary review concluded on
April 25, 2009. On April 24, 2009, at least three members of the
OCE Board voted to initiate a second-phase review in this mat-
ter.191

Pursuant to OCE’s authorizing resolution and OCE’s policies as
stated to the Committee, OCE’s second-phase review should have
begun on April 26, 2009, and the second-phase review should have
concluded on June 9, 2009. On April 27, 2009, OCE sent a letter
to the Standards Committee noting that it had voted to initiate a
second-phase review in the matter concerning Representative
Graves. Unfortunately, OCE’s letter stated that the second-phase
review would not “commence” until May 2, 2009.192 On June 12,
2009 three days after the second-phase review period ended, the
OCE Board voted to extend the second-phase review for two addi-
tional weeks.193 Unfortunately, OCE interviewed a witness on June
15, 2009,194 six days after the second-phase review period ended.
OCE also interviewed three more witnesses on June 16, 2009,195

186 H, Res. 895, section 1(c)(2)(C)(1)(III).

187 QCE Rule 4(F).

188 The Standards Committee previously asked OCE for supporting documentation. OCE staff
informed the Standards Committee that OCE does not possess any “supporting documents.”
Subsequently, OCE has also stated that they do not possess any supporting documents that are
in their view, “germane.”

189 OCE Findings, 9.

190 QCE Findings, 9. The Committee notes this date is inconsistent with the Letter from
David E. Skaggs and Porter J. Goss to Zoe Lofgren and Jo Bonner dated March 30, 2009, which
indicated OCE had already initiated a preliminary review.

191 OCE Findings, {10. These dates are taken directly from the “Procedural History” section
of OCE’s Findings.

192 etter from David E. Skaggs and Porter J. Goss to Zoe Lofgren and Jo Bonner, April 27,
2009. Neither OCE’s rules nor its policies permit OCE to delay the start of OCE’s second-phase
review period beyond the end of the preliminary review period. See United States ex rel. Accardi
v. Shaughnessy, 347 U.S. 260, 268 (1954) (holding that having stated the manner in which it
is to exercise its discretion, an agency cannot refuse to follow its own rules); Wilson v. Commis-
sioner of Social Sec., 378 F.3d 541, 545 (6th Cir. 2004) (holding that agencies are bound to follow
their own regulations and that an agency’s failure to follow its own regulations, even when those
regulations are more generous than necessary, tends to cause unjust discrimination and deny
adequate notice); Sameena Inc. v. United States Air Force, 147 F.3d 1148, 1153 (9th Cir. 1998)
(“[tIThe Supreme Court has long recogmzed that a federal agency is obhged to abide by the regu-
lations it promulgates. An agency’s failure to follow its own regulations ‘tends to cause unjust
discrimination and deny adequate notice’ and consequently may result in a violation of an indi-
vidual’s constitutional right to due process. Where a prescribed procedure is intended to protect
the interests of a party before the agency, ‘even though generous beyond the requirements that
bind such agency, that procedure must be scrupulously observed.’”) (internal citations and
quotations omitted)).

193 OCE Findings, { 10.

194 See Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009.

195 See Memorandum of Interview of Thomas Brown by OCE staff, June 16, 2009; Memo-
randum of Interview of Paul Sass by OCE staff, June 16, 2009; and Memorandum of Interview
of Jason Klindt by OCE staff, June 16, 2009; and Memorandum of Interview of Brooks Hurst
by OCE staff, July 13, 2009.
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se\(zier(l1 days after the second-phase review period should have
ended.

On June 30, 2009, eighteen days after OCE voted to extend the
second-phase review period for fourteen days, OCE completed its
second-phase review.196 However, OCE interviewed a witness on
July 13, 2009.197 This interview occurred thirteen days after its
second-phase review ended according to OCE, and thirty-four days
after the second-phase review period should have ended by rule. As
such, it was untimely, and thus conducted outside of OCE’s legal
authority, even by OCE’s own incorrect calculation of the applicable
dates. On July 24, 2009, 120 days after two members of the OCE
Board made a request to commence a preliminary review, OCE’s
Board adopted a Report and Findings and ordered the Report and
Findings to be transmitted to the Standards Committee.198

D. OCE’s Report and Findings

On August 6, 2009, OCE forwarded to the Standards Committee
a Report and Findings recommending further review of allegations
involving Representative Graves.199 OCE’s Report and Findings re-
lating to Representative Graves consisted of approximately 169
pages. Only one page of the 169 pages is the “report.” Pages 5
through 22 consist of OCE’s narrative summary of the “findings,”
while the remaining 145 pages consist of documents cited in the
narrative summary, including emails collected by OCE during its
review, memoranda of interviews of cooperating witnesses (that
have never been shown to or adopted by the witnesses inter-
viewed),200 newspaper articles, and other miscellaneous materials.
Unfortunately, OCE did not forward any “supporting documents” to
the Standards Committee.201 OCE only provided Representative
Graves with the one-page report, but did not provide him with the
Findings or any other documents.202

1. OCE’s Report

OCE’s one-page report—the only document forwarded to Rep-
resentative Graves—identified the subject of OCE’s review as Rep-
resentative Graves and the “nature of the alleged violation” as:

Representative Sam Graves, Ranking Member of the
Committee on Small Business, invited Witness A to testify
at a Committee hearing on “The State of Renewable Fuels

196 OCE Findings, ] 11.

197 See Memorandum of Interview of Brooks Hurst by OCE staff, July 13, 2009. OCE’s unfor-
tunate disregard for the deadlines mandated by its authorizing resolution raises the question
of whether OCE was required, under the OCE Rule requiring OCE to disclose exculpatory mate-
rials to subject members (OCE Rule 4(F)), to disclose to Representative Graves that OCE missed
strict deadlines and conducted portions of its investigation outside of the time permitted.

198 OCE Report. The Standards Committee notes that the Capuano Report stated that “Mem-
bers of the Task Force believe that the timeline requirements instituted by the new process are
critical: matters will spend at most three months under consideration by the board of the OCE
before being referred to the Standards Committee for resolution.” Capuano Report at 14.

199 Letter from David E. Skaggs and Porter J. Goss to Zoe Lofgren and Jo Bonner, August
6, 2009.

200 The Standards Committee notes that OCE’s witness interviews are neither transcribed nor
videotaped. Instead, the only record of OCE’s witness interviews is found in memoranda of inter-
views reflecting OCE’s staff’s impressions of the interview.

201 Ag noted previously, the Standards Committee asked OCE for its supporting documenta-
tion, but OCE staff informed the Standards Committee that OCE does not possess any “sup-
porting documents” and later that OCE does not possess any “supporting documents” that are
“germane.”

202 Interview of Rep. Graves’ Counsel by Standards Committee staff, September 17, 2009.
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Industry in the Current Economy.” The hearing was held
on March 4, 2009. Witness A and Representative Graves’
wife, Lesley Graves, both hold financial interests in the
same renewable fuels plants in Missouri. Representative
Graves’ conduct may have violated House Rule 23 and
House precedent regarding conflict of interest.203

OCE’s Report did not provide any additional statement regarding
the substantive allegations underlying OCE’s review,204¢ such as
which provision of House Rule 23 was allegedly implicated by Rep-
resentative Graves’ conduct.205 OCE’s Report recommended “that
the Committee on Standards of Official Conduct further review the
above described allegations concerning Representative Graves.” 206

2. OCE’s Findings

OCE’s Findings, which were not forwarded to Representative
Graves, stated that the “Code of Official Conduct” relevant to Rep-
resentative Graves” conduct included:

Under House Rule 23, clause 2, Members “shall adhere
to the spirit and the letter of the Rules of the House . . .”

Under House Rule 3, clause 1, “Every Member . . . shall
vote on each question put, unless he has a direct personal
or pecuniary interest in the event of such question.”

The House Ethics Manual advises “sponsoring legisla-
tion, advocating or participating in an action by a House
Committee, or contacting an executive branch agency . . .
entails a degree of advocacy above and beyond that in-
volved in voting, and thus a Member’s decision on whether
to take any such action on a matter that may affect his or
her personal financial interests requires added circumspec-
tion.”

The House Ethics Manual further advises that Members
should guard against even the appearance of any impro-
priety or conflict of interest because such actions may ad-
versely affect public perceptions and confidence.207

OCE’s Findings conclude that:

there is substantial reason to believe that an appearance
of conflict of interest was created when Representative
Graves invited . . . a friend of the Representative’s who
was invested in the same ethanol and biodiesel coopera-
tives as his wife, to testify before the Committee on Small
Business.208

OCFE’s Findings further concluded that “the guidance in the
House Ethics Manual . . . would compel Representative Graves to
disclose the financial interests he shared with [Mr. Hurst] at the

203 OCE Report.

204 ]

205The Standards Committee notes that House Rule 23 contains eighteen distinct provisions
by which a Member shall abide.

206 OCE Report.

207QCE Findings, {17 (italics in original) (quoting House Rule 23, clause 2; House Rule 3,
clause 1; House Ethics Manual, at 237).

208 Findings, 2.
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time of the Committee hearing or refrain from extending [Mr.
Hurst] an invitation to appear.” 209
However, OCE’s Findings also state that:

any disqualifying interest that Representative Graves had
in this matter would likely have affected Representative
Graves only as a member of a class; therefore, there is not
substantial reason to believe that Representative Graves’

invitation to [Mr. Hurst] violated the spirit of House Rule
3.210

E. The Standards Committee’s Investigation

1. Standards Committee’s Activities

In addition to reviewing OCE’s Report and Findings, the Stand-
ards Committee conducted its own independent investigation. Dur-
ing the course of its investigation, the Standards Committee sought
and received pertinent documents from relevant witnesses on a vol-
untary basis. The Standards Committee also conducted three vol-
untary interviews of relevant witnesses.211

If OCE properly refers a report and findings recommending fur-
ther review to the Standards Committee, within 45 days the Stand-
ards Committee may either vote to empanel an investigative sub-
committee or vote to withhold the Report and Findings for an addi-
tional 45 days.212 If the Standards Committee does not take either
of those actions within 45 days, the Standards Committee must
make OCE’s properly referred report and findings public.213 Any
release of OCE’s report and findings may be accompanied by a re-
port by the Standards Committee regarding the matter discussed
in OCE’s report and findings.214

On September 15, 2009, the Standards Committee unanimously
voted to withhold OCE’s Report and Findings for an additional 45
days.215 In its press statement, released the same day, the Stand-
ards Committee explained that it had two reasons for voting to ex-
t}elnd the matter.216 The Standards Committee’s first reason was
that:

the Office of Congressional Ethics did not find a “substan-
tial reason to believe” that there was a substantive viola-
tion of any provision of the Code of Official Conduct or any
law, rule, regulation, or other standard of conduct applica-
ble to Representative Graves’ conduct in the performance

209QCE Findings, {81.

210 OCE Findings, ] 82.

211 Interview of Paul Sass by Standards Committee staff, September 16, 2009; Interview of
Brooks Hurst by Standards Committee staff, September 18, 2009; Interview of Michael Day by
Standards Committee staff, September 25, 2009.

212House Rule XI, clause 3(b)(8)(A); Standards Committee Rule 17A(c)(1). Pertinent portions
of the House Rules can be found at Ap endix C.

213 House Rule XI, clause 3(b)(8)(A); Standards Committee Rule 17A(c)(1). If the Standards
Committee votes to withhold the report and findings for an additional 45 days and does not
empanel an investigative subcommittee within the additional 45-day time period, the Standards
Committee must then make OCE’s report and findings public. House Rule XI, clause 3(b)(8)(A);
Standards Committee Rule 17A(c)(1).

214 House Rule XI, clause 3(b)(8)(A). Any public release of OCE’s findings must be made by
the Standards Committee. OCE has no authority to publicly release its report and findings, nor
does OCE have any authority to publicly comment on its report and findings or the matters con-
tained therein at any time.

215 Statement of the Chair and Ranking Republican Member of the Committee on Standards
of z()f‘ﬁ((éial Conduct Regarding Representative Sam Graves, September 16, 2009.

2 161 A
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of his duties or the discharge of his responsibilities. Never-
theless, it referred the matter to the Committee for further
review.217

The Standards Committee’s second reason was that it had “identi-
fied materials in the Office of Congressional Ethics’ report and
findings that may contain exculpatory evidence, which OCE never
provided to Representative Graves.”218 The Standards Committee
unanimously voted to extend the matter “to provide Representative
Graves with potentially favorable or exculpatory materials, which
the Committee understands, in the interests of justice, should have
been provided to Representative Graves pursuant to Office of Con-
gressional Ethics Rule 4(F).”219 The Standards Committee further
noted that “Committee Rule 25 requires us to disclose these mate-
rials to Representative Graves.” 220

On September 16, 2009, the Standards Committee forwarded
OCE’s Report and Findings to Representative Graves and offered
Representative Graves the opportunity to respond to OCE’s Report
and Findings within 15 days.221 Before the expiration of the 15-day
response period, Representative Graves sought an extension of one
business day, which the Standards Committee granted. Represent-
ative Graves’ counsel submitted a response to OCE’s Report and
Findings on October 5, 2009.222

2. Representative Graves’ Submission

The Standards Committee was disappointed to find that Rep-
resentative Graves’ submission presented facts that were not in-
cluded in OCE’s Findings, raised procedural concerns with OCE’s
review, and took issue with certain of OCE’s factual and legal con-
clusions. Representative Graves’ submission also requested that the
Standards Committee not make public OCE’s Report and Findings
in the interests of justice, fundamental fairness, and due proc-
ess.223

The Standards Committee gave careful consideration to Rep-
resentative Graves’ request. The Standards Committee was con-
cerned that many of the regrettable flaws in OCE’s Report and
Findings created an unfortunate conflict between the publication
requirement in the Standards Committee’s Rules22¢4 and the due
process and privacy protections afforded to Representative Graves
and OCE’s cooperating witnesses by OCE’s authorizing resolu-
tion,225 OCE’s Rules,226 and the Standards Committee Rules.227
Given these regrettable flaws, the Standards Committee was con-
cerned that publication of OCE’s Report and Findings would fur-
ther compound OCE’s apparent violations of its authorizing resolu-
tion. However, despite the strong arguments against release of

217Id.

218 ¢

219 [,

220]d.

221 Letter from Blake Chisam, Chief Counsel and Staff Director, to Rep. Graves, September
16, 2009.
222C0OS 00126-COS 00169. At the request of the Standards Committee, Representative
Graves adopted his counsel’s submission by oath or affirmation. See Affirmation of Rep. Graves
(October 6, 2009).

223 COS 00130.

224 Standards Committee Rule 17A(c).

225 H, Res. 895, section 1, clause (¢)(2)(C).

226 OCE Rules 1, 4, 8, 9, and 11.

227 Standards Committee Rule 17A and 25.
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OCE’s Report and Findings, the Standards Committee declined to
withhold publication of OCE’s Report and Findings. Instead, the
Standards Committee concluded that its concerns with the conflict
created by releasing a fundamentally flawed Report and Findings
were outweighed by the interests to the House, and the public, in
ensuring accountability and transparency with regard to OCE and
OCE'’s practices. The Standards Committee notes that its publica-
tion of this Report and Findings should not be viewed as deter-
minative of whether this matter was legally referred to the Stand-
ards Committee such that it triggered the Standards Committee’s
duty under House Rule 11, clause 3(b)(8)(A) to publicly disclose
OCE’s Report and Findings.
a. New facts presented by Representative Graves:

i. Before OCE’s second-phase review period expired, Rep-
resentative Graves gave to OCE a memorandum describing the
rules pertaining to disclosure by witnesses testifying before the
Small Business Committee and explaining that Mr. Hurst com-
plied with all such rules.228

ii. The Small Business Committee has never inquired into
potential witnesses’ financial investments or financial dealings
that the witness may have in common with a member of the
committee or a member’s spouse.229

iii. Mr. Hurst told OCE that he never discussed specific in-
vestments with Representative Graves and that he was not
aware of what investments Representative Graves or his wife
had.230

b. Procedural arguments made by Representative Graves:

i. OCE only disclosed to Representative Graves that it was
reviewing his conduct with respect to House Rule 23 generally.
It did not cite to any specific provision of House Rule 23, nor
to House Rule 3. Thus, OCE failed to accurately advise Rep-
resentative Graves of the rules or standards of conduct that he
was alleged to have violated.231

ii. OCE violated OCE Rules 4(F) and 5 by failing to provide
exculpatory information to Representative Graves.232

iii. OCE conducted its investigation outside of its jurisdic-
tional time limitations.233

iv. OCE’s review was outside of its jurisdiction because Rep-
resentative Graves’ alleged conduct did not violate any “law,

rule, regulation, or other standard of conduct . . . applicable to
[him] in the performance of his . . . duties or the discharge of
his . . . responsibilities.” 234

228 COS 00133. Representative Graves provided the memorandum, which was prepared in the
context of the investigation, to the Standards Committee. The Standards Committee notes that
OCE did not discuss this memorandum in its Findings. The Standards Committee also notes
that OCE never provided the memorandum, nor any “supporting documents” to the Standards
Committee. The Standards Committee is puzzled by the fact that OCE did not incorporate this
information into its Findings for public disclosure. The Standards Committee is also troubled
by the transparency concerns inherent in OCE potentially withholding relevant information
from the Standards Committee.

229 COS 00134.

230 COS 00137.

231COS 00127-COS 00129.

232COS 00139-COS 00141.

233COS 00141-COS 00144.

234COS 00145; COS 00146.
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v. OCE’s Report and Findings violated Standards Committee
Rule 15(a)(4) because it contained “innuendo, speculative as-
sertions, and conclusory statements.” 235

vi. OCE failed to disclose to Representative Graves that the
information he provided to OCE might be publicly disclosed
“whether it was germane to the investigation or not.” 236

vii. OCE’s Report and Findings improperly reveal the names
of cooperative witnesses and personal information from individ-
uals referenced in the Report and Findings, including identi-
ties, email addresses, and phone numbers.237

c. Factual and legal conclusions with which Representative
Graves took issue:

i. Representative Graves reasoned that because the Small
Business Committee has no financial oversight authority, Rep-
resentative Graves could have no financial interest in Mr.
Hurst’s testimony before the Small Business Committee.238

ii. Representative Graves argued that OCE’s theory regard-
ing disclosure of financial interests “would create an absurdity
because it would require all Members of the [Small Business
Committee] to cross-check their investments and their spouse’s
investments with each potential witnesses’ investments every
time a witness is invited by the [committee] to testify.” 239

iii. Representative Graves asserted that his then-Deputy
Chief of Staff, his Chief of Staff, and Representative Graves all
agree that Representative Graves did not choose Mr. Hurst to
be a witness and was rarely involved in the process of selecting
witnesses.240

iv. Representative Graves stated that he and Mr. Hurst dis-
pute OCE’s inference that Representative Graves was aware of
Mr. Hurst’s invesments.241

v. Representative Graves argued that Mr. Hurst’s back-
ground and history of congressional testimony refute OCE’s in-
ference that Mr. Hurst was not qualified to testify at the hear-
ing.242

F. Findings and Conclusions Regarding Deficiencies in OCE’s
Review

The Standards Committee reviews any findings transmitted by
OCE without prejudice or presumptions as to the merits of the alle-
gations.243 As such, the Standards Committee’s findings and con-
clusions with regard to Representative Graves were informed by,
but made independent of, OCE’s Report and Findings. However,
after reviewing OCE’s Report and Findings regarding the conduct
of Representative Graves and conducting its own independent in-
vestigation, the Standards Committee was deeply disappointed to
discover that OCE’s review was fundamentally flawed because it

235COS 00146—-COS 00147.

236 COS 00148.

237 [,

238 COS 00132.

239 COS 00135.

240 COS 00135.

241COS 00136; COS 00137.

242COS 00138; COS 00139

24; Stgndards Committee Rule 17A(a). The Standards Committee Rules can be found at Ap-
pendix C.
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routinely failed to adhere to the requirements of OCE’s authorizing
resolution, some of which were fatal to OCE’s ability to continue
its review.

First, OCE failed to meet certain deadlines mandated by OCE’s
authorizing resolution and OCE’s rules. OCE’s jurisdiction to re-
view a matter stems solely from OCE’s authorizing resolution.244
Failure by OCE to abide by the strict timeframes established by its
authorizing resolution effectively strips OCE of its jurisdiction over
a matter.245 For example, in order for OCE to commence a second-
phase review, three members of the Board must vote to commence
a second-phase review before the end of the preliminary review. “If
no such vote to commence a second-phase review has succeeded by
the end of the applicable time period, the matter is terminated.” 246

OCE’s preliminary review began at the request of two members
of OCE’s Board on March 26, 2009,247 and was completed within
30 days on April 25, 2009.248 On April 24, 2009, at least three
members of the OCE Board voted to initiate a second-phase review
in this matter.24° By rule, OCE’s second-phase review commenced
when the preliminary review period expired.250 OCE’s second-
phase review ends in 45 days,25! which in this case was June 9,
2009, and OCE could only have extended that period once by 14
days.252 Unfortunately, OCE voted to extend its review of the mat-
ter on June 12, 2009.253 This vote occurred three days after the
second-phase review terminated, and OCE’s authorizing resolution
requires that a vote to extend must occur before the termination
of the second-phase review.25¢ Thus, by law, OCE’s second-phase
review ended on June 9, 2009, because OCE did not timely vote to
extend the review.255

In its Findings, OCE claimed that the second-phase review ter-
minated on June 30, 2009.256 Unfortunately, this was an incorrect
calculation of the applicable time period regardless of which date
OCE used. If the correct date of June 9, 2009, was used, OCE’s 14-
day extension would have ended on June 23, 2009. Even calcu-
lating from June 12, 2009, the date on which OCE voted to extend,
the 14 days would have ended on June 26, 2009.

244 See generally, Watkins, 354 U.S. at 201.

245 See Capuano Report at 11, 14.

246 H. Res. 895, (c)(1)(C). This practice is consistent with other legal frameworks, in which in-
vestigative bodies are bound to strict deadlines to protect the fundamental due process rights
of the subject of the investigation.

247QCE Review No. 09-7000, Findings of Fact and Citations of Law (OCE Findings), 9.

248 H, Res. 895, section 1(c)(1)(B); OCE Rule 7(D).

249 OCE Findings, ] 10.

250H. Res. 895, section 1(c)(1)(C); OCE Rule 8(C). As noted previously, this interpretation of
when OCE’s second-phase review commences was provided to both the Standards Committee’s
staff and OCE’s staff by the House Parliamentarian’s Office, who stated that, if OCE’s Board
votes to initiate a second-phase review, that second-phase review begins immediately following
the end of OCE’s 30-day preliminary review period. Thus, the first day of OCE’s second-phase
review was April 26, 2009. The Standards Committee notes that OCE stated in a letter that
its second-phase review would not “commence” until May 2, 2009. Letter from David E. Skaggs
and Porter J. Goss to Zoe Lofgren and Jo Bonner, April 27, 2009. OCE unfortunately did not
provide any explanation for how it could delay commencing the second-phase review for five
days. OCE has explained to the Standards Committee that its policy is to commence second-
phase reviews on the day after the preliminary phase review ends.

251 QCE Rule 8(C) and H. Res. 895, section 1, clause (c¢)(2)(A)3d).

252 OCE Rule 8(C) and H. Res. 895, section 1, clause (c)(2)(A)(ii).

253 OCE Findings, ] 10.

254 H, Res. 895, section 1, clause (¢)(2)(A)(i).

255 QCE Rule 8(C) and H. Res. 895, section 1, clause (¢)(2)(A)3d).

256 OCE Findings, ] 11.
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Because the Board did not vote on or before June 9, 2009, OCE’s
review involving Representative Graves legally terminated on June
9, 2009.

Since the matter terminated by rule, OCE staff should not have
conducted further interviews or investigation. However, OCE con-
ducted all of its interviews after June 9, 2009.257

Further, even assuming arguendo that the second-phase review
concluded on June 30, 2009, as OCE claims, OCE continued to
gather evidence in violation of its authorizing resolution. OCE staff
interviewed a main and key witness in this matter on July 13,
2009,258 13 days after OCE claimed the second-phase review con-
cluded, and 34 days after the matter terminated by rule. Unfortu-
nately, OCE appears to have lacked legal authority to conduct this
interview.259

Second, OCE’s findings erroneously revealed the names and
other identifying information of several cooperating witnesses in
contravention of OCE’s authorizing resolution.260 As the Capuano
Report states, “[clooperative witnesses, who will not be named by
the board within the Findings in order to preserve confidentiality,
should be listed within the supporting documents for the Standards
Committee’s information. These materials shall not be published
unless the Standards Committee deems it necessary and appro-
priate.” 261 Recognizing important confidentiality concerns, OCE'’s
authorizing resolution contemplated that OCE would issue limited
public “findings” and that the bulk of information pertaining to a
subject under investigation would be contained in non-public “sup-
porting documentation” unless its disclosure was directly relevant
and necessary for inclusion in the “findings.”262 Unfortunately,
throughout OCE’s “findings,” the names and other identifying in-
formation—such as emails, addresses, telephone numbers, and ti-
tles—of cooperating witnesses are disclosed openly without any at-
tempt to redact the names or other identifying information.263 Be-

257The dates of these interviews are documented in OCE’s memoranda of interview. See
Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009; Memorandum of Inter-
view of Brooks Hurst by OCE staff, July 13, 2009; Memorandum of Interview of Thomas Brown
by OCE staff, June 16, 2009; Memorandum of Interview of Paul Sass by OCE staff, June 16,
2009; and Memorandum of Interview of Jason Klindt by OCE staff, June 16, 2009.

258 The date of this interview is documented in OCE’s memorandum of interview, and was
independently confirmed by the Standards Committee. Memorandum of Interview of Brooks
Hurst by OCE staff, July 13, 2009.

259 See OCE Rule 8(C) and H. Res. 895, section 1, clause (¢)(2)(A)(i); OCE Findings, 11;
Memorandum of Interview of Brooks Hurst by OCE staff, July 13, 2009; see generally Rumely,
345 U.S. 41; see also Capuano Report stated that “Members of the Task Force believe that the
timeline requirements instituted by the new process are critical: matters will spend at most
three months under consideration by the board of the OCE before being referred to the Stand-
ards Committee for resolution.” Capuano Report at 14.

260H. Res. 895, section 1, clause (¢)(1)(A). The Standards Committee notes that OCE gave the
Standards Committee a revised version of its Findings on October 28, 2009, at 5:00 p.m. In this
revised version, OCE redacted the last four digits of business direct-dial telephone numbers, the
user-names of non-House email addresses, and all digits of private telephone numbers. The
redactions, while helpful, do not resolve one of the fundamental problems with OCE’s Findings—
that it names cooperating witnesses in direct violation of its authorizing resolution and its rules.

261 See Capuano Report at 16.

262 See H. Res. 895, section 1, clause (¢)(2)(C)3)(II)(dd) and (¢)(2)(C)G)III).

263 Not only did OCE deem unredacted documents, which identify cooperating witnesses, to
be part of its Findings, OCE also incorporated and pasted into various sections of the narratives
summary of its Findings images of emails and other documents provided by cooperating wit-
nesses. Unfortunately, these images contain the identities of witnesses that voluntarily provided
documents or testimony to OCE. The Standards Committee was particularly concerned that
OCE'’s disclosure of the names of cooperating witnesses does not preserve the confidentiality of
those witnesses.
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cause OCE made these materials part of its Findings, they are po-
tentially subject to mandatory public disclosure.264
Third, OCE referred the matter to the Standards Committee for
further review without finding a “substantial reason to believe”
that there was a substantive violation of any provision of the Code
of Official Conduct or any law, rule, regulation, or other standard
of conduct applicable to Representative Graves’ conduct in the per-
formance of his duties or the discharge of his responsibilities.
OCE’s authorizing resolution limits OCE’s review authority to “any
alleged violation by a Member . . . of any law, rule, regulation, or
other standard of conduct applicable to the conduct of such Member
in the performance of his duties or the discharge of his
responsibilities[.]”265 In accord with this resolution, OCE’s rules
state that OCE’s jurisdiction is limited to reviewing whether a
Member has violated a “law, rule or regulation, or other standard
of conduct in effect at the time the conduct occurred . . .”266 OCE’s
rules further state that:

The Board shall refer a matter to the Standards Com-
mittee for further review if it determines there is a sub-
stantial reason to believe the allegations based on all the
information then known to the Board. However, in the
event the Office is unable to reach that determination, but
the Board does determine there is probable cause to be-
lieve the allegations, the Board may refer the matter to
the Standards Committee for further review.267

OCE found a substantial reason to believe that Representative
Graves’ conduct was inconsistent with the advice in the Standards
Committee’s House Ethics Manual that Members should avoid the
“appearance” of a conflict of interest, but did not find that Rep-
resentative Graves violated House Rule 3 (pertaining to voting) or
House Rule 23, clause 2 (i.e., failure to abide by the spirit of the
rules).268 There is no relevant rule or standard of conduct that ab-
solutely prohibits the “appearance” of a conflict of interest or that
compels disclosure of every potential conflict.26° It is with great re-
gret that the Standards Committee determines that it can only con-
clude that OCE violated both its authorizing resolution and its own
rules when it forwarded this matter to the Standards Committee
for further consideration without finding a “substantial reason to
believe” that there was a substantive violation of any relevant rule
or standard of conduct.270

264Given the interplay between the various publication requirements of OCE’s report and
findings, and the clear directive to protect the privacy of cooperating witnesses, the Standards
Committee is particularly concerned with the inclusion of identifying information—such as
email addresses, direct-dial extensions, and personal cellular telephones—in OCE’s Report and
Findings. However, given these publication requirements, the Standards Committee is also more
generally concerned with the presence of significant quantities of extraneous and irrelevant in-
formation included as part of OCE’s Report and Findings in this case.

265 H, Res. 895, section 1, clause (c)(2)(C)(1)(H)(dd)

266 OCE Rule 1(3).

267OCE Rule 9(A) (emphasis in original).

268 OCE Findings, {1 80-82.

2691n light of this, the Standards Committee was surprised to note the resources expended
to conduct this investigation. For example, OCE sent two attorneys to Kansas City, who stayed
overnight, to interview witnesses. See, e.g., Memorandum of Interview of Rep. Graves by OCE
staff, June 15, 2009. The Standards Committee also conducted its own independent investiga-
tion. The Standards Committee notes that Representative Graves hired counsel to represent him
during both OCE’s review and the Standards Committee’s investigation.

270 The Standards Committee is particularly concerned with improper referrals of this nature
because of the publication requirements of referrals to the Standards Committee that rec-
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Fourth, OCE’s Findings improperly make conclusions regarding
the truth of statements made by cooperating witnesses, including
Representative Graves. OCE’s authorizing resolution states that
OCE’s findings shall not include “any conclusions regarding the va-
lidity of the allegations upon which it is based” or “guilt or inno-
cence of the individual who is the subject of the review.” 271 Regret-
tably, in direct violation of this provision, OCE’s Findings conclude
that Representative Graves demonstrated a “lack of candor” in his
responses to OCE.272 OCE then compounds this error by extrapo-
lating that alleged “lack of candor” into a tacit admission of guilt
on the part of Representative Graves.273 Pursuant to OCE’s author-
izing resolution, OCE’s Board has the authority to make findings,
not OCE’s staff.27¢ However, no member of OCE’s Board was
present at the interview of Representative Graves27> and accord-
ingly no Board member was in a position to evaluate his credi-
bility.276 Thus, even if this credibility determination were consid-
ered a “finding of fact” rather than a comment on culpability, there
is no authority for such a determination to be delegated to or made
by OCE’s staff.277

Fifth, while the Committee does not intend to suggest that OCE
acted maliciously or in bad faith, it is a fact that OCE ignored and
failed to disclose relevant information Representative Graves pro-

ommend further review. If OCE properly refers a report and findings recommending further re-
view to the Standards Committee, within 45 days the Standards Committee may either vote to
empanel an investigative subcommittee or vote to withhold the report and findings for an addi-
tional 45 days. House Rule XI, clause 3(b)(8)(A); Standards Committee Rule 17A(c)(1). If the
Standards Committee does not take either of those actions within 45 days, the Standards Com-
mittee must make OCE’s properly referred report and findings public. House Rule XI, clause
3(b)(8)(A); Standards Committee Rule 17A(c)(1). If the Standards Committee votes to withhold
the report and fmdings for an additional 45 days and does not empanel an investigative sub-
committee within the additional 45-day time period, the Standards Committee must then make
OCE'’s properly referred report and findings public. House Rule XI, clause 3(b)(8)(A); Standards
Committee Rule 17A(c)(1). In contrast, if OCE properly refers a report and findings recom-
mending dismissal, and the Standards Committee then dismisses that referral, OCE’s report
ia%ncll ﬁf;(};(ng)‘s need not be published. House Rule XI, clause 3(b)(8)(B)(i); Standards Committee

ule e).

271H, Res. 895, section 1, clause (¢)(2)(C)A)II)(dd).

272 QCE Findings, {76. OCE’s findings also improperly make conclusions regarding the valid-
ity of other allegations that are directly contrary to statements made by cooperating witnesses.
See e.g., OCE Findings {75 (concluding that “Representative Graves had knowledge of [Mr.
Hurst[’s investment in Golden Triangle and had reason to believe that [Mr. Hurst] was also in-
vested in Biofuels”) and OCE Findings, Memorandum of Interview of Rep. Graves by OCE staff,
June 15, 2009, {39 (noting that Representative Graves stated that “Investments are not some-
thing that he talks about with Brooks Hurst. He could not say what Brooks Hurst was invested
in;2 ;13e goes in and out of investments so he wouldn’t know what he was invested in.”).

274 H. Res. 895, section 1, clause (¢)(2)(C)1)(II)(aa).

275 See Memorandum of Interview of Rep. Graves by OCE staff, June 15, 2009.

276 The Standards Committee notes that OCE’s witness interviews are neither transcribed nor
video-taped. Instead, the only record of OCE’s witness interviews is found in memoranda of
interviews reflecting OCE’s staff’s impressions of the interview.

277 See Morgan v. US., 298 U.S. 468, 481 (1936) (“For the weight ascribed by the law to the
findings . . . rests upon the assumption that the officer who makes the findings has addressed
himself to the evidence, and upon that evidence has conscientiously reached the conclusions
which he deems it to justify. That duty cannot be performed by one who has not considered evi-
dence or argument. It is not an impersonal obligation. It is a duty akin to that of a judge. The
one who decides must hear.”); U.S. v. Raddatz, 447 U.S. 667, 697 (1980) (Justice Marshall, dis-
senting) (“In this respect, the requirement that a finder of facts must hear the testimony offered
by those whose liberty is at stake derives from deep-seated notions of fairness and human dig-
nity.”); United States v. Oregon State Medical Society, 343 U.S. 326, 339 (1952) (“‘Face to face
with living witnesses, the original trier of the facts holds a position of advantage from which
appellate judges are excluded. In doubtful cases, the exercise of his power of observation often
proves the most accurate method of ascertaining the truth.’”); U.S. v. Diapulse Corporation of
America, 457 F.2d 25, 30 (2nd Cir. 1972) (“It is [the trial court’s] duty to appraise the testimony
and demeanor of the witnesses.”); In re Pearson Bros. Co., 787 F.2d 1157, 1162 (7th Cir. 1986)
(“The question of credibility of witnesses is peculiarly for the trier of fact and an appellate court
will not redetermine the credibility of witnesses where the trial court had the opportunity to
observe their demeanor and form a conclusion.”).
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vided to it. Along with its report and findings, OCE is “authorized
and directed to” transmit “any supporting documentation” to the
Standards Committee.27® During the course of OCFE’s review, Rep-
resentative Graves provided a memorandum to OCE.272 The memo-
randum was from Barry Pineles, Chief Counsel to the Republican
staff of the Small Business Committee,280 and was directly relevant
to several central issues in this matter. For example, the memo-
randum provided OCE with information about the jurisdiction of
the Small Business Committee, the typical procedures for announc-
ing hearing topics for the Small Business Committee, the typical
procedures for identifying witnesses for Small Business Committee
hearings, and the witness disclosure requirements for witnesses at
Small Business Committee hearings.281 The Standards Committee
is generally concerned that OCE’s Report and Findings do not men-
tion this memorandum or address the contents of the memo-
randum. However, the Standards Committee is particularly dis-
appointed that OCE did not forward the memorandum to the
Standards Committee. As previously noted, OCE did not provide
the Standards Committee with any “supporting documentation” in
this matter. Unfortunately, such selective presentation of evidence
to the Standards Committee raises significant concerns with the
transparency of OCE’s process.

Finally, after reviewing OCE’s Report and Findings, the Stand-
ards Committee discovered materials within OCE’s Report and
Findings that were potentially favorable or exculpatory to Rep-
resentative Graves. For example:

a. Mr. Hurst told OCE in both a letter and during his inter-
view with OCE that he does not have any business relation-
ship with Representative Graves or Mrs. Graves.282 This state-
ment is inconsistent with OCE’s allegation that an appearance
of conflict of interest was created because “Representative
Graves could expect [Mr. Hurst] to testify at the hearing in a
manner consistent with Witness A’s and his own financial in-
terest.” 283

b. Documents OCE collected from Mr. Hurst show that Mr.
Hurst’s interest in Biofuels, LLC, is less than V5 of 1% and his
interest in Golden Triangle Energy Cooperative, Inc. is just
0.50%.284 The relatively small amount of these holdings is in-
consistent with OCE’s allegation that Mr. Hurst’s and Rep-
resentative Graves’ “shared financial interest” was such that
“Representative Graves could expect [Mr. Hurst] to testify at
the hearing in a manner consistent with [Mr. Hurst]’s and his
own financial interest.” 285

c. Mr. Hurst stated in an interview to OCE that he was the
President of the Missouri Soybean Association and had testi-
fied at Congressional hearings on prior occasions. Mr. Hurst
further stated that the first time he testified at a Congres-
sional hearing, he was invited to testify by then-Representative

278 H, Res. 895, section 1(c)(2)(C)()(III).
279COS 00133.
280 COS 00151-COS 00156.

1

281 d
282 See COS 00113; Memorandum of Interview of Brooks Hurst by OCE staff, July 13, 2009,

q23.
283 OCE Findings, { 3; see also OCE Findings, 75.
284 Spe COS 00114; COS 00115.
285 OCE Findings, {3; see also OCE Findings {75.
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Jim Talent.286 This statement is inconsistent with OCE’s im-
plication that Mr. Hurst was not selected because of his quali-
fication but only because of his “shared financial interest” with
Representative Graves.287
The Standards Committee was disappointed when Representa-
tive Graves’ counsel informed the Standards Committee that Rep-
resentative Graves was not provided a copy of OCE’s Findings nor
any other materials, including the potentially favorable or exculpa-
tory materials identified by the Standards Committee.288 The
Standards Committee’s view was that, in the interests of justice,
these potentially favorable or exculpatory materials should have
been provided to Representative Graves,28® and that Standards
Committee Rule 25290 required the Standards Committee to dis-
close these materials to Representative Graves. For this reason the
Standards Committee provided Representative Graves with a copy
of OCE’s Report and Findings and directed Representative Graves
to the existence of potentially favorable information in OCE’s Find-
ings.291

VII. STATEMENT UNDER RULE 13, CLAUSE 3(c) OF THE
RULES OF THE HOUSE OF REPRESENTATIVES

The Standards Committee made no special oversight findings in
this report. No budget statement is submitted. No funding is au-
thorized by any measure in this report.

286 See Memorandum of Interview of Brooks Hurst by OCE staff, July 13, 2009, 9.

287 See OCE Findings, {3, 40, 41, 75.

288 Interview of Rep. Graves’ Counsel by Standards Committee staff, September 17, 2009.

289 OCE Rule 4(F).

290 Standards Committee Rule 25.

2911 etter from Blake Chisam, Chief Counsel and Staff Director, to Rep. Graves, September
16, 2009.
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Appendix A
Selected Documents Collected by the Standards

Committee
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HOUSE COMMITTEE ON SMALL BUSINESS
Witness Disclosure Statoment
Required by House Rule X1, Clause 2(g)

YourNan@’ 0011.5 ‘\[u, S%

1. Are you testifying on behsil of Fedcral, State, or Local YES N
Government sntity?

2, Are you testifylng on behail of sn eatity nther than » Gevernment )L
ontity? YES
3, Other than yourself; please list what o or enfities you are ropresenting:

1) Mouj‘n & o:xvgs

&{_cc (‘Qrﬂﬂ Biolasls

4. Plesse list any of iifes or olected positions held or bricfly deseribe your representational

Ity with the engities di I i a
cnpn;” L:; rc ongities 1%: i guestion (ﬁ.@o’ I/
Uiectocs. Mi'ssonrs é(’é‘« (s

(Lor those testifping on behnlf of u Governimant entty, ignore these yussiions below)

NO

5, u) Plense list any Federnl grants or contracty h g subgeants or
including the amonnt and source (pgeney} which yon Imvz veceived and/or been npproved for

since October 1, 2006: A

b) ¥f you ave testilying o behalf of » non-governmental ehtity, plense Hst any feders! grants
or contracts {including subgrants or sul gets) and the amonnt aad sonree {agency)

received by the gntitles ligied ynder quostion 3 since October £, 1006, which excesded 10% of
the entities’ revenuss i the yesr veceived:
6. I you nre testifying on behalf of & non-governmentsi entity, does | YES NO

it have » parent orgenization or an affiliate who you spectilenlly do y
not represent? I so, fist below: )(;

Signatur, Date: @ ?

COS8 00013
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NYDRA M. VEULAZORIEL, M Yomi SAM GRAVES, Mssouat
Cosdmrmintoe [[rewinses

Congress of the Wiited States
0.3, st of Represtututives
Camimittee on Sumall Boaincss
¥t Ragburm Hooer ©ftec Bubling
Wnsagtn, DY Mus-as

February 25, 2009
NOTICE
TO: Members of the Houge C ittee on Small Bush
FROM: Chairwoman Veldzquez
DATE: March 4, 2009
TIME: LO0PM

LOCATION: 2360 Rayburn HOB
RE: full Commitiee Hearing entitled: “The Siate of Ihe Renewable Fuels
Industry in the Current Economy.”

The House Committee on Small Business will hold 2 hearing entitled, “The State
of the Renewable Fuels Industry in the Current Economy, " The Commmittes will examine
the state of the renewable fuels industry and the challenges in Jight of current economic
factors, The Committee will hear from fanmers, producers, and other indusiry
rcpresentativc;s, The hearing will take place on Wednesday, March 4, 2009, a1 1:00°

.1, i 2368 of rhe Ruxburn Honse Oifier Building,

The hearing will focus on access to capitel issues, the effect of volatile encrgy
prices, and how the overall economic downtumn is affecting the renewable fuels industry.
Please note that there will be a preparatory staff briefing on Monday, March 2, 2008 at
2:00 p.m. in room 2360 RHOB. If you or your staff has any questiens conceming the
hearing, please contact Mark Palmer, Agriculture Counse! of the Comamittee at ext. 5~
4018, )

£08S 00019
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April's, 2009

Mait Hubbard

Re: Lesley Graves Percentage of Ownership

To Whom it May Concenm:

Lesley Graves is a member of Oolden Triangle Energy Coop e, Inc. & A

{"GTEC"). As s member, she has meught and obligmon to
prowdo 5683 bushils of comn each year. Her Interest as related to those bushels and as & percent
of the Cooperative would be approximately .18% (or .0018).

If you have any quostions please fes] free to catl me.

Sincerely, ;

Sheri Sharp, Controdler
Golden Triangle Bnergy, LLC
AR

15057 Highway 117 + Craig, MO 64437 . Fhone: {6601 6#3-5646 » Fax: (6603 683-5537 « goldeniriangteenergy.com

COS 00061
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Page 1 of }

Sass, Paul

From:  Sass, Paul

Sonti  Tuesday, February 24, 2000 1:54 PM
Tor Hartz, Joe

Subject; RE: Renewabie fusls

11l put out the fealers. We should be able 1o Bnd somecne Tor thls headng. Let mo know when you leam the
ahgls,

Thanks Joe.

From: Haiz, Joe

Sents Tuesday, February 24, 2009 1:47 PM
Toi Sass, Paul

Subject: Renewable fuels

The mejorily jus! lel us know (about 15 minutes a%o) that next wesk there wiil be & hearing on repewable fuels. 1
know nothing olher than that. 1 have mada the calls to the majorily to find cut, Don't know what the angle is, but
Is{({hars ?anybody back In ths distilct who has come 1o the office 1o talk altemative Rusts thal might be a good
withess' - N

Chaqees that we'll find somaeone and ba able o get them here by next week Is slkn.‘izut thought I'd ask. The
majorlty needs ta do a better job on Jetting us know what Ihe schedule is. . :

Joe Hartz,
Professional StafffRepublican Office
House Committee on Small Business

47812009 .

' COS 00065
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Page | of |

Sass, Paul

From:  Shupe, Brooke

Sont:  Tuesday, February 24, 2008 1:67 PM
To: Sass, Paul

Bubject: Re: Renewable fuels hearing

Rwould e nice if we had more info on the fopict Oh well....what about Steve Flick or an Investor at Golden
Triangle...Sam might have & good suggestion thers, )

Sent from my BBerry Wireless Device

From; Sass, Paul

To; Endicott, Alicia; Higdon, Chad); Klindt, Jasan; Kraus, Tommy; Kreps, Angela; Loch, Britiney; Roe, Melissa;
Searcy, Shawna; Shupe, Brooke; Smith, Buffy; Swendson, Jalme; Woodward, Sarah

<! Brown, Tom .

Sent; Tue Feb 24 13:53:16 2009

Subject: Renewabile fuels hearing

Please see the omall betow and let me‘ know If you have any suggestions on who can lestily next wask on
renewable snergy, All | need are the names and | can follow up with them and provide mare information.

Thanks sveryons,
Paul

From: Hartz, Joe

Sant: Tuesday, February 24, 2009 1:47 PM
To; Sass, Pavl

Subfect; Renewnble fuels

“The majorfty just let us knaw {sbout 15 minuies ago) thal next week thera will be a heating on renewable fuels. -
know nathing other than that. | have mede the calls to the rmalorty to find out, Don't know what the angle Is, but
Is there anybody back in the district who has come 1o the office lo talk altemative fuels that might be a good
winess?

Chanices thal we'lj find someone and be able to get them here by nexi week Is sfirm, but thought I'd ask. The
rpjerity needs lo do a batter job on letting us know what the scheduie Is,

Joe Hartz
Professional StaffRepublican Office
House Commitice on Smull Business

4/812008

COS 90066
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Page 1 of !

. Sass, Paul

from:  Kindt Jason

Sent:  Tuesday, February 24, 2008 2:66 PM
Tao: Sass, Pal

Subject: RE: Renowabie fusls hearing

1.6is make sure that we do not get a renewable company that SG or his wife Is Invested in,

From: Sass, Paul

Sent: Tuesday, February 24, 2009 1:53 PM

Yos Endicott, Alicia; Higdon, Chad; Klindt, Jason; Kraus, Tommy; Kreps, Angela; Lach, Brittney; Roe, Melissa;
Searcy, Shawna; Shupe, Brooke; Smith, Buffy; Swendson, Jaime; Woodward, Sarah

Ges Brown, Tom

Subject: Renewable fusis hearing

Please ses the emall below and lstme Know If you have any suggestions on who can testify next wesk on
renewable energy. A1 need are the names and { can follow up with therm and provide more information,

Thanks gveryone,
Paul

From: Harz, Joe

Sent: Tuesday, Febraary 24, 2000 1:47 PM
Yo Sass, Paul

Sulrject; Renswable fusls

The ms}orlty-}ust fet us know (about 15 minutes ago) that next weak there will ba @ hearing on renewable fusts. !
know nothing other than that, 1 have made the calls to the maforily to find out. Don't know what the angle Is, but
is Here anybody back In the district who has come i the office to talk allernative fuels thal might be 3 good
winess?

Chances that we'll find someons and be sble (o get them here by next week s sfim, but thought I'd ask. The
majorily needs 1o do » betier job on letling us know what the schedule is.

Joe Hartz
Professional Staff/Republican Office
House Committer on Small Business

41872009

COS 00067
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Page 1 of 2

Sass, Paul

Fram:  Sass, Paul

Sent:  Tuesday, February 24, 2000 4:17 PM
Yoi Klingt, Jason

Sublect: RE: Renewable fuels hearing

Thanks Jason,

Thers is something up In St. Joe, but we might go we Steve Filok from Show me Energy, which is just south of the
district Last tme we did this we have Brooks Hurst come out on befrelf of the MO Soybean Assn,

From: Kiindt, Jason

Sent: Tuesday, February 24, 2003 4115 PM
Toi Sass, Paul

Subject: RE; Renewable fuels hearing

Golden Triangle (Craig), BioFuets LLC (Mexico, Mo) and Show Me Ethanot (Carroliion)
isn't there a renewable energy planifthing In S1. Joseph?

From: Sass, Paul

Sent: Tuesday, February 24, 2009 4:08 PM
To: Kiindt, Jason

Subject: RE: Renewable fuels hearing

Which anes ars they again?

From: Klindt, Jasen

Sents Tuesday, February 24, 2009 2:56 PM
Yo Sass, Paul

Subject: RE! Renewable fuels hearlng

Lels maks surs that we do not gat a renewable company that SG of his wife Is invested In,

From: Sass, Paut

Sent: Tuesday, February 24, 2009 1:53 PM

Tot Endicott, Alichy; Higdon, Chad; Kindt, Jason; Kraus, Tommy; Kreps, Angela; Loch, Brittney; Roe, Mefissa;
Searcy, Shavma; Shupa, Brooke; Smith, Buffy; Swendson, Jaime; Woodward, Saral

Cc; Brown, Tom .

Subject: Renewable fuels hearlng

Pleass see the email below and fot me know If you have any suggestions on who can festify next week on
renewable snergy. All{ need are the names end | can foliew up with them and provide more Information,

Fhanks sveryone.
Paut

From: Harlz, Joe
Sent: Tuesday, February 24, 2009 1:47 PM

47872009

COS 00069
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Page 20f2

Toy Sass, Paut
Subject: Renewable fuek

The majorily just It us know {about 15 minules ago) that next week there will be & hearing on ranewsble fuels. |
kaow nothing other than that, § have mada the calls o the majorily to find out. Don't know what the angle Is, but
Is thers anybody back in the disirict who has come lo the office lo teik altsmative Ruels thal might te a good
witness?

Chances that we'll find someone and be able 1o gel them here by next week is siim, but thought 'd esk. The
majorily needs to do & betier job on letling us know what the schadule is,

Joe Hartz
Professional Staft/Republican Office
House Conunittes on Smail Business

482009

COS 00070
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Page 1 of')

Sass, Paul

From:; Roe, Mallssa .
Sent:  Tuesday, February 24, 2009 4:36 PM : -
To: Sass, Paul

Subfect: RE: Renewabls tuels hearing

Only folks that coms to mind are he heads of the soybean and ethanol groups...Dale Ludwig, els.

From; Sass, Paul
Sent: Tuesday, February 24, 2005 1:53 PM
“Toi Endicelt, Alica; Higdon, Chad; Kiindt, Jason; Kraus, Tommy; Kreps, Angeb, Loch, Britiney; Roe, Melissa}
Searcy, Shawna; Shupe, Brooke; Smith, Buffy; Swendson, Jatme; Woodward, Sarah
e Brown, Tom
Subject: Renewable fuels hearing

Please see the email below and let me kaow if you have any suggestions on who can testlfy next week on
renewable energy. At} nesd are the names and { can follow up with them and provide more information.

Thanks everyone,
Paul

From: Hartz, Joe

Sont; Tuesday, February 24, 2009 1:47 PM
To: Sass, Paut

Subject: Renewable fuels

The majority just let us know {about 15 minutes ago} that next week there will be a hearing on renewable fuels. |
know nothing other than that. | have made the calts lo the majority {0 find o8, Don't know what the angle Is, but
Is there ,'anvbody back in the district who has come to the office 1o talk sltemative fuels that might be & guod
withess’

Chances that we'll find sorneone and be able to get tham here by next week Is siim, bul thought I'd ask, The
majority needs lo da a belter jub on lelting us know what the schedule Is.

Joe Hertz.
Professional StaffRepublican Office
House Committee on Small Business

+ 4/8/2009

: COS (0071
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Pageiof}

Sass, Payl

From: Ssss, Paul

Sent:  Tuesday, February 24, 2009 4:44 PM

Tor SamG

Subject: hearing on renewable fuels
The small business committee Is doing 2 hearing on renewable fusls next week. Do you havs anybody off the top
of your head who we should Invita? Last time we had & hearing on the fopic you InvRed Brooks and Charlle
Hurst, Any one you want me to call? Steve Flick?

Peul J. Sass
Deputy Chiof of Stalf

iongrassman Sam Graves (MO-6)

A7B2009

COS 00072
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Page i of 3

Hartz, Joe"

From: Sass, Paul .
Sent:  Tuesday, Feowary 24, 2008 4:46 PM .
To; Hartz, Joe

Subject: RE: Renewaole fusls

Can Hust gat it {o you lomorrow af the hearing?

From: Hartz, Joe

Sent: Tuesday, February 24, 2008 4:11 PM
To: Sass, Paul; Hass, Karen

Subject: RE; Renewable fuels

That clears # up then, I'd love lo see the copy of the briefing (book)? Do you have en interm who can run it over
or just bring } 10 1he heanng tomorrow?

Frorn: Sass, Paul

Sent: Tuesday, February 24, 2009 4:08 PM
‘To: Haas, Karen; Harlz, Joe

Subject: RE: Renewable fuels

Sorry for the delay, } have been away from my desk for a fittle while.

We should nof have any troblsm finding a person from the 6% o feslify 8! this hesring, We have sxiensive Ay
contacts In the disirict, X "

Given 5G’s agriculiurat beckground snd the crops he grows {bsans and corn) SG is a huge suppoifer of the
ranewable fugls standard (RFS), SG would NOT hvile a witness who i frrilaled with the RFS because of the
impect il has made on feed prices and such. Trust me, plenty of folks, mainly the cattle industry, have come lo us
about the incressed in fesd prices dus o the RFS, bul SG still remalns supportive.

I his mind, commeodilies are volatiie by nalure. Some Grmes boef prices ere Up and com down, sometimes (’:gm
e

is up and beef is down, bul his pointis dy is going lo be comp 1ts just a matter or
slarm, '
in 2004 SG held a hearing on "the Senefits of tax Incentives for | of Fuals and s Impact on

Small Business and Fermuors.” We invited former Rep. Hulshol, MO Soybean Assn, National Com Growers Assn,
Renowable Fusls Assn, the National Blodiese! Board, the National Ethenot Vehicle Coalition, and the
Environmenial and Energy Study Institute, Joe, | can give you a copy of the briefing for your reference.

Lef me get same names logether and | wil follow up with Joe wilh what | get.

From: Haas, Karen

Sents Tuesday, February 24, 2009 2:38 PM
Tot Hartz, Joe; Sass, Paul

Subject: RE: Renewsble fuels

This seems itke a Jille bit of a veach for a hesdng topic. 1 am curlous 1o hear from Paul about Mr, Graves's
posflion from an agricultural perspective. Jay Cranford In the Leader's office and Rep Shimkus offica could siso
be good reseurces for polential withessas on this Bsus.

418/2009

CO8 00073
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Karen

From: Har&. Joe

Sent: Tuesday, February 24, 2009 2:34 BM
Yot Sass, Paul

Cex Haas, Karen

Subject: REx Renewable fuels

Theme is ¢fhanolbiodoseleclivlosic sthano! (dorived from rencwable blommss feedstocks such us com
stover, switehgrass, wood chips, cit), Busic slaie of the mdusuy bmfﬂ»cspcclﬂ]iy what they are
encowntering with the econonyy the way itis. They arc envi 1g A8 from the
ethanol, biediesel, and ccllulosio ethano! industries. Then muybe an seademic tmd possibly o famney
who produces crops for fuel. 1 panel,

{'avag thinking that we can go one of two ways—we con look for a producer from the disirict and go
with the flow, or we can find 2 pissed off farmer who's paying more for supplies or has had s world
tumed upside down because of the volatility of the ethanol markets (imagine a dairy farmer who
watched their feed prices soar durivg the com-hased sthanel boom). Now that demand for ethanol is
down 1 bit, we sec whnt the inypact was on that dairy farmee and how he's dealt with it, Draw the
distinction that the federal push for ethianol, while Tuudable, has had some side effects that are hurting
small busincss as wetl,

Thoughts? And what cen I do o heip (he search.

From: Sass, faul

Sent: Tuesday, February 24, 2009 2:21 PM
To: Hatz, Joe

Subject: RE: Reneweble fuels

Don't aver fael like you are passing it on, § usually know sume&ne.- which makes things oasler for everyons,

From;: Harz, Joe

Sent: Tuesday, February 24, 2008 1:56 PM
To! Sass, Paul

Subject: RE: Renewable fuels

1 dort want {o pass this along lo you, but with no nolice at ali, k makes it tough for me to go through ghennels
here in DC lo find somaone from MO-6,

From: Sass, Pavl

Sent: Tuesday, February 24, 2009 1:54 PM
To: Hartz, Joe

Subject: RE: Renewable fuels

T put out the feslers, Wa should bs abie to find someone for ihis hearing. -Let me know when you jearn the
engle

Thanks Joe.

4/872009 .
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From: Harz, Joe

Sent: Tuesday, February 24, 2009 1:97 PM
To; Sass, Paut

Subfect: Renewable fuels

The mejorliy Just let us know {about 15 minutes ago) that next week there will be 2 hearing on renswable fuels. |
know nothing oiher then thel. | have mada the calls {o themajorlty 10 find out. Don't know whet tha engle is, bul
is there anybody back in the disirict who has come fo {he office lo 12k allernative fuels thal might be 8 good
witness?

Chances thel we'll find someone and be able lo get them fiere by next week is stim, bul thought I'd ask. The
mrajority nesds Lo do a batter job on Jelting us know what the scheduie Is. .

Joe Hartz
Professional SMIFRepublican Office
House Committes on Sinall Business

47872009
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Hartz, Joe

From: Sass, Paul .
‘Senl:  Tuesday, Fearuary 24, 2009 2:21 PM
Tos Harlz, Joo

Subject: RE: Renewable fuels

Don't ever feel ike you are passing 1 on, | usually know someone, which makes things easler for averyone.

From! Hartz, Joe

Sents Tuesday, February 24, 2009 1:56 PM
To: Sass, Paul

Subject: RE! Renewable fuels

| don'} want lo pass this glong to you, bul with no nolice al all, il makes R lough for me to go through channels
here in DG 16 find someanas from MO-6. '

From: Sass, Pavl

Sent: Tuesday, February 24, 2009 1:54 PM

Toi Hartz, Joe 4
Subject: RE: Renewable fuels

m p‘ut out the feelers. Wo should be abla 1o find sumeone for this hearing. Lel me know when you teamn the.
angle.

Thanks Jos.

From Hartz, Joe

Sentt Tuesday, February 24, 2009 1:47 PM
Tot Sass, Paul

Sybject: Renewable fuels

“The majoriy Just Jet us Know {about 15 minules ago} thal next week Ihere will be @ hearing on renewable fuels. |
know nothing other than that, | have made the calls 10 the majerity to find out. Don'l know whal the engle Is, but
is there anybody back In the district who has come fo the office 10 1aik aliemative fusls ihal might be a good
wilness?

Chances thet we'l find someone and be sbie fo get them here by next week Is siim, but thoughl I'd ask, The
wmajority needs to o 8 belter job on leliing us know what the scheduls is.

Joe Harz
Professional Staff#Repubtican Olfice
House Conunittee on Small Business

A18/2009
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Sass, Paul

From: Higdon, Chad
Senl:  Wednesday, Februscy 25, 2009 10:50 AM
To: Sass, Paul
Subject: RE: Renewable fuals hearing
Anyarne at Golden Yriangle in Craig
Rill Backer al Lifeline wouid he good.

There is aisa & new biodieset plant going In SL Joe, about 95% done bul are dealing with some overrun costs
right nrow. { coutd find you a contact there,

Also might be good lo get an actual gran farmer to come In if it fils

From: Sass, Paul

Sent; Tuesday, February 24, 2009 1:53 PM

To: Endicolt, Alica; Higdon, Chad; Kilndt, 3ason; Kraus, Tommy; Kreps, Angela; Loch, Britthey; Roe, Mellssa;
Searcy, Shawna; Shupe, Brooke; Smith, Buffy; Swendson, Jaime; Woodward, Sarah

€¢3 Brown, Tom

Subject: Renewable fuels hearing

Please see the emall below and let me know if you have any suggestions on who can lestify nextweek on
renevable energy. All | need are the names and | can follow up with them and provide more information.

Thanks everyone,
Paui

Froms Hartz, Joe

Sent: Tuesday, February 24, 2000 1:47 PM
To: Sass, Paul

Suthfect: Renewable fuels

The majorlly Just et us know (about 15 minutes ago) that next week there will be a hearing on renewable fusls, |

know nothing other then thal. | heve made the calis to the majority to find oul Don't knaw what the angle s, but

I;‘\hew ?anybody back in the district who has coma to the office 1o taik altemative fuels that might be & good
inegs’ .

Changes that we'll find someone and be eble to get thar here by next week is skim, but thought I'd ask. The
majority needs (o do 8 better Job on Jetting Us know what the schedule is,

Joe Hartz :
Professlons! Staf/Repuliiican Office
House Committee on Smalf Business

41812009
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Sass, Paul

From: Shupe, Brooke

Sent:  Wednesday, February 25, 2009 10:04 AM
To! Sass, Paul

Subject: FW: 8.8 hearing

Paul,

Jessica's w-mail Is below. Jennis Alt is from Carrolion and Bl Becker is from S1. Joe. They wili already be ln
town so If Brooks can't coms, one of these guys might work and they would be happy to do & Thanks,

Brooke

From: Jessica Bennett.

Sent; Wednesday, February 25, 2009 9:42 AM
Tet Shupe, Brooke

Subjact: 5.8 hearing

Hi Brooks,

Pex our conversation, we will have some Tolks in DC next week from the MO Com Growers. We would welcoms the
appertunity to testify at Wednesday's hearing In the Sinall Business Committes if you are Jooking for somcone. { have fisied
below some of the Indlvidusls who will be In rown.

Dennis Alt - Interim CEO Show Mc Ethanol

BH) Beckor » CEQ Lifvline Foeds & Ethunal
Gary Clark - Senior Dirsctor of Masket Development

Please Jet mg know if there's nnything else T cun do o help.
Thenksl

Jussion

41812009
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Hartz, Jos

From: Sass, Paul .
Senli  Wednesday, February 25, 2009 8:53 AM .
To! Harlz, Joe; Haes, Karen

Ce: Shupe, Brooks

Sublect: RE: Renewabls husls

Back In 2004 SG bed a friend {Brooke Hurst) who is 8 member of the MO Soybsan Assn tesiify on a similar topic
end he wants me to exiend an invitation o bim, | am ¢alling him {oday lo gauge his interest.

Joe Iel me knaw i you have any more detalis on lhe hearng so | cen pass them along.

. Also, = conltingeni of MO Gorn Growers will be In lown next week with several (olits from e 6% tagging along. If
Mr. Hurst can't make § 10 lown than the MO Comn Growers will be our plan B,

From: Harz, Joe .

Satit: Tuesday, February 24, 2009 4:11 PM
To: Sass, Paul; Haas, Karen

Subject: RE: Renewoable fuels

That clears it up then. I'd love I sea the copy of the brisfing (book)? Do you have en Ialern who can run ¥ over
or just bring it to the hearing lomorrow? ° .

From: Sass, Paul

Sent: Tuesday, February 24, 2009 4:05 PM
Tos Hans, Karen; Hartz, Joe

Subject: RE: Renewable fuels

Sorry far the defay, | have been away from my desk far a lifiie while,

We shouid not have any problem finging 8 person from the 6 lo iestify et this hearing. Wa have extensive Ag
contacls i the disiricl,

Given SG's agriculiural beckground and the crops he grows (beans and con) SG Is a huge supporier of the
ronswable Ruels siandard {RFS). SG would NOT invite a witness wha is intelad with the RFS because of tha
irnpact t has made on feed prices snd such. Trust ma, plenty of folks, malnly the caltie Industry, have come o us
about the Increased in faad prices due o the RFS, but SG st remalng supportive.

i his mind, commodilies sre volalle by nature. Some tmes beef prices are up and cors down, somelimes corh

is up arut beef la down, bul his point is body Is going to be s Just a malter or weathsring the
stomn, .
in 2004 SG held e hearing on “the Benefils of tax for f of Fuels end Iis impact on

Small Business and Farmers,” We invited former Rep. Hulshof, MO Soybean Assn, National Com Growers Assn,
Renewable Fuels Assn, the Nationat Blodissel Board, ths Natlona! Ethanol Vehicle Coalltion, and the
Envlronmantal and Energy Study Instilule. Jos, 1 can give you a copy of the brlefing for your reference.

Let me gst some names !age{hei and | will foliow up with Jos with what 1 get.

From: Haas, Karen

4/8/2009
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Sent: Tuesday, February 24, 2009 3:38 PM

‘For Hartz, Joe; Sass, Pauf

Subjects RE: Renewable fuels

This seerns ke & iilis bit of 2 reach for & hearing lopk. 1 am curlous lo hear from Paul ebout Mr, Graves's
poshion from an agricultural perspective. Jay Cranford In the Leader’s office and Rep Shimius office could also
be good resolrces for potentiel wilnesses on this issua.

Karen

From: Hartz, Joe

Sent: Tuesday, February 24, 2009 2:34 PM
Tot Sass, Paul

Cc: Haps, Karen

Subject: RE: Renewable fuels

Theme is cthanolbiodioseVeellulosic othanol (derived from renewable biomass Teedstocks such as comn,
stover, switchgruss, wood chips, etc). Basic state of the industry stuffi—ospeoially what they are

iny with te y the way i is, They kre envisioning ss witnesses producers from the
ethanal, biodiescl, and cellulosic ethanol industries. Then maybe an scadernic and possibly & favmer
who produces crops for fie), | panel.

1 was thinking that we can g0 ons of two wiys—-we can Jook for a producer from fhe district and go
with the flow, or we can nd # pissed off farmer who's paying more for supplies or hus had his world

- urned upside down because of the volatility of the ethane] markets (imagine a dairy fapmer who
walched their feed prices soar during the com-based ethanol boom). Now that demapd for ethanol is
down g bit, we soe what the impact wag on that dalry farmer and how be's dealt with it Draw the
distinction thaf the federal push for ethanol, while laudable, bas had sore side offects that are hurting
sinall business py woll,

Thoughts? And what ¢t 1 do 1o help the search.

From: Sass, Paul

Sents Tuesday, February 24, 2009 2:21 PM
To: Harz, Joe

Subject: RE: Renewable fueis

Dot ever feal fike you are passing it on, { usualy know someone, which makas ihings easier for everyone,

From: Hariz, Joe .

Sent: Tuesday, February 24, 2009 1i56 PM
Tos Sass, Paul

Subject: RE! Renewable fuels

1 don't wan! to pass this along lo you, bul with no notice at all, # makes 1 tough for me {o go treugh chennels
hers tn DC lo ind someone from MO-8,

From: Sass, Paui
Sent: Tuesday, February 24, 2009 1:59 P

4/8/2009
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To1 Hartz, Joe
Subject! RE! Renewable fuels

Vil put oul the fesiers. We should be gble to find someone for this hearing. Lel me know when youleamnthe -
angle. ’ -

Thanks Joe,

From: Hartz, Joe

Sent: Tuesday, February 24, 2009 147 PM
To: Sass, Paul

Subject: Renewable fuels

“The majorily just let s know {about 18 minules ago) that nex! week there will be a hearing on renewabie fuels, |
know nothing olher than thal. 1 have made the calis 1o the majortly to fnd out. Don't know whal the angle Is, bul
fa there anybody back In the disisict who has come o the office 1o {alk alternative fuels that might be 8 good
wilness?

Chances that we'li find someons and be able 1o get them here by niex! week Is siim, but thoughl I'd ask. The
majority nesds {o do a better job on lelling us know what the schedule is.

Joo Hartz
Professionn! Stat¥Republican Office
House Conmmitiee on Sinall Business

418/2009
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Smith, Buffy

From: Sass, Paul

Senk  Thursday, Februory 26, 2008 5:13 PM
To:  Smith, Bulfy ’

Subject: RE: small biz hearing

Ok, he Is catiing me tomorsow moming to figurs |t ouy, | will follow tp with you aflerwards,

From: Smith, Buffy

Sent: Thursday, February 26, 2000 5:11 PM
Tot Sass, Paul

Subject: RE; small biz hearing

Let me know the dstalls when you have them. | can handie Brooks' fight and hotel, but want to know what he Is
doing before | call him,

From; Sass, Paul

Senk; Thursday, February 26, 2009 5:09 PM
To Smith, Buffy; Brown, Tom; Kiindt, Jason
Subject: RE: smal] biz hearing

Ok, 1 Just spoke with Sam and apparently Brooks Hurst is back on board, 1t will get naled down tomomow. 1got
Sam to agres to allowing BIlf Becker to testlfy If Brooks doesn't work out. -

From: Smith, Buify

Sent: Thursday, February 26, 2009 5:06 PM
To: Sass, Paul; Brown, Tom; Klind, Jason
Subjectz RE; small biz heating

i have heand of him, but dan't Xnow anyihing about him.

From: Sass, Paul

Sent: Thursday, February 26, 2009 5:01 PM
To: Brown, Tom; Kindt, Jason; Smith, Buffy
Subject: small biz hearing

You guys have any thoughts on Bill Backer? When | mentioned him to SG he didn't wan! to have him do i, but
V'm not sure why. At this point Re our only options ather then a Show Me Ethanol person,

From: Shupe, Brooke

Sent: Wednesday, February 25, 2009 10:04 AM
To: Sass, Paul

Subject: FW: 5. hearing

Pauf,

Jessica's e-mall is below. Dennis Altis from Carrolion and Bt Becker Is from 81, Joe. They will already be In

4/8/2009
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town so If Brooks can't coine, one of these guys might work and they would be happy fo do . Thanks,

Brooke

Fromy Jessica Bennett

Sent: Wednesday, February 25, 2009 9;42 AM
To: Shupe, Brooke

Subject: 5.8 hearlng

Hi Brooke,

Per our sonversation, we will have sorss folks in DC next week from the MO Com Growers. We would welcome the
opportunity to testify at Weditesday's hearing in the Small Business Commitoe If you are Jooking for someone. I have lsted
below some of the individuals who will be In tovn.

Demis Alt - Interim CEO Show Me Ethanc!

BY Becker - CEO Lifeline Foods & Ethanol
Bary Clark « Senior Director of Marke:! Davelopment

Please Jet me know [T there's anything etse | can do 1o belp,
Thanks!

Tessica

4/8/2009
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Smith, Buffy

From; iy Alrlines | @mail, corm}
Sent;  Friday, February 27, 2008 6:29 PM

Tot Smith, Buffy

Subject: Tickstlass Confirmation - HURST/THOMAS - J247C4

LOW FARES. NO HIDDEN FEES.

Recalpt and iinerary us of 2709 6:38 FM

Confirmation Number
J247C4

Confirmation Date: 02/27/08
Recaived: THOMAS H

Passenger Information
Passenger Nama Account Number Ticket# Explration!
HURST/THOMAS L $26.8773587458-1 02127110

* A4 travel lnvohing finds trovh this Confimistion Nurber mwst be complalid by fhe explratiar dale.

Htinerary
Date Fiight Routing Detalls
Tue Mar 03 280 Depart KANSAS CITY INTL {MCl) at 9:00 AM
Anive In BALTIMORE-WASHNTN (BW) at 12:25 PM
Wed Mar 04 1843 Uepart BALTIMORE-WASHNTN (BW)} al §:35 PM
Arvive in KANSAS CITY INTL (MC1) at 8:35 PM

Cost and Payment Sunmary
Air $133.96
Tax $17.24
PFC Fee $9.00

Security Fee $5.00

Total Payment: $1685,20

Curent paymeni(s) i

02127109 MASTERCARD S —— ;1520

Fare Rule{s)
Valld only on Southwest Atrfines. NON REFUNDABLE/ STANDBY REQ UPGRADE TO YL All
travel involving funds from this Confirmation Number must be compleled by the explration date,
Any chenge to this iinerary may result n 8 fars Increase,
Fare Calculation:

ADT- 1 MCIWNBWI TZCNR 72.00 BWIWNMOC! TZONR 72,00 $144.00 ZPMCI BWI XFMCI4.50

4/8/2009
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BWHM.E0 AYMGI2,50 BYI2,50 $165.20

important Checkin Requirement

Passangers who do hot obtsln 2 boarding pass and are not present and aveilable for boarding’in
the departure gale ares at least ler minutes prior to scheduled departure time may have thelr
reservad space cancelled and will not ba eligible for dented boarding compensation,

Southwast Alrlines Co. Notlce of Incorparated Terms
Alr transportetion by Southwast Airines Is subject to Southwest Alrfines’ Passenger Contract of
Canlage, the terins of which are incomporated by reference,

Notice of Inzorporated Terms

Addillonal information for Travelers
Sinios Chisckdn | Fran Saneage Alawance § Cheridn Braukraments | Bonl Sscudty Docomen)
nfighl Serviae | Yravel Tips | Retnd inteoantan ) Privecy. Polfey § Soultwnal Aliinas Dagtiaions

Ve can oty v of figh Adius A s o yeur cali phone, pepsr, persarel folial assisiant
{PDA), or 2-mall account, O, use our auiomated phone serdce by csing 1-865-SWA-TRI,

41812009
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From:
Sent:
To!
Subject:

Loch, Briliney
Tussday, March 03, 2008 6:00 PM a
Harlz, Joe

Fw:

Attachments: Written Testimony Brooks Hurst 3-4-08 House Smell Business.doc

Brooks Hurst's testimony for fomofrow

- From: JP Dunm

Sent: Tut

f

March 03, 2009 5:57 !!

Toy
et Loch, Brittney

Subject:

J.P, Dunn

Manager of Fisld Services
Missourl Seybeen Assoclation

Missousl Soybeon Merchandising Counci TR
~or= - -
SR '

41812009
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Brooks Hurst
L e 4
r — T
April 29, 2009

Mr. Leo Wise,
Staff Director & Chief Counsel,
{017 Longworth House Office Building
Fax (202) 226-0997
Phone (202) 225-9739

Re: Request for Informetion
Dear Mr. Wise:

I received a letter from you dated April 15, 2009, that asked me for information
and documents regarding my participation at a small business committee hearing on “The
State of the Renewable Fuels Industry in the Current Ecopomy”, my financial lnterests in
three companies, and my relationship with Sam and Lesley Graves.

The staff members for Congressman Graves that T remember assisting me with
my participation at the hearing are Buify Smith, who helped coordinate my travel, and
Paul Sass. Joe Hartz who is with the House Committee on Small Business also assisted
me. The only correspondence or documnents I have concerning the hearing are a few -
mails that I’ve attached.

Regurding my financial interests, I do not have any financial interest in Show Me
Ethanol, LLC. I do own three shares of stock in Biofuels LLC, or a .326797 percent
interest, and I own 15,634 bushels of com each year in Golden Triangle Energy
Cooperative, or a .005 percent interest.

1 don’t have any business relationship with Sam or Leslie Graves. Sam Graves
and I are constructing a smali plane and are using parts from some other inoperable
planes that we also own. .

You mentioned you may want to interview me. Please let me know when that
might be so I can plan ahead.

Sincerely,

Brooks Hurst

COS 00113
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P.C. Box 104778 3337 Emerald Lane Jefferson City, MO 85110
fhone 573-635-3819 BOO-MO-BEAN-1 Fax §73-5835-5122
WWW.IMOSOY.0Tg

Apnl 24, 200

fo Wham it May Concern,

Mr. Thomus Brooks Hurst, farmer-investor, in Biofuels, LLC currently owns 3 shares of stock
valued ot $45.000. Mr. Hurst's ownership investiment percentage in Biofuels, LLC is 0.326797.

Please don’t hesitate to contaet us if you need additional information.

Regards,

P Dum
Dirustor of Ficld Services

COS 00114
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Golden Triangle Energy, LLC April 27, 2009
15053 Highway 111
Craig, MO 64437

Brooks Hurst

Re: Brooks Hurst Percentage of Ownership

To Whom it May Concern:

Brooks Hurst is 2 member of Golden Triangle Energy Cooperative, Inc. & Missouri nonprofit
coaperative marketing association (“GTEC”). As 2 member, he has the right and obligation to
provide 15,634 bushels of corn each yesr. His Interest as related to those bushels and asa
percent of the Cooperative would be approximately .50% (or .005).

If you have any questions please feel free to call me.

Sincerely,

Sheri Sharp, Controller

Golden Trianic Bnergy, LLC

15053 Highway 111 » Craig, MO 64437 « Phone: (6601 683-5646 » Fax: (660} 683-5537 » goldentriangleenemy.com

COS 00115
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~—---Qriginal Message-——

From: Adam Buckallew {mailtq N
Sent: Tuesday, March 03, 2009 1:43 AM

To!

Subject: FW: Blodiese! Talking Polnts

Brooks,

JP had previously wriften this set of talking points for Mi i f production, He was sup d lo send me a faw things he
wanted to add to this fist this evening and then | was golng to look it over for him and pass it on to you. | hadn't heard anything
from JP tonight, but I wanled to make sure you had something lo take with you to the Capitol. We may end up sending an email to
Congressman Graves' office that has additional information for you.

Sorry about the delay,
Adam

Biodiesel recelvas a $1 par galion blender's tax credit from the federal g B89 {99% blodiesal + 1% pelro diesel) usually
has had the credit applied, while B100 {100%) blodesel has not. 898 sold over the summer for more than $4.30 per gallon while it
is currently below $2 per gaflon.

Glyoerin can be utifized in many snvir ly friendly i ,. However, Glycerin itself can serve as a fuel and/or -
fue! conditioner with #4 fuel-oil. .

Missouri has focused on drawing production to the state and encouraglng majority farmer ovmed partnershlps This
ities,

means tfransportation jobs, construction jobs, and o rural that, biodissel plants have
created additional demand for soybean oil. That means additional demand for beans and addiional meal to be fed fo !Nestock

(turther adding valtie to a Missouri produet).

Crush capacity has and | 1o axpand in M| ‘That ires construchion of new facliies which means soybean
demand will remain strong for Missouri farmers and meal supplles will be sbundant for those feeding hogs, pouliry, cattle, ste.
This is especially evident along the 1-29 carridor. For the first ime, to my knowiedgs, the basis for soybeans may be higher on the
westam side of the state than along the Mississippi. The basls wm be k:wer for soybean meal which will push protein/feed prices

downward, That means additional profits for soybesn farmers and i p Profits that they relnvest in their local
communities. i
Not only are ot jobs, and ings for rural o Ities created, but blofuels add to the fuel

Jjobs,
supply. Famer-owned biodlesel and eihanol production fagilities across {he midwest have the capacily to provide 5% of our
nation’s fiquid fuel requirements, Bulld“ng these facilfties is the same as adding 5% io our nation’s refining capacity, The
difference is that we have red d ont foreign petroteum and that these facilities are unaffected by a single

weather event {like when a hunicane hRs Housmn)

SOYBEANS PROVIDE FOOD, FEED, AND FUEL
Whole soybeans are rarely fed to animals or eaten whole by people. The beans get processed (uush&d), the protein and hulls go
to make feed/food, and we've been worklng on uses for the off since the soybean checkoff's inception.

2/3 of a bushel of soybeans yiekis approx. 7.5 ibs {1 galion) of ail, 30 Ibs of meal, and 3 ibs hulls.

1 galion of soybean ofi = 1 gallon of biodisset. You put In 10% mathanol and take out 10% glycerin (by volume). (glycerin weighs
approx. 10 ibs per gailon)

4/29/2009
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So, for every galion of biodiesel, you have 30ibs of meal, 3 Ibs of hulls, and 1ib of glycerin.

5% of that meal, hulls, and glycerin is fed to animals.

Hulls have virtually the same feed value as com.

Glycarin is an energy component in feed for all livestock and can be refined lo a phanmaceutical grade_that 1s used in foods,
Meal is predominantly fed to hogs and poultry, but can be fed as protein supplement to beef cattle arid dairy catile as well.

For every galion of biodiesel you self, you have to self 4 gallons of feed.

We are doubling our soy crush (p ing) capacity in Mi ib of the biodi industry.

Out of the average 200 million bushels Missourf produces annually, 70 mitlion bushels has been processed here in the past, while
we exported the remaining 130 million to other states or foreign countries.

MO wiil now be adding value to 140 million bushels here in the state and stlil shipping out 60 million bushels or more as yields
increass.

We are prccewng thuse beans for their off which is in d db of biodiesel. The price for off may be inflated
due to sp g in dities, but the additional crush capacity is being buﬂt to provide feedstocks for blodiese!
plants.

That maans that there is going fo be twice as much soy hulls and 100% more soybean meal and 175% more giycarin entering in to
an already matured Avestock feed market .

That would suggest that feed pricas will ba pressured downward,

i In B g 1l

We are already over 150 miition gations of biodiessi pr
if afl the soybean meal we are producing was going to feed one typa of animal; we'd heed 1 hog to eat the meal from every 4
gallons of bladiesel produced, or 1 dairy cow for every 17 gallons, or 2 turkeys for every gallon, or 10 chickens for every gailon of
biodiesel produced.

Soy oil is shouldsring the value of a bushel of beans.

Soybean oft is being utilized less and less for cooking, because of trans fats The only fow | ic soyh that are y
avalleble are grown along the 1-80 comridor. ! forb d the trend for Mi 's
soybean olf demand.

Soybeans provide feed AND fuel.

Biodiesel is extending the diesel fuel supply and diesel prices have a larger effect on food prices than commodity prices do.
Transportation, processing and delivery makes up a much larger percentage of food costs than the grains they are made.

Diesel fuel prices have a great effect on all goods b of facturing and P

So, blodiesel is good for all (even those that don't drive a diese! vehicle) because it heips extond the fuel supply and
lower high fuel prices for the transportation industry.

PURPOSED 85BILL
fuel tandard might not sound like it would have an impact on consumers, but Imagine how much fuel
pﬂceswould go up if we lost 5% of our pefroleum diese! supply when demand for fuel Is so tight.

A 5% blodiesel fusl i fard means a 5% reduction In diessl emissions or a reduction of 15.4 milfion Ibs of particulate
arissions and a 168 million b in carbon

HMissouri's BS bill is necessary o afiow biodiese! to extend the state's fue! supply and reduca cosls for consumars, Most fust
distributors are contractually bound to a patroleum company and they can only sell (hat company's product. Those petroleum
companies have been unwilling to offer biodiesel at bulk foading and blending facilities or allow the sale of biodiess! *under their
412972009
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canopy”. The B5 Bill would break-up petraleum’s current fossil fuel diesel mandate and allow the free market to work.

PRODUCTION
The following faciliies make up most of Missour’'s biodiesel production volume:
Mid America Biafuels - Mexico, MO - 30 million gallon capacity !
Pralria Pride - Deerfield, MO - 30 mifllon galion capacity
Paseo Canglli Energy - Kansas City, MO - 40 million gallon capacity
Northwest Biodiesel - 81, Joseph, MO - 16 miltion galion capacity
AGP - 8L Joseph, MO - 30 mifion gallon capacity
Global Fuels - Dexter, MO - 3-5 million gallon capacity
Natural Biodiess! - Steele, MO - 3-5 mifiion galion capacity
High Hill Biodiese) - High Hill, MO - 3-5 milion gatlon capacity
Producer's Cholce Soy Energy - Moberly, MO - under construction - 16 million galion capacity
Terra - St. Joseph, MO - under construction - 30 million galion capacity
Energy Prod e lton, MO - under construction - 50 million gallon capaclty
Great River - Lilbourn, MO - for sale - 3-8 million gaflon capacity

472912009
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—-=-Original Message-~--—

From: Hartz, Joe fmaiito: NyREENIENEEN |
Sent: Monday, March 02, 2009 3:03 PM

To:

Subject: RE; Wednesday's hearing

Thank you.

From: Ui, {i12/to S
Sent: Monday, March 02, 2009 3:10 PM

To: Hartz, Joe

Subject: Re: Wednesday's hearing

Mr. Hartz,

Go rhead and use my title as member of the board of directors for both Pasee-Cargill Biofuels plant and Missouri Soybean
Association.

Thanks,
Brooks

Sent via BlackBerry by AT&T

From: "Hartz, Joe"

Date; Mon, 2 Mar 2009 14:56:36 -0500
Tor

Subject: Wednesday's hearing

Helio Mr. Hurst—

1 just wanted to check In to see how you would fike your affiflation te be for the hearing on Wednesday. Again. you can be
affiliated with any {or all) of the hats you wear. Wa just want lo make sure we are publicizing the event properly and you are
reprasanted as you would lke to be. Please just et e know &8 soon 8s you can, Thanks—Joe

Joe Hartz
Professional Staff/Republican Office
House C: ittee on Small Busi

To sign up to be on our media list please go to: hitp:firepublicans.smbiz.house.gov/press/asn_sion_up_for_emall press release.asp

4/29/2009
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<we-Orfginal Message—— °
From: Hartz, Joe [malito:
Sent: Monday, March 02, 2009 1:57 PM

To:
Subject: Wednesday's hearing
Hetlo Mr. Hurst~—

{ just wanted to check in to see how you would like your affliation to be for the hearing on Wednesday. Again, you can be
affiliated with any (or ali) of the hats you wear. We just want to make sure we are publicizing the event properly and you are
represented as you would like to be. Please just iet me know as soon as you can. Thanks~Joe

Joe Harz

Professional Staff7/Republican Office
House Committee on Small Business

To sign up to be on our media fist please go to:
hitp:/republicans. smbiz. house.govipressiasp sign up for emall opress ielease.asy

472912009
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LAwW OFFICE OF ELLIOT S. BERKE PLIC
www.berkelawdc.com

October 5, 2009

The Honorable Zoe Lofgren

Chairwoman

The Honorable Jo Bonner

Ranking Republican Member

Committee on Standards of Official Conduct
HT-2, The Capitol

‘Washington, DC 20515

Dear Chairwoman Lofgren and Ranking Member Bonner:

The Office of Congressional Bthies (“OCE”) was established by the United
States Fouse of Representatives as an independent, non-partisan entity
charged with reviewing allegations of misconduct against Members and,
when appropriate, referting matters to the Committes on Standards of
Official Conduct (“Ethics Committee”). The “Rules for the Conduct of
Investigations” authorizing the OCE to conduct its investigations of
Members for alleged House Rule(s) violations, and which govern the OCE’s
conduct during the course of such investigations (“OCE Rules”), were
adopted under authority granted by H. Res. 895 of the 110% Congress
Section 1.(c)(F). : . i

The OCE has investigated Representative Sam Graves (“Rep. Graves”) for
an alleged violation(s) of House Rules. The OCE’s investigation
commenced after an anonymous Complaint was filed. A copy of the
Complaint has not' been provided to Rep. Graves, nor has the OCE
confirmed to Rep. Graves the specific fact allegations comtained in the
Complaint. .

At the beginning of the OCE’s investigation, the OCE described the nature
of the alleged violation(s), as follows: :

1901 Penane NW, Suite 300 » Washington, DC 20006 « 202.558.3452 (v) * 202.833.0708 (D

COS 00126
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The Honarable Zoe Lofgren
The Honorable Jo Bonner
October 5, 2009

Page 2 of 24

Representative Sam Graves, Ranking Member of the
Committee on Small Business, invited Mr. Brooks Hurst fo
testify at a Committee hearing on ‘The State of the
Renewable Fuels Industry in the Current Economy.” The
hearing was held on March 4, 2009. It appears that Mr.
Hurst is a friend of Rep. Graves and his wife, Lesley
Graves, and that Mr. Hurst and Mrs. Graves both hold a
financial interest in the same renewable fuels plants in
Missouri. Neither Rep. Graves nor Mr. Hurst disclosed the
financial connection between Mr. Hurst and Mrs. Graves fo
the Committee during the hearing. Rep. Graves’ conduct
may have violated House Rule 23,

See OCE Corresp. to Rep. Graves, dated April 1, 2009, “INITIATION OF
PRELIMINARY REVIEW.” The OCE never fully explained the nature of the
alleged violation(s) to Rep. Graves. The OCE did not provide Rep. Graves
with specific citation(s) to the section(s) of House Rule 23 or precedent that
the OCE was analyzing to make a determination of whether Rep. Graves
may have violated any rule(s). Jd. Afier Rep. Graves received the OCE’s
April 1, 2009 correspondence, Rep. Graves® counsel contacted the OCE and
specifically asked the OCE’s counsel to disclose the subsection(s) of House
Rule 23 and any other precedent that the OCE believed Rep. Graves may

" have violated. The OCE did not explain the alleged violation(s) other than
they generally pertained to House Rule 23, ’

As the Ethics Committee is aware, House Rule 23 is a dense rule that is
comprised of numerous subsections. Thus, it was-virtually impossible for
Rep. Graves to know, with any degree of certainty, which section(s) of
House Rule 23 the OCE was considering during its investigation. The
OCE’s refusal to inform Rep. Graves of this information was unfair and
arguably prejudicial to Rep. Graves, as he responded to the OCE's
investigative inquiries and requests for materials regarding alleged ethics
violation(s).

In retrospect, the fact that the OCE would not elaborate or direct Rep.
Graves to any specific section of House Rule 23 suggests that the OCE did
not have reason to believe that an alleged violation of House Rule 23 may
have occurred. Rhetorically speaking, if there was a potential violation of

CC2145967v4
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House Rule 23, what prevented the OCE from informing Rep. Graves of the
subsection or language of the rule that was at issue?

Notwithstanding the OCE’s unwillingness to provide a specific citation to
the section of the rule at issue, the OCE’s investigation concerned Mr.
Brooks Hurst who festified as a witness on March 4, 2009, at a Committee
on Small Business hearing entitled, “The State of the Renewable Fuels
Industry in the Current Economy” (“Hearing”). The OCE transmitted its
Report and Findings to the Bthics Committee on August 6, 2009 (“OCE
Report”). The OCE’s theory is that Mr. Hurst and Rep. Graves’ wife,
Lesley Graves, hold investments in Golden Triangle Energy Cooperative
and Biofuels LLC, and Rep. Graves should have disclosed this information
(somehow) prior to Mr. Hurst’s testimony at the Hearing. Moreover, that

“Representative Graves could expect Witness A [Mr. Hurst] to testify at the -

hearing in a manner consistent with Witness A’s and his [Rep. Graves] own
financial interest.” See OCE Report, at p. 5-6, 3.

It is now known to Rep. Graves - after receiving a copy of the OCE Report -
that the OCE was applying its theory to the requirements of House Rule 3,
clause 1, House Rule 23, clause 2, and provisions of the House Ethics
Manual. The relevant excerpts from the rules and the provisions of the
House Ethics Manual that the OCE was evaluating in connection with this
maiter are:

Under House Rule 23 clause 2, Members “shall adhere to
the spirit and the letter of the Rales of the Hounse...”,

Under House Rule 3, clanse 1, “Every Member...shall vote
on each question put, unless he has a direct personal or
pecuniary inters tint he event of such guestion.” )

The House Ethics Mannal advises “sponsoring legislation,
advocating or participating in an action by a House
committee, or contacting an executive branch
agency...entails a degree of advocacy above and beyond
that involved in voting, and thas a Member’s decision on
whether fo take any such action on a matter that may affect

CC2145967v4
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his or her personal financial interests requires added
circamspection.”

The House Ethics Manual farther advises that Members
should gunard against even the appearance of any
impropriety or conflict of interest because such action may
adversely affect public perceptions and confidence.

See OCE Report, at p. 7. It should be noted that the only section of House
Rule 23 that the OCE was evaluating is clause 2, which generally states that
Members should follow the House Rules. Thus, the OCE’s statements to
Rep. Graves at the onset of its preliminary review of this matter - that an
alleged violation of House Rule 23 may have occurred - were not helpful to
Rep. Graves’ understanding of the purported violation(s). In reality, the
OCE was not focusing on House Rule 23. The OCE was focusing on (1)
provisions of the House Ethics Manual, providing that “Members should
guard against even the appearance of any impropriety or conflict of
interest,” and (2) House Rule 3, clause 1, which states Members “shall vote
on each question put, unless he has a direct personal or pecuniary interest
in the event of such question.” See OCE Report, atp. 7.

The OCE Report concludes that “fwlhile the Board finds that there is
substantial reason to believe that Representative Graves’ -invitation to
Witness A {Mr. Hurst] created an appearance of a conflict of interest, the
Board notes that any disqualifying interest that Representative Graves had in
this matter would likely have affected Representative Graves only as a
member of a class; therefore, there is not substantial reason fo believe
that Representative Graves’ invitation fo Witness A x[M,r Hurst]
violated the spirit of House Rule 3. See OCE Report, at § 81.

The Committee on Small Business didn’t vote at the Hearing, so there could
be no violation of House Rule 3, clause 1. Further, the Committee on Small

! The OCE Report further states that “[tlhe House Ethics Manual, on page 234,
advises Members that, in the context of voting, Members should ‘withdraw when a
question concerning himself arises; but ...the disqualifying interest must be such as
aﬁfectstheMemba-dlrecﬂy,andnotasoneofaclass’” See OCE Report, at § 81, fn.
101,

CC214596Tv4
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Business has no financial oversight end held the Hearing for purposes of
gathering information on the state of the renewable fuels industry, so there
could be no “appearance of a conflict of interest,” and therefore, no
violation of the House Bthics Mmnual or House Rule 23, clause 2. The
OCE’s investigation should have ended here based upon these undisputable
facts. Notwithstanding that Rep. Graves® informed the OCE of these truths,
the OCE chose to continue its investigation taking a trip to Kansas City,
Missouri for two days and interviewing Rep. Graves and three individuals
from his staff, all of which was a waste of the taxpayers’ dollars.

We hereby respectfully request that the Ethics Committee not make public
the OCE Report. While we respect the need for transparency and
accountability in the ethics process, we believe that the interests of justice,
fundamental fairness, and due process are of paramount concerns in this
instance.

The Ethics Committee adopted rules (“Ethics Committee Rules”) to
provide a fair procedural framework for the conduct of the its activities and
to help ensure that the Ethics Committee serves well the people of the
United States, the House of Representatives, and the Members, officers, and
employees of the House of Representatives. See Forward to Ethics
Committee Rules, p. 1. Ethics Committes Rule 1 acknowledges that “when
the interests of justice so require, the Ethics Committee, by a majority vote
of its members, may adopt any special procedures, not inconsistent with
these rules, deemed necessary to resolve a particular watter before it” See
Ethics Committee Rule 1(c), p. 1. As detailed below, the specific procedural
flaws and inaccuracies within the OCE Report make it incumbent on the
Ethics Committee to weigh whether or not the public release of the report
and findings will serve the interests of justice or, in actuality, serve to
potentially denigrate them. .

While Bthics Committee Rule 1 provides the Commitiee with specific
latitude and discretion in just such a case, the Ethics Commitiee may not
need to exercise it. The Ethics Commiftee has publicly acknowledged that it
has extended this matter for an additional 45-day period pursuant to Rule
VTAQX1)XB) and 17A(c). See: Statement of the Chair and Ranking

Republican Member of the Comimittee on Standards of Official Conduct

CC2145967v4
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Regarding Representative Sam Graves, September 15, 2009. According to
Ethics Committee Rule 17A(e):

¥ the Committee votes to dismiss a matter referred from
the Board, the Committee is not required to make pablic
the written report and findings of the Board pursuant fo
paragraph (c) unless the Committee’s vote is inconsistent
with the recommendation of the Board.

See Forward, Rules of the Committee on Standards of Official Conduct,
111* Congress {ddopted February 10, 2009 Amended June 9, 2009) at 25.
Both of the criteria for the Ethics Committee to exercise its discretion under
this rule are met in this instance: First, the Ethics Committee voted to
dismiss the matter referred to it from the Board; and second, the Ethics
Committee’s vote was not inconsistent with the recommendation of the
Board, which simply read as follows:

RECOMMENDATION: The Board of the Office of
Congressional Ethics récommends that the Committee on
Standards of Official Conduct farther review the above described
allegations concerning Representative Graves,

See OCE Report, at (1). Because the Ethics Committee firrther reviewed the
maiter referred to it by the OCE, its vote is consistent with the OCE’s
recommendation. Therefore, the Ethics Committee is not required to make
public the written report end findings of the Board and indeed should pot
make public said OCE Report.

As the Ethics Committee has also publicly acknowledged, it identified
materials in the OCE Report that contained exculpatory evidence that the
OCE failed to provide to Representative Graves. See Statement of the Chair
and Ranking Republican Member of the Committee on Standards of Qfficial
Conduct Regarding Representative Sam Graves, September 15, 2009. For
this and other extenuating circumstances, as desctibed below, the Ethics
Committee should not publicly release the OCE Report.

L  THE OCE’S FINDINGS OF FACT ARE OFTEN
ARG ATIVE AND INNAC TE & THE OCE

CC2145967v4
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REPORT OMITS DISPOSITIVE FACTS AND lNFORMATION

IN REP. GRAVES’ FAVOR .

On July 24, 2009, the Board adopted findings of fact and citations to law
that were submitted by the OCE staff counsel who conducted the
investigation of this matter. See OCE Report, atp. 5.

Rep. Graves’ counsel was present during each interview of Rep. Graves and
his staff. Rep. Graves’ counsel does not agree with many of the purported
“findings of fact” that have been submitted to the Ethics Committee. The
“findings of fact” are often inaccurate and biased, as set forth more fully
herein. Moreover, the OCE omitted important facts from its Report, some of
which are instrumental in making a determination of whether a vmlahon(s)
of any House Rules may have occurred.

a. The Committee on Small Business Has No Financial Oversight

The OCE Report omits one of the most important and telling facts of this
entire matter, which is that the Hearing was held solely for the purpose of
gathering information on the state of the renewable fuels industry.?  See
OCE Report, Ex. 9 at g 5.

The Committee on Small Business (“CSB”) has no financial oversight
whatsoever and it can take no legislative action to financially affect
renewable or bio fuel companies or that industty in general. - The OCE’s
theory in this matter is that “Representative Graves could expect Witness A
[Mir. Hurst] to testify at the hearing in a manner consistent with Witness A’s
and his own financial interest.” See OCE Report, at p. 5-6, §3. The OCE's
theory dies on the undisputable fact that CSB has no financial oversight, and

o mCI?x?ngCE’mn rgmamemorandumofOCEsmtervwwfuf&
nner ef of Staff who Deputy Staff Director for

% Ex.Q(ESm::gy"P L e %ﬁ’smmnorm_dnmswes_@t

oy ok St oo gﬂmﬁ OCH Rebr Er ), g

an) 2e .

mcﬁfe"om mferenoemﬂmcnm Report mmmﬁe&li

andthatﬂleheaungwasheldforﬂmsolc se of

mdusny % ess to say, this

mﬁ)rmsh
- seventeen ax]n’bﬂs attached th

CC2145967v4

le fuels
body of the OCE’s Report gets lost in one of

COS 00132



80

The Honorable Zoe Lofgren
The Honorable Jo Bonner
October 5, 2009

Page 8 of24

therefore, the Hearing could not affect Rep. Graves’ or Mr. Hurst’s financial
interests,

b. The Committee on Small Business Witness Disclosare
Requirements

The OCE Report also omits the fact that Mr. Hurst complied with all rules
pertaining to disclosures by witnesses testifying before the CSB, a fact that
is substantially relevant to this exeicise.

During the investigation, Rep. Graves provided the OCE with a detailed
memorandum prepared by Mr, Barry Pineles (“Pineles Memo”). See Ex. A,
Pineles Memo. Mr. Pineles is Chief Coupsel for the Republican Staff of the
CSB, a position he has held since April 2006. Prior to that, M. Pineles was
Regulatory Counsel of the CSB. Mr. Pineles also has extensive experience
with Committee hearings, including the identification of witnesses and the
disclosure requirements for witnesses. The Pineles Memo describes: the
witness disclosure procedures and requirements for witnesses testifying
before the CSB. The Pineles Memo is not even mentioned in the OCE
Report.

Of particular relevance to the present maiter is that portion of the Pineles
Memo pertaining to CSB’s witness disclosure requirements, in which Mr.
Pineles states:

Once non-governmental witnesses have been identified, they
must submit a number of items to the Committee [CSB].
First, they must provide s written copy of the statement that
will be made a part of the hearing record. Rule XI, cl
2(2)(4). Second, they must include a curriculum vitae, Id.
Finally, they are required by the same clause of Rule XI to
Bile “a disclosure of the amount and source (by agency and
program) of each Federal grant (or subgrant thereof) or
contract (or subcorfract thereof) received during the
current fiscal year or either of the two previous fiscal years
by the witness or by an entity represented by the witness.”
Id. Under the House and Committee [CSB] Rules, ‘the
information set forth in Rule XI, cl. 2{g)(4) is the only .

CC2U4596Tv4
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information that the Committee [CSB] will receive
concerning the background of the wituess.

Even a brief scan of the atiached Adobe decument’ will
show that no financial interest, other than grants and
contracts, of a witness is to be disclosed pursuant to the
House Rules prior to a hearing. Taking an exireme
hypothetical, nothing iu Rule X1, cl. 2(z)(4) would require
that a witness that co-owned a restaurant with a Committee
JCSB] member would have to disclose that information. ‘A
perasal of the attached form shows that there is no place on
the witness disclosure form for any financial information
other than that required by Rule XI, cl2(g)(4). Given the
fact that financial interests and dealings of the Member is
disclosed pursuant to § 101 of the Ethics in Government Act
of 1978, 5 U.S.C. App., a committee staff seeking a witness
for a hearing would nof even seek to inquire about any
financial dealings that the witness might have with a
Member of Congress.

See Pineles Memo., st p. 4. In the present matter, Mr. Hurst provided a
curriculum vitae and a copy of his written statement to the CSB, which
became a part of the Hearing record. Mr. Fhurst further submitted all of the
information he is required to disclose in the witness disclosure form
(“form™), which was submitted to CSB in a timely fashion. Mr. Hurst
complied with all disclosure requirements for witnesses testifying before the
CSB.

Rep. Graves and all Members inviting witnesses to CSB hearings do not,
and have never inquired into a potential witnesses’ financial investments or
financial dealings that the witness may have in common with a Member of
the CSB or their spouse. Therefore, notwithstanding the fact that Rep.
Graves did not know which companjes Mr. Hurst was invested, there is no
possibility that Rep. Graves should have disclosed (at the Hearing or
otherwise) that Mr. Hurst is invested in two companies that Lesley Graves is

3 See BEx. B, Mr. Hurst's Witness Disclosure Form.
4 See Ex. C, Manzullo Memo.
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invested. The OCE’s theory, if applied to the CSB hearings, would create an
absurdity because it would require all Members of the CSB to ctoss-check
their investments and their spouse’s investments with each potential
witnesses’ investments every time a witness is invited by the CSB to festify.

¢. 'Wiiness Selection Process

The OCE Report erroneously states that Rep. Graves chose Mr. Hurst to
testify at the Hearing. See OCE Report, at § 31, 77. The OCE’s findings
are not supported by the information that is attached to its report.

Rep. Graves’ then Deputy Chief of Staff (Paul Sass) stated in OCE’s
interview that he believed that se suggested Mr. Hurst to Rep. Graves. See
OCE Report, Ex. 9 at §§ 23, 29. Rep. Graves’ Chief of Staff (Tom Brown)
and Paul Sass stated during the OCE interviews that they believed Rep.
Graves did not choose Mr. Hurst to be a witness, and that Rep. Graves rarely
gets involved in the process of selecting a witness for Small Business
Committes hearings. See OCE Report, Ex. 8 at § 12; Ex. 9 § 16. Rep.
Graves informed the OCE that “[hle was rof sare who chose Brooks Faurst
to testify at the hearing; he believed that it might have beeh Paul Sass.” See
OCE Report, Ex. 4 at 5. Rep. Graves further informed the OCE that “[hle
did not decide to invite Brooks Furst to testify but he threw out Brooks
Burst’s name for consideration.” 'Id. at 6. Rep. Graves also informed the
OCE that *{h]e did not know who chose the witness [Mr. Hurst]; he doesn’t

normally make those decisions.” 'Id. at § 7. ‘Rep. Graves further informed

the OCE that “Paul Sass was involved with thé decision to invite Brooks
Hurst; that was his job.” Jd. at § 10. There are also numerous e-mails that
areatlmhedtoﬂerCERepoztthatestabhshthatRep Graves did not chose
Mr. Hurst and was only tangentially involved in discussing a potential
witness for the Hearing, See OCE Report, Ex. 7. Moreover, these e-mails
‘establish that Rep. Graves® staff was making the determination of who to
invite to testify at the Hearing, not Rep. Graves Id

The OCE Repoit also states that Rep. Graves dismissed a potential witness
under consideration for the hearing because the witness was pot from the
district. See OCE Report, dt § 29. From this alleged fact, which is false, the
OCE erroneously concludes that Rep. Graves must have ‘also chosen Mr.
Hurst to testify at the hearing (e.g., if Rep. Graves dismisses a potential

CC2145967v4
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witness that the staff was considering, then Rep. Graves must bave also
chose the witness who was invited to the hearing). The OCE’s logic
summarily rules out that Rep. Graves’ alleged decision to dismiss a potential
witness had absolutely nothing to do with the staff’s decision to choose a
witness. The e-mails attached as an exhibit to the OCE Report also
contradict the OCE’s findings. See OCE Report, Ex. 7. The e-mails actually
establish that Rep. Graves' staff and the minority staff on the CSB
developed the criteria used to select a potential hearing witness before
informing Rep. Graves of the upcoming hearing. See OCE Report, Ex. 7,
.Ex. 9 at § 11. Moreover, Paul Sass specifically told the OCE that he, and not
Rep. Graves, rejected the potential witness because the witness was not from
the district. See OCE Report, Ex. 9 at § 15.

d. Conflicts of Interest

The OCE Report states that Rep. Graves® staff appeared to be aware of
potential conflicts of interest with the witness selection process because they
did not want a witness who was from a company in which Rep. Graves or
Mrs. Graves had invested. See OCE Report, Heading D at 4 60. Again, the
facts do not support the OCE’s findings.

As Paul Sass explained to the OCE, he simply did not want a witness from
any companies that Rep. Graves was invested in, e.g., “someone with their
name on a business card.” See OCE Report, Ex. 9 at § 11. In other words,
Rep. Graves’ staff did not want a witness who was an officer or employee
(e.g., President or C.E.0.) of a company that Rep. Graves was invested in.
Mr. Hurst did not fall into the category of witness that Mr. Sass was rying to
avoid. Mr. Hurst was not an officer or employee of Golden Triangle and
- Biofuels. Mr. Hurst was only an investor in those companies.’

e. Rep. Graves Had No Knowledge of Mr. Hurst's Investments

The OCE Report states that “[ijt appears that Representative Graves had
knowledge of Witness A’s [Mr. Hurst] investment in Golden Triangle
Energy Cooperative (“Golden Triangle™) and had reason to believe that

’TthCEchmt icitly dra e _inference from the fact that
Graves staff was nnpx yselggmforfhclfmng,whenmfac{%
Graves® staff shoul rmpwtedfmtheneﬁ'ortsmthls
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Witness A [Mr. Hurst] was invested in Biofuels LLC (“Biofuels), two
companies which Representative Graves’ wife, Lesley Graves, was also
invested...”. See OCE Report, at 3.

The OCE provides no citation to any materials or exhibits to support its
purported finding. There is none. The existing information and materials
that the OCE accumnlated in its investigation actually support Rep. Graves’

-statement that he did not know whether Mr., Hurst was invested in Golden
Triangle ot Biofuels.

The OCE is drawmg its inferences from statements it obtained during the
interview process in an attempt to support its inaccurate conclusion, e.g., that
Rep. Graves knew of Mr. Hurst's investments in Golden Triangle and
Biofuels. For example, the OCE states that “Wimess A [Mr. Hurst]
ackrmwledged that he had discussed Golden Triangle Energy wnb
Representative Graves and that he bad discussed Biofuels with him.”
OCE Report, at § 5. First, Mr. Hurst confirmed with Rep. Graves’ counsel
thathesaxdnosuchthmg,andthathemformedtheOCEdmmgms
interview that “he may have discussed Golden Triangle Bnergy and Biofuels
with Representative Graves at some point.” A rather important piece of Mr.
Hurst’s interview staterent that is omitted from paragraph 5 of its Report
and its memorandum of interview of Mr. Blurst. Mr, Hurst also informed
Rep. Graves’ counsel that he specifically informed the OCE during his
interview that “he is sure we [he and Rep. Graves] never specifically
discussed what investments he had made.” Mr. Hurst also informed the
OCE that “fhje was not aware that Representanve Graves was invested in
Golden Triangle; he could have guessed but he wasn’t sure.” See OCE
Report, Ex. 5 at § 14. M. Hurst further informed the OCE that “[hle didn’t
check with him [Rep. Graves] to see if he had invested in the venture
[Biofuels]” and that “[hle felt it was rude to ask people about their money. i
See OCE Report, Ex. 5 at Y 18,

Rep. Graves’ statements to the OCE during its investigation also clearly
establish that Rep. Graves did not know of Mr. Hurst’s investments in
Golden Triangle or Biofuels. Rep. Graves informed the OCE during its
interview that “{ijnvestments are not something he talks about with Brooks
Hurst.” See OCE Report, Ex. 4 at § 39, Rep. Graves could not say what
Brooks Hurst was invested in; he [Mr. Hurst] goes in and out of investments
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so he wouldn’t know what he was invested in.” Id Rep. Graves also
informed the OCE that “[plersonal investmenis are nof something that
comes up in conversations that he has with Brooks Hurst, he talks to Brooks
Hurst mostly about “flying stuff’.” See OCE Report, Ex. 4 at § 42. They
[Rep. Graves and Mr. Hurst] dont sit down and go over investments.” Id.
Rep. Graves further informed the OCE that “he did not tecall Mr. Hurst
asking him to invest in Golden Triangle.” Id

These facts obtained by the OCE during its investigation do not support its
inaccurate conclusion that Rep. Graves knew of Mr. Hurst’s investments in
Golden Triangle and Biofuels.

f. Brooks Hurst’s Qualifications to Testify on Renewable Fuels

The OCE’s findings erroneously insinuate that Mr. Hurst was not qualified
to testify by stating (1) Mr. Hurst was introduced at the hearing as a farmer
and investor in a small ethanol plant, and (2) Rep. Graves could expect Mr.
Hurst to testify in a manner beneficial to both Mr. Hurst and Rep. Graves’
own financial interests. See OCE Report, at ¥y 3, 40-42, 75. The OCE’s
insinuations are contradicted by the facts and information the OCE obtained
during its investigation.

‘Rep. Graves informed the OCE that Mr. Hurst was selected because “he
[Mr. Hurst] was one of the most knowledgeable persons available.,” See
OCE Report, Ex. 4 at § 2. Rep. Graves informed the OCE of Mr. Hurst’s
extensive knowledge of renewable fuels, and that Mr. Furst is President of
the Missouri Soybean Association. See OCE Report, Ex. 4 at 1y 12, 13.
Rep. Graves further informed the OCE that Mr. Hurst has testified
extensively regarding the renewable fuels industry throughout the country.
See OCE Report, Ex. 4 at § 13.

Mr. Hurst informed the OCE that he had testified at Congressional hearings
on prior occasions. See OCE Report, Ex. 5 at 9. Mr. Hurst further
informed the OCE that the first time he testified at a Congressional hearing,
be was invited 1o testify by then Rep. Jim Talent. Jd Mr. Hurst also
informed the OCE that the Missouri Soybean Association prepared his
written testimony and provided talking points for his oral testimony for the
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Hearing. See OCE Report, Bx. 5 at§ 10.% Mr. Hurst also informed the OCE
that he thought he was asked to testify at the Hearing because (1) he is
involved with the Missouri Soybean Association, (2) he had worked on
biodiesel issues in the past, and (3) the hearing was scheduled on such short
notice. See OCE Report, Ex. T at | 5.

The record clearly establishes that Mr. Flurst was qualified to testify at the
Hearing.

. THE OCE DID NOT FOLLOW RULES AND 5 BY
FAILING TO PROVIDE EXCULPATORY INFORMATION TO

REP. GRAVES

Pursuant to Rule 4(F) of the OCE Rules, “[s]taff shall promptly provide to
a subject any exculpatory information received.”

The OCE is therefore required to disclose exculpatory information to a
Member it is investigating. The OCE did not follow Rule 4(F) when, during
the course of the OCE’s investigation, the OCE failed to provide exculpatory
information to Rep. Graves.

The OCE interviewed Mr Hurst during the course of its investigation of the
Complaint allegations.” The OCE took notes during its interview of Mr.
Hurst and created a memorandum. Id. The OCE further requested that Mr,
Hurst pmvide the OCE with documentation that showed his investment
interests in Golden Triangle and Biofuels. The OCE finther served Mr.
Hurst with a written request for mformatlon and materials regarding the
alleged rule violation(s).

Mr. Hurst orally answered the OCE’s questions during the OCE’s interview.
Mr. Hurst further provided the OCE with documentation of his investment
interests in Golden Triangle and Biofules. Mr. Hurst also provided the OCE

® The e-mails attached to the OCE demonstrste that the Missouri

Report. further
Association prepared Mr. Huzst" ttmtwmn forthehmn% dpro
%ﬂﬂ for his oml testimony. swn B s

00084 through (57 6, omoooof)’ms thmngiz 05700000000; 20
7 See OCE Report, Bx. 5, Memo. of Interview of Witness A (Mr. Brooks Hurst).
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with a written response to the OCE’s request for information and materials
regarding the alleged rule violation(s). The information and-materials that
Mr. Hurst provided to the OCE is exculpatory information that establishes
Rep. Graves did not commit any violation(s) of the House Rules.

The OCE did not follow Rule 4(F) of the OCE Rules (“Rule 4(F)”), as
follows. The OCE did not provide Rep. Graves with any information or
notes regarding the OCE’s interview of Mr. Hurst. The OCE did not provide
Rep. Graves with the documentation Mr. Hurst provided to the OCE
regarding his investment interests in Golden Triangle and Biofuels. The
OCE zlso did not provide Rep. Graves with Mr. Hurst’s written response to
the OCE’s request for information and materials regarding the alleged rule
violation(s). Such conduct is also not in accord with Rule 5, which states
that “Office staff shall be impartial and unbiased in the conduct of
investigation and shall collect all evidence related to the allegations, whether
such evidence tends to prove or disprove the allegations.” See OCE Rules,
atp. 9. :

The OCE has denied publicly that it did anything wrong by failing to
provide Rep. Graves with the Hurst information and materials. The OCE
contends it did nothing wrong because Rep. Graves® counsel had the Hurst
information and materials in #ts possession. The OCE’s proffered
explanation for its failure to disclose is not encouraging.

The presumption of the OCE’s explanation is that the OCE knew (during the
OCE’s investigation) that Rep. Graves possessed the Hurst information and
materials. However, throughout the course of the OCE’s investigation no
one informed the OCE that Mr. Huust provided Rep. Graves with a capy of
what be sent to the OCE. Thus, the OCE didn’t know whether or not Rep.
Graves’ counsel possessed the Hurst information and materials during the
course of the OCE’s investigation. The OCE’s counse! cannot absolve
themselves from their responsibility (after the fact) in failing to provide
exculpatory information to Rep. Graves by simply stating that Rep. Graves’
counsel possessed the exculpatory information. In summary, the failure to
provide Rep. Graves with exculpatory information and materials carmot be
excused or justified by virtue of the factual circumstances that it learned of
after submitting its report.
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The Bthics Comumittee has the authority to dismiss the OCE’s referral of this
matter involving Rep. Graves for alleged House Rule violation(s). The
Ethics Comunittee also has the authority to not disclose the OCE Report to
the public. Many factors weigh heavily in favor of dismissal of the OCE’s
referral and in not publicizing the OCE Report. See Infra Section IV. The
OCE counsel did not adhere to Rule 4(F) or Rule 5, which states that “Office
staff shall be impartial and unbiased in the conduct of investigation...” See
OCE Rules, at p. 9. Just as when a prom:tor or civil litigation attorney
fails to turn over exculpatory evidence in their reéspective cases, this maiter
involving Rep. Graves should be dismissed, and the OCE Rsport should not
be made public.

Ni. THE OCE CONDUCTED THIS INVESTIGATION OUTSIDE
OF _THE JURISDICTIONAL __TIME LII\I[‘I'ATIONS
ESTABLISHED BY OCE RULES

The OCE must comply With all time limitations pertaining to its review of
alleged violations, as set forth in the “Rules for the Conduct of
Investigations.” If the OCE conducts an investigation outside of the
governing time limitations, it loses jurisdiction over the matter it is
investigating and the matter must be summarily dismissed.

The Office shall complebe all preliminary reviews within 30
calendar days (hereafter referred to as the “preliminary
review time period). See Rule 7(D).

Before the prefiminary review time period expives, the Staff
shall submit a preliminary review report to the Board. The
report shall recommend either that the Board take no
action or that the Board initiate 2 second-phase review. See
Rule 7(E). .

The Board shall authorize a second-phase review of an

- allegation if it finds probable cause to believe the alleged
violation occurred based on all the information then known
to the Board. See Rule 8(4).

The Office shall complete a second-phase review within 45
calendar days after the Board commences such review
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(hereinafter referred to as ‘second-phase review" time
period’). The Board may extend the second-phase review
fime period by an additional 14 calendar days upon an
affirmative vote of a majority of its members. See Rule 8(C).

At the conclusion of the second-phase review time period,
the Staff shall submit to the Board a second-phase report
recommending that the Board forward the matter to the
Standards Committee either for further action or for
dismissal,” See Rule 8(D). :

See OCE Rules, at 7(D)E.), 8(C.)-(D.). The OCE Report summarizes the
procedural history of this matter, as follows.'

o On April 2, 2009, the OCE commenced its preliminary review
of Rep. Graves. :

e On May 2, 2009, the OCE commenced its second-phase review
of Rep. Graves. '

¢ The second-phase review was extended by 14 calendar days
and ended on June 30, 2009.

However, the OCE’s summary of the procedural history is not supported by
the record. The OCE provided cotrespondence to Rep. Graves dated April 1,
2009, that informed Rep. Graves of the OCE’s preliminary review of the
alleged House Rules violation(s). See Bx. BE.  Moreover, in separate
correspondence to Rep. Graves dated April 1, 2009, concerning the OCE's

“Request for Information” the OCE states that “[tlhis Request for -

Information is pursuant fo a Preliminary Review authorized by the Board of
the Office of Congressional Ethics (OCE) on March 26, 2009. See Ex. E.
Thus, according to the OCE’s correspondence to Rep. Graves, the OCE’s
preliminary review of this matter began on March 26, 2009. As such, the
OCE’s procedural history is inaccurate. The commencement of the
preliminary review oeccurred on March 26, 2009, and therefore, the
following deadlines pertaining to the OCE’s.time limitations for its
preliminary phase and secondary phase review process are as follows.

10 See OCE Report, atp. 6, 1§ 9-13
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o On March 26, 2009, the OCE commenced its preliminary
review of Rep. Graves. ’

e On April 25, 2009, the second-phase review of Rep. Graves
should have commenced.

* On Juge 9, 2009, the second-phase review of Rep. Graves
should have concluded.

* The Board could have extended the second-phase review by 14
calendar days to June 23, 2009,

Comparing the OCE’s purported procedural history to the accurate deadlines
note above, establishes that the OCE did not comply with each of the

mandatory time limitations and deadlines for the preliminary-phase and '

secondary-phase review periods.

a. The OCE Lost Jurisdiction of this Matter when it Did Not
Follow the Time Limitations for the Prgliminary-l’hase Review

Pursuant to OCE Rules 7(D.} and 7(E.), “[t]The Office shall complete all
preliminary reviews within (30) calendar days (see id Rule 7(D)), and
“IbJefore the preliminaty review time period expires, the Staff shall submit a
preliminary review report to the Board.” See ld. Rule 7(E). A reasonable
construction of these rules establishes that the OCE must begin its second-

phase review immediately following the conclusion of the OCE’s (30) day

preliminary-phase review, e.g., the time periods are linear and without
pause. To interpret these rules otherwise would create an absurd result. For
example, if the time periods are not construed as linear, then the OCE could
theoretically conduct a preliminary.phase review and then wait two years
before commencing its second-phase review. Thus, the OCE should have
commenced its second-phase review on April 26, 2009, eg., the day
following the conclusion of its preliminary-phase review that commenced on
March 26, 2009 and concluded on April 25, 2009." The OCE did not
commence its secondary-pbase review until May 2, 2009. - See Ex. F.
Therefore, the OCE did not follow the Rules for the Conduct of
Investigations when it investigated this matier outside the mandatory time
limitations for its preliminary-phase review.

! There are 31 calendar days in the month of March.
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b. The OCE Lost Jurisdiction of this Matter when it Did Not
Follow the Time Limitations for the Second-Phase Review

Pursuant to OCE Rules 8(C.) and §(D.), “{tjhe Office shall complete a
second-phase review within (45) calendar days after the Board commences
such review,” and “[t}he Board may extend the second-phase review time
period by an additional 14 calendar days upon an affirmative vote of a
majority of its members.” See Id. Rules 8(C.) and 8(D.) establish that the
OCE must complete its second-phase review within (45) calendar days,
which can be extended by (14) calendar days. The OCE’s second-phase
review should have commenced on April 26, 2009. See Supra at Ill.(a.).
Therefore, the OCE’s second phase review (assuming it is extended by 14
days) should have concluded on June 23, 2009. On July 13, 2009, the OCE
was still conducting its second-phase review and interviewing Mr. Brooks
Hurst.? Therefore, the OCE did not follow the Rules for the Conduct of

Investigations when it investigated this matter outside the mandatory time |

limitations for its second-phase review.

Fven under the OCE’s inaccurate procedural history of this matter, the OCE
was still conducting its investigation of this matter after the second-phase
ended. The second-phase review (according to the OCE), should have
coné¢luded on June 30, 2009. However, on July 13, 2009, the OCE was still
conducting its second-phase review and interviewing Mr. Brooks Hurst.”

The OCE commenced its preliminary-phase and second-phase reviews out
of time. As such, the OCE did not follow the prescribed time limitations and
lost jurisdiction of this matter. Therefore, any purported resolution(s) or
vote(s) by the Board in this matter are null and void and must have no affect.
Rep. Graves respectfully requests that the Ethics Committee dismiss this
matter and that the OCE Report not be made public.

IV. THE OCE REPORT AND THE FLAWS MANIFESTED
WITHIN THE PROCESS IN WHICH IT WAS REFERRED TO
THE ETHICS COMMITTEE WEIGH AGAINST PUBLIC
RELEASE : .

2 See OCE Report, Ex. 5, Memo. of Interview of Witness A [Mr. Brooks Hust].
13
d
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a. The Inaccurate Conclusions and Unsound Recommendation
Reached in the OCE Report Were Inconsistent with the Rules
Governing Referrals to the Ethies Committee

According to Rule 9 of the OCE Rules, the Board shall refer a matter to the
Ethics Committee for further review if it determines there is a substantial
reason to believe the allegations based on all the information then known to
the Board. Despite the fact that the OCE determined that the opposite was

true — that there was no substantial reason to believe that a violation of any

tule occurred, it strangely — and in an act that was inconsistent with its own
tules — voted to refer the matter to the Ethics Committee for further review.,
In the conclusion section of the OCE Report, the OCE made the following
observations:

o The House Ethics Manual does not provide precise guidance for
conflicts of interest whers a Member has a personal financial interest
in Commitiee actions as Congressman Graves has in this matter;

¢ The House Ethics Manual does not expressly prohibit a Member from
participating in Commiitee actions, including selecting a witness for a
hearing where the Member and witness share a financial interest that
may be affected by the hearing; and

e There was not substantial reason to believe that Rep. Graves’
invitation to Witness A violated the spirit of House Rule 3.

See OCE Report, st p. 21. While we do not necessarily adopt the factual
predicates behind the OCE’s conclusions above, we nevertheless agree with
these underling conclusions. Yet, in spite of these conclusions, the OCE
made additional, inaccurate conclusory remarks that Rep. Gravés’ conduct
could have created an “appearance of a conflict of interest” and that his
responseito the Board demonstrated a “lack of candor.” See OCE Report, at
p. 21-22.

™ The “lack of candor” observa_ﬁonwasmadedespiteﬂm&ctﬂxatﬂxBoardﬂid
not find Representative Graves in violation of 18 U.S.C. §1001. :
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According to Rule 1 of the its rules, the OCE has jurisdictionto investigate
allegations that a Member, officer or employee of the House “has violated a
law, rule, regulation, or other standard of conduct in effect at the time the
conduct occurred and applicable to the subject in the performance of his or
her duties or the discharge of his or her responsibilities. ” See OCE Rule 1,
atp. 4. To date, neither an “appearance of a conflict of interest” nor a “lack
of candor” would constitufe an actionable violation of any law, rule,
regulation, or other standard of conduct binding on any Member, officer or
enaployee of the House. The phrase “appearance of a conflict of interest”
appears in the House Ethics Manual only in the context of negotiating for
future employment, see House Ethics Manual at 211, 238, and in the section
dealing with unofficial representational accounts. See House Ethics Manual
at352. The phrase “appearance of impropriety and potential for conflict of
interest” appears in the House Ethics Manual only as it relates to a
Members’ engagement in professional activities. See House Ethics Manual
at 215. The phrase “lack of candor” does not appear in the House Ethics
Manual: Therefore, the OCE’s decision to refer the matter to the Ethics
Committee in spite of the fact it found no substantial reason to believe that
Rep. Graves violated any actual law, rule, regulation, or other standard of
conduct appears to be inconsistent with its own rules.

b. The OCE Report Contains Inaccurate Findings
of Fact Incompatible with Ethics Committee Rules

Despite the facial exoneration of Rep. Graves, the OCE referral to the Ethics
Committee consists of nearly 200 pages of narrative and exhibits. Portions
of said narrative and exhibits may create erroncous impressions for the
reader. For instance, many of the exhibits to the OCE Report are listed as
“Memorandum. of Interview” that are essentially witness summaries
prepared by the OCE staff. These memoranda do not reflect the full
transeripts of interviews, but are rather summaries of the interviews as
prepared by the OCE staff. Placing such summaries into the public domain
would not respect the full and complete testimonies of the witnesses, nor the
context in which such testimonies were given.

The inaccurate findings of fact, as discussed above, also amount to
innuendo, speculative assertions, and factually erroneous conclusory
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statements that the Ethics Committee has long recognized the dangers of
including in the investigative process. See Supra at L According to Ethics
Committee Rule 15(a)(4), which governs complaints received by the Ethics
Committee, “[tlhe complaint shall not contain innuendo, speculative
assertions, and conclusory statements.” Further, Ethics Committee has also
held that frivolous complaints should be dismissed from further
consideration. Ethics Committee Rule 27 states:

If a complaint or information offered as a complaint is
deemed frivolous by an affirmative vote of a wmajority of the
members of the Committee, the Committee may take such
action as it, by an affirmative vote of a majority deems
appropriate in the circomstances.

See Ethics Committee Rules, at p. 48. The public release of the OCE Report
would therefore be inconsistent with policies long respected by the Bthics
Committee.

c. No Redress Exists As Exists in Parallel Proceedings

The non-public release of the OCE Report is even more imiportant to the
interests of justice given that no clear procedural avenue exists to address the
OCE’s inaccurste findings and conclusions. Under the federal civil and
criminal justice system, a defendant may at least seek attorney’s fees from
the government under cerfain circumstances. In criminal matters, a
prevailing party may seek such finds “where the court finds that the position
of the United States was vexatious, frivolous, or in bad faith.”*  This
provision was derived in large part from its civil counterpart, the Equal
Access to Justice Act (EAJA), 28 US.C. §2412 and 18 US.C.
§924(d)(2)(D). No such parallel avenue exists for a prevailing party in an
OCE investigation. Deciding against public release of the OCE Report
would serve o mitigate the inequitable nature of this matter.

5 18 U.S.C. §3006A. This provision is colloquially known as the “Hyde
Amendment.” : ‘ c
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d. Rep. Graves Was Not Told by the OCE about the Potential for
Puablic Disclosure of All Information Provided, Inctading Non-
Germane Material

With respect to the OCE’s investigation, Rep. Graves cooperated in good
faith and in full candor. He complied with every request the OCE made of
him throughout the process, which we believed was nothing more than a pro
forma inquiry. Neither Rep. Graves nor his counsel was ever told by the
OCE that there would be a public disclosure of any information p:rovxded to
the OCE, whether it was germane to its mvestxgaﬂon or not.

In secking to provide information to the OCE in full candor, Rep. Graves
may have made comments that were irrelevant to the OCE’s investigation.
Making public Rep. Graves personal comments that he may bave made
about staff is not relevant to the investigation and only would serve to
unnecessarily embarrass his office.

e. Need for Confidentiality and Underlymg Fairness fto
Cooperating Witnesses

Historically, the Ethics Committee has recognizéd the need to respect the
confidentiality of certain witnesses, and has made certain to do so when
issuing its reports.’® There is no clear authority that allows the Ethics
Comumittee to redact portions of the OCE reports. Therefore, in the present
matter, the Ethics Committee is not able to make necessary redactions to the
OCE Report to protect personal information of individuals referenced
therein, including email addresses and phone numbers, and to protect the
identities of cooperating and confidential witnesses. !

16 Seq, .g., Report on Investigation of Allegations Related to Frproper Conduct
Involving Members and Current or Former House Pages, Commitice on Standards of
Official Conduet, December 8, 2006 (109 Congress, 2™ Session).

'IhemleascfthOCERBpozt d also raise concerns under Rule 7 of the
OCE Code of omggxmmglbxhongg ublwchsclo mdungertohe
oot ot oo regardin on. See U8, Const, art 1, sect. 6, of L
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V. CONCLUSION _
We appreciate your consideration of this matter and the requests we make
herein regarding the QCE’s investigation and its report. We request that this
letter be included in the official record and that it be made public with the
OCE Report should the Ethics Committee decide to publicly release it.
Sincerely,
Elliot S. Berke
Law Office of EBiot S. Berke PLLC

Terry Brady

Matthew Hubbard
Lathrop & Gage LLP

Enclosures -
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To:  Office of Congressional Ethics
United States House of Representatives
From: Barry Pinsles
Chief Connsel — Republican Staff
Committee on Small Business
United States House of Representatives
Re:  Witness Disclosure Procedures of the Committee on Small Business
Date:  Jone 1, 2009

‘This memorandam is being written to describe the procedures that the Cormitiee on
Small Business uses to obtain information on the witnesses testifying at hearings before
the Committes.

Committee Experience

1 am currently Chief Counsel for the Republican Staff of the Comumities on Swmall
Business, a position I have held since Aptil2006. Prior to that, I was Regulatory Coumsel
of the Committee on Small Business, My service fo the Committee commenced on July
25,1999, As a result, I have extonsive experience with Committee hearings, including
the identification of witnesses and the disclosure requirements for witnesses.
Commitiee Jurisdiction

The Committes on Small Business is one of 19 full standing’ committees in Congress.
As a resnlt, the Committes, pursuant to the Rules of the House, has legislative fimctions
to amend and report out any bills that falls within its legislative jurisdiction. Hs
legislative jurisdiction is defined by Rule X, cl. 1(p) of the Rules of the House® which
provides as follows:

3 smdmgemﬁmesmdimgd&edﬁwaehﬁmnhm Select committees have oversight
anthority but have no legislative jurisdiction. In ths Hopse of Representatives, thers is only ons seloct
committes — the Sefoct Committes on Energy Independence and Global Warming. Although siyledas s
mmmmmmmmmmmmhﬁwm

? The Rules of the House ave available at hitp:ifwww.riles hause.go
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(1) Assistance to and protection of small business, including financial aid,
regulatory flexibility, and paperwork reduction.

(2) Participation of small business enterprises in Federal procorement and
Government contracts.

The Office of the Parliamentarian® has interpreted this seemingly broad statement of
jurisdiction in a very narrow manner. The Committee only has jurisdiction over the
Small Business Act, 15 U.S.C. §§ 631-57f, the Smali Business Investment Act,

15USC. §§ 661-97g, Pub. L. No. 94-305 (the statute that created the Office of the Chief
Counsel for Advocacy at the United States Small Bosiness Administration), the
Regulatory FlmbxlrtyAct, 5U.8.C. §§ 601-12,* and the Paperwork Reduction Act,
44U.S.C. §§ 3501-49.5 Legislation that affects small businesses but does not specifically
amendorconﬂlct“mhtheafomnenuonedmmﬁonofmumwﬂlnatbereferredto
the Committee on Small Business.

In addition to its legislative jurisdiction, the Committee also has an oversight function.
Al standing committees, including the Committec on Small Business, pursuant to Rule
X, ¢l 2 (b), have genernl oversight responsibilities to determine whether the Jaws aud
programs within the Committee’s jurisdiction are being implemented properly and
carrectly, The Rules of the House also provide the Small Business with special oversight
function to “study and investigate on a continuing basis the problems of all fypes of small
business.” RuleX, cl. 3(I). Itis thislatter oversight responsibility that grants the
Commitiee on Small Business the power to hold hearings on any matter that may affect
small business from the effect of papal encyclicals on small businesses 1o the impact of
climate change on small energy producers. It is important to reiterate that the
Committee’s broad oversight jurisdiction has no impact on the ability of the Committee
to obtain legislative jurisdiction over a bill introduced by a member of Congress.

¥ The Speaker of the House assigns kgislation introduced to the Committos ar Comittees that have
Jurisdiction over the subject matter of the bill, Rule X1, cf. 2(s). Tha Spoaker is required fo rely on the
procedents of the House for making sech determinations. 7d. at ¢l 2(b). The Office of the Pashiameniarian
hwmmmmzuscu&mmnamhmmmmm
m%:mﬁvamupmmofewh *s legislative jurisdiction.

ility
% The Commitiee on Oversight and Government Reform also has jurisdiction over the Paperwork
Reduction Act.
* For example, the Committes on Small Business sttempted to obtain  referral on HR, 2101, the Weapons
Acqnil!txm Reform Through Enhencing Tedhnical Knowledge and Oversight Act of 2009, The

amend sy of the legisiation over which the Commitice on Small Business has jorisdiction conflict with
any such legistation,
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Commiftee Hearings

Under the Commitiee’s oversight jurisdiction, the majority (the Democrats in the 110
and the current Congress and the Republicans going back to 1995) selects the topies for
hearings.” A public announcement of the hearing is mado at least one week before the
commencement of the hearing. Rule X1, cl. 2(g)(3). The practice of the Chairwoman in
the 110™ and 111" Congresses has been to publicly announce 110 catlier then the week
hefore the hearing is set. Under the miles of the Commitiee on Small Business, the
anponncement is to be sccompanied by a memaorandum on the hearing and a tentative
witness list to the extent practicable. Committes on Small Business, Rule 4. Asa
general matter, the memorandum and witness Hsts are usnally not available to the
minerity when the announcement of the hearing is made.

‘Witness Identification Procedures

Pursuant to Rule 6(B) of the Committee’s rules, the minority (whether it is a full
commitfee hearing or a subcommittes hearing) is entitled to, but need not utilize, one-
third of the witnesses, exclusive of government officials ® This typically means that the
minm'iwmﬁ“mustidemify one or two witnesses to appear at the hearing, The process
for identification has been the same under Mr. Graves as it wag under M, Chabot in the
110™ Congress. In fact, the procedures were pretty much the same for identification of
appropriate witnesses when Republicans controlled the Commities on Small Bosiness
and bad the opportunity to identify the majority of witnesses for hearings.

The first place a committee staffer will look for witnesses is 1o identify potentially
relevant individuals from the Member’s district. For example, when then Chairman
Talent (R-MO) in 1999 and 2000 held hearings on vatue-added agriculture in the
Committes on Small Business, Mr. Talent’s staff first identified witnesses from
Missour.! Simitady, when fhen Chairman Menzullo held hearings on manufacturing or
problems facing health-care providers as a result of regulation by the Centers for
Medicare and Medicaid Services, witnesses were first identified from Rockford, IL (the
largest city in his district), Given the position that the Member of Congress has within
the community, it is not surprising that the Member might have more than a passing

7 A tist of heerings is available at

oy/hesyings/database

r%topyof&aCommh@o’sRnhsmmﬂewﬂhﬂaniemeudfwﬂbRnpxbﬁmsuﬁ The
Comumittes's Rule complies with the roqui ts of House Rue X1, of. 2() authorizing the minority ty
call their own witnesses to bearings.

? For example, the Committes hield a hearing on the fodera! govemment contracting and stoall business
carficr this year. ‘The first panel of witnesses consisted solely of federal government officials. None of the
first pane] of witnesses d for calenlating the ratio of wi that the minority is entitled to have at
the hearing.

¥ The Renking Member, Mr. Graves, control th hiring of staffio advise him and other Republican
members of the Committes pursuant to Rule X, ol. 9 of the Ruies of the House.

" Given the subrarban natire of Mr. Talent’s district, it was difficult to identify witnesses involved in
vale-added agriculture from his district,
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familiarity with a significant Jeader in the business community that would testify at
Committee bearing on a matter of import to that business.

The identification of witnesses from a member’s district was not changed with the advent
of the Democrats regaining control in the 110™ Congress in 2007, Hearings will typically
have at least one witness from the district of the Chair (this is particulady true of
subcommittee hearings). For example, in a recent hearing in 111 Congress on the
implementation of the Consumer Product Safety Improvement Act (CPSIA), Mr. Altmire
(D-PA) (the chair of the subcommittee that held the hearing) invited & member from his
district. The ranking member of that subcommittes, Miss Fallin (R-OK), invited 2
business from her district to testify about the impact of the CPSIA on smali business.
‘While this is only an example, there are many more such examples going all the way
back to the 106" Congress when I first took a position with the Conmittes on Small
Business,

Witness Disclosure Requirements

Once non-governmental witnesses have been identified, they must submit a number of
items fo the Commiitee. First, they must provide a written copy of the statement that will
be made a part of the hearing record. Rule X7, cl. 2(2){4). Second, they must include a
curriculum vitae. Jd. Finally, they are required by the same clanse of Rule XI to file “a
disclosure of the amount and source (by agency and program) of each Federal grant (or
subgrant thereof) or contract (or subcontract thereof) received during the current fiscal
year or either of the two previous fiscal years by the witness or by an entity representsd
by the witness.” Id. Under the House and Commitice Rules, the information set forth in
Rule X1, cl. 2(g)(4) is the only information that the Commitiee will receive concerning
the background of the witness.'?

Even a brief scan of the attached Adobe document will show that no financial interest,
other than grants and contracts, of a witness is to be disclosed pursuant to the House
Rules prior to a hearing. Taking an extreme hypothetical, nothing in Rule X1, cl. 2(g)(4)
would require that a witness that co-owned a restaurant with a Conumittee member would
have to disclose that information. A perusal of the attached form shows that there is no
place on the witness disclosure form for any financial information other than that
required by Rule XT, cL.2(gX4). Given the fact that Snancial interests and dealings of the
Membex is disclosed pursuant to § 101 of the Ethics in Government Act of 1978,

5 U.S.C. App., a committee staff seeking a witness for a hearing would not even seek to
inguire abont any financial dealings that the witness might have with a Member of
Congress.

% | have atiached s Adobe Acrobat file containing the witaess disclosure docwment used by the
Committee in the 108™ Congress. 1t is not significactly different from the form currently nsed by the
majority.
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Commitice op SMALL BUSINESS
Witness Disclosure Requirement - "Truth in Testimony™”
Required by Honse Rule X1, Clanse 2(g)

Your Name: ) l

1. Are you testifying on behalf of a Federal, State, or Local Government Yes No
entity?

. |

2. Are you testifying on behalf of an entity other than a Government entity? ” Yes

3. Please list any federal grants or contracts (including subgrants or subcontracts) which you bave
received since October 1, 2001

4, Other than yourself, pleass Hat what entity or entities you ars representing:

5. X your answer to question munber 2 is yes, please Hst any offices or elected positions held or
briefly describe your representational sapacity with the enfities disclosed in question number 4:

6. If your answer {o question aumber 2 i5 yes, do sny of the watities Yes No

disclosed in question number 4 have parent orgenizations, subsidiaries, or
pmushxpsbﬂmmﬁuufmwhomyonmmtmpmmg

7. i the to guestion oumber 2 Is yes, please list any federal grants or confracts (including
subgrants or subcontracts) which were received by the cutities listed under question 4 since October
1, 2001, wh&ucwdl%ofmmuummmﬁzeywmmmdmgﬂmmmd
amomtofachg:morcmmmbcks&ed

Signatures Date:
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Hubbard, Matthew p—
From:  Pineles, Sary SRR '

Sent:  Monday, June 01, 2009 12:24 PM
To: Hubbard, Matthow
Subject: dum on witness disck

Malt,

Enciosed please find two ducuments: & word version of 3 mamorandum discussing the hearing process and witness identification
and ! 1 also have mMobsAmbatpdfﬁleuHhewﬂne&disdusumhrmdswssedmmhﬂ. Hyou

need me to modity the memorandum of provide sddifional delall, please do net hesitats to contact me.,

Barry Pincles

Chief Counse! ~ Republican Staff
Commitiea on Small Business

Uslted States House of Representatives
B-363 Raybum House Office Building
Washington, DC 20516

emall;

P.8. Say hi to Rosal {we were ot at U of 1 Coliege of Law back i the day).

6/1/2009
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HOUSE COMMITTEE ON SMALL BUSINESS
W Disal Stat "

r d by House Rule XI, Clanse
N Bhaoks Jorst -

1. Ars you lestifylng on bekaif of 2 Fedural, State, o Local YES Nlik
Government eatity?

2. Ave you tevtifying on behnif of an entity ofher tham & Governmest ;{\
YES NO

M\MH{W :zig‘ or entities you are reprozenting:
S

4, Please Hat any wmdpdm:mumwhuymmemﬂou

wmmﬁ?"‘w Aseo (w’”

(For those testifying on baivly of « Government aadty,igmnzhacquwimbelow)

5. 8) Plosse tst any Federal grants or contn
|Mng&a-lmnnnd:wm(agm¢y)whkhmhawudvedmd!ormamwdm'

since October 1, 2006: WA

b} Ifyen mmﬁﬂhzubehlfoﬂnommmlmhy phnemtwredeulm
or eontracts (inchuding subg: sud the t and souree (agency)
received by the entities Ji s {ion
mcenﬂﬁes’mu!nduyurndved:

Aone

slfmmmtymx-mlhf % nos-governmentsl enfity, dots | YE§ NO
It harve & parent organization or an affilinte who you spocifically do
not represeat? Ifn.lktbehlr X

Signatu Date: ;:i; é’i /09
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%(’:'),NALD m\Nzuu_o ) . COMMIVTEE ON FINANCIAL SEFVICES
B Congress of the Wniteh States s on ool -
Seson FEPUBLICAH 2 Srowsone, Beuepesss
Somarro o i e e Bouse of Representatives oo o oo,
[ S—— Washington, WL 20515-1316 HOUBE MANJFAGTURING CAUCALS
NONPROLINERATION, AYD TRADK N FOLBORR AMD TO-SMFNAN

Memorandum

Tor Whomy it May Concem

From:  U.S. Congressman Donald A. Manzullo

Date:  S/21/2009

Re:  Houss Committee on Small Business Witness Disch Sty

‘The Rules of the House were amended in l997tnrequ}m aspmtot‘amwmofawimuﬁfymg
befornﬁouse ina inchasion as part of their written. '

fon “a curricul vmanda ! ofmemmmtmdm(bynmcyandmgam)of
each Federal grant (or subgrent thereof) or contract (or subcontrast thernof) received during the current
fiscal year or either of the two provious fisca} yeart® This “truth in testimowy” rule was retained by the
new Domoseatic majority in 2007 end is still in effect today (House Rule XI, Clause 2(g)4)).

1 served first as o Chalrman of the Tax, Finance, and Exports Subcommittee of the House Small Business
Cormmittee from 1997 umtil 2001, and then s Chairman of the full Small Business Comulttee from 2001
until 2007, Thmnghmﬂmluymlnm d disch of more infe fon than what the
House Rules roq My staff developed the attachod form to sead 1o each wittess slong with their
mmmlmmemammwmmmbymmmu@mmm. At po point in the
form has there ever been & requ} to discloss the financial & of 2 Member of Congress or
their spouse in the business veotars of the witness, This was the ouly form that every witness was .
required to £l out prior to testifying before my Smafl Business panel.

A Maraulio
Member of Congress
WREION, £C DR ETRCT BANCTR:
£228 B Do, Westmaron, DG 20618 » 202065078 « yoc QR25-Sand. O #85 Boume Moo Roan, Ao, 1L 61108 « SIS/AD41281 » Auc SIBMAIAID
PdeaTo o 0 T 10T Mot Viwowea, GUITS 170, Cavais. LA, 5. 80014 « BAASS6-0900 » rec: STE/SED-0A00

PHNTED: O FECYGLED MPBH

COS 00160



105

BOUSE COMMITTEE ON SMALYL BUSINESS
Witness Diselosure Statement
ired by Honse Rule XJ, Clause 2(z)

Your Name:

1. Are you testifying on behalf of s Federal, State, or Local YES NO
Government entity?

2. Are you testifying on behalf of au eutity otber than a Government
entity? YES NO

3. Other than yourself, please list what entity or entitles you sre representing:

¥ m

your rep

4. Please Hst amy offices or elecied positions held or briefly d
capacity with the entitles disclosed in guestion 3,

(For those tesitfying on behalf of # Governmeny entity, Ignore these guestions below)

5. &) Please Gst any Federal grants or contracts (including tracts),
hch:ding the amount and somree (agency) which yon bave received andlor been approved for
since October 1, 2006:

b} If you ave testifying on beball of 2 non-gavernmental entity, please list any federal grants
or contracts (Inclhuding subgrants or subcontracts) and the t and source (spency)
mmmwﬂmmm,m,Mumm 10% of
the cutities® in the yesr recch

6. 1f you are testifying on hekalf of a non-governmental enfity, does | YRS .NO
it lnve a parent organtzation or an affiliate who you specitieatly do
net represent? ¥ so, Bst below:

COS 80161



Board Leo J. Wise, Stoff Director & Chigf Counsel

David Skaggs, Chair  Porter Goss, Co-Chair 1017 Langworth House Office Building
Yuonne Burke Jay Ragen {202) 2259739
Karen Bnglish ‘Wiltiam Frenzel {202) 226-0297 fox
Allison Hayward Abner Mikva email address; cce@mail house.gov
website address: oce house.gov
Orrrce OF CORGRESSIONAL ETHICS
Unrrep STares HOUSE OF REPRESENTATIVES
‘WasamaTON, DC 20515
April 1, 2009

Honorable Sam Graves

1415 Longworth HOB

Washington, DC 20515

INITIATION OF A PRELIMINARY REVIEW
Re:  Review Ne, 09-7000

Dear Congressman Graves:

The Board of the Office of Congressional Ethics (OCE) has initiated a preliminary review into
allegations concerning you putsuant to H. Res, 895, Section 1, clanse ()(1A) of the 110%™
Congress, as amended by H. Res. 5 of the me Congress, and Rule 7 of the OCE’s Rules for the
Conduct of Investigations. Below is a staternent of the natare of the review:
Representative Sam Graves, Ranking Member of the Small Business Committee, invited
Mr. Brooks Hurst to testify at s Committee hearing on “The Stats of the Renewsble Fuels
Industry in the Corrent Bconomy.” The hearing was held on March 4, 2008, It appears
that Mr. Hurst is a friend of Representative Graves and his wife, Lesley Graves, aod that
M. Hurst and Mrs. Graves both bold financial interests in the same renewsble fuels
plants in Missouri, Neither Representative Graves nor Mr. Hurst disclosed the financial
comection between Mr. Hurst and Mrs. Graves to the Committee during the hearing.

Representative Graves' conduct may have violated House Rule 23.

Respectfully yours,

Staff Director and Chief Counsel
Attachment

PRSED O AECYCLIEC PAMER
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Lo 1. Wise, Stgff Direvtor & Cldef Counsel

Retmired
1wt Nkarggs. Cintie Purter tioss, Co Cludir -5 7 17 Longsvarth Heuse Offfce Buildng
Yoomar Hurke Jay Kngent I 2023 22547
Hunan English Witliawm Freyd ‘%‘ {2032) 226 1997 fax
Allises Hetvveand Abwer Mibve f enttid audelrenss peemed] e g
. webite qiklrras: soeiause.gov

Opacr oF Conts, HONAL IIHCS
Unirvnn Stary HOus) oF REPRESERTATIVES
Wastinerron, DC 20518

April 1, 2000

Honorahle Sam Graves
1415 Longworth HOB
Washington, DC 20515
REQUEST FOR INFORMATION
Re:  Review No. £9-7000

Dear Congressman Graves:

“This Request for Inft fon sy 1o u Profiminery Review authorbzcd by the Board of the
Office of Congressional Ethics (OCE) on March 26, 2609,

in accordance with Rule 7(D) and 7(E) of the Office of Congressional Bthics® Rules for the
Conduct of Investigations (*OCE Rules™), a preliminury report must he completed and delivered
io the Board wilhin 30 daye of the initintion of a Review. That report will be prepared for the
Bonrd und it will evaluate the matter based on the information availsble at the end of that 30
days. Your Limely cooporation is appreviated and will assist the Board in reaching an informed
und necurate decision.

Please provide the lollowing information:

(1) The names and conwet information of any member of your staff that arranged or
ussisted in armanging for Mr, Brooks Hurst"s participution at the March 4, 2009, Small
Business Committec hearing on “Tho State of the Renewable Fuels Indusiry in the
Current Economy.™ OCE requests tha! you make these persons availablo for
interviow at a mutusily convenient time. .

{2} "The names and contact information of any ber of your sia{f responsiblc for
stalTing you at the March 4, 2009, Smull Businass Commilice hearing; OCE also
requests thar you make these persons available for interview af a mulvally convenient
time,

LT e
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(3) All fifes, correspondence, emails, notes, and any other documents related to amanging
Mr. Hurst's participation at the March 4, 2009, Small Business Commiittee hearing.

(4} All files, correspondence, emails, potes, snd uny other documents refuting to actions
taken by you or the Small Business Conunittee s a resull of the March 4, 2009,
hearing,

{5) Finaneial documents detniling Mrs, Lesicy Graves” financial intercsis in the Golden
‘Triangle Bnergy Cooperative, Biofuels LLC, and Show Me Ethanel LLC.

{6} Finuncial documents detailing all other busi rolutionships bet Mrs. Graves
and My, Hurst and yourself and Mr. Hurs(.

(7) OCE reguests the opporlunily to interview you st a mulually convenient time.

OCE may make addlitiona) information requests, a5 warranied by the facts and ciroumstances of
this Review. In addition, we will review any additional information you foel is relevant that we
have not requested.

Pleasc note (hat under House Resolution 895 of the 110™ Congress, a5 amended by House
Rusolution S of' the 11 1™ Congress, and OCE Rule 7, the Board may draw a nogative inforence
from any refusal to cooperate and may include a stutemont to that offoct in any refercal to the
Conuniltee on Stundunis of Official Conaduct.

If you have any questions regarding this request or reyuire my assi 1 in the production of the
information requesiod, please do not hesifate 1o contact Elizabeth Horton, investigative Counsel,
|

Very respectiully,

Leo Wiso
StalT Director and Chief Counsel
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HQUSE OF REPRRSENTATIVES

REQUEST FOR INFORMATION — ACKNOWLEDGEMENT OF RECEIPT

Ploase sign the following and return to the OCE by facsimile at (202) 226-0997.

I hereby acknowledge receip) of 8 Request for Information in Review Neo. 7000. By so signing, |
merely ncknowledge receipt of this document,

Member or Designes’s Sig

Member or Designee's Narne;

Date:

COS 00167



110

OFFICE OF CONGRESSTONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES
WASHINGTON, D. C. 20515

David Skages, Chair  Porter Goss, Co-Chaiy Leo J. Wise, Staff Director & Chisf Counsel

FPronne Burke Juy Eagen 1017 Longworth House Office Bullding

Karan English William Frerael (202) 225.9739

Aflisen Hayward Abner Mikva {202) 2260997 fax
April 29, 2009

Honorable Sam Graves

1415 Longworth HOB

Washington, DC 20515

INITIATION OF A SECOND-PHASE REVIBW
Re:  Review No, 09-7000

Dear Congressman Graves:

The Board of the Office of Congressional Bthics (OCE) has initiated a Second-Phase Review
into allegations concerning you in the above numbered matter pursuant to EL Res, 893, Section 1,
clanse (cX1)(C) of the 110% Congress, as amended by H. Res. 5 of the 111 Congress, and Rule
7 of the OCE’s Rules for the Conduct of Tovestigations. The Review will commence on May 2,
2009 and, unless extended by the Board in accordance with our rules, terminate on June 15, 2009.

The Board roscrves the autharity to address any additional, relsted potential violations within its
Jurisdiction that may be discovered in the conrse of this Review.

Very respectfully,

Leo Wise
Staff Director and Chief Counsel
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Small Business Commiftee
United States House of Representatives

Hearing on
The State of the Renewable Faels Industry in the Current Economy

Testimony of

Ron Litterer
Chairman, National Corn Growers Association

March 4, 2009

Madame Chair and distinguished members of the Committee, thank you for the
opportunity to testify today on behalf of the National Corn Growers Association
(NCGA), regarding the state of the renewable fuels industry in the current economy.

My name is Ron Litterer. I farm corn and soybeans near Greéne, Tows, where I also have
a hog finishing operation and I appear before you today as the Chairman of the NCGA.

Background

The National Corn Growers Association represents more than 32,000 com farmers from
48 states as well as more than 300,000 farmers who contribute to corn check off
programs and 26 affiliated state com organizations across the country. The mission of
NCGA is to create and increase opportunities for corn growers and to enhance corn’s
profitability and use.

For more than 20 years, NCGA has worked side by side with farmers, industry and
government to build the ethanol industry from the ground up. Through our efforts, comn
growers across the country and the ethanol industry have helped America move closer to
encrgy independence. Our industry has been, and is currently a major force in the
revitalization of rural America by creating green jobs and by stiroulating economic
activity in our communities. However, the corn ethanol industry, along with many
others, is feeling pressure from the current economic downtumn in the U.S. and world
economies. It is imperative that, at a time when our country is facing a worsening
economic crisis, we recognize the significant role the existing grain-based ethanol
industry has in promoting, not only energy independence, but a more stable and
prosperous U.S, economy.

‘The expansion of the U.S. ethanol industry has created sigpificant economic activity
across rural America. A recently released study by LECG found that in 2008, the ethanol
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industry added $65.6 billion to the nation®s Gross Domestic Product, and created nearly
494,000 new jobs in all sectors of the economy.

During these uncertain economic times, corn growers and other agriculture producers
continue to face a number of serious challenges. We, along with many industries,
continue to face a very volatile marketplace. Over the past three years, the price of com
has seen a dramatic fluctuation. Nearby Chicago Board of Trade (CBOT) prices
increased over 213 percent from February 2006 to June of 2008, a space of Jess than two
and a half years. Thus in just 29 months, the cost of corn which accounts for the majority
of production costs for a grain-based cthanol plant increased on the average of 7.4
percent per month. This included a period from October, 2007 to June of 2008, where
carn prices increased $3.41, or more than 95 percent in 8 months. Unfortunately, the
decrease from record highs has been almost as dramatic, with prices falling by $3.37 per
bu., or more than 48 percent over the past 8 months.

Monthly Nearby CBOT Corn Price -3 Year

$ / Bushel

@ge%@‘@b’\'é\’\,é\ A & ® ®
& F BT L S EE S L E S

Another factor that is often overlooked in this debate is the soaring cost of inputs for
farmers, including energy for fertilizer, itrigation, powering fatm equipment, drying grain
and producing ethanol. Though our efficient use of these inputs is constantly improving,
the price of energy inputs continues on an upward trend.

Corn input costs are established as much as a year before cash sales take place. At
today’s market prices, we are well below our production costs.

H Contribution of the Ethanol Industry to the Economy of the United States, Dr. John Urbanchuk,
Director, LECG, LLC, February 23, 2009,
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Corn Efficiency Indicatars (Per Unit of Qutput, Index 2000 = 1)

- 1987
#e- 19QT
- 2007

Land Usa

Climate impact brlgyatton Water s

Despite tough economic times, corm production is becoming increasingly more efficient.
Today biotechnology enables farmers to apply fewer inputs to produce larger crops on
the same land. Currently it takes about 40 percent less land to grow a bushel of corn than
in 1987, and energy used to produce a bushel of corn has fatlen by an average of 50
percent. According to Keystone Center “Field to Market” Report released in January
2009, the production of corn in the U.S, has made significant measurable improvements
in reducing energy, water, land use and carbon emissions. In order to maintain our
sustainability improvements at the production level it is imperative that the corn ethanol
industry continue to grow and prosper.

480 - 1511
Growers ave greatly e

140 1! increasing production 11987

420 +—i  without needing to

100 boost acres
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Current Economic Condition

Since passage of the expanded Renewable Fuels Standard (RES) in the Energy
Independence and Security Act of 2007, the economic situation for many corn growers
and ethanol producers has deteriorated as a result of the current economic crisis, Fewer
miles driven, decreased oil prices, and expanding ethanol production are all putting
significant pressure on corn and ethanol prices.

Recently, the U.S. renewable fuels industry has been devastated by the scarcity of both
short-term credit to finance operations and long-term capital to finance expansion and
new construction. With a near complete lockup of the financial markets, existing and
future biofuels producers are often unable to secure necessary financing to maintain
operations at existing facilities. This tight capital environment bas pushed the industry to
the brink, with many ethanol plants being forced to shut down, layoff staff and restructure
their debt. Many baoks which had previously extended credit to these companies are
being forced to re-categorize the debt as non-performing and have become reluctant to
extend additional credit to keep these businesses operating.

There is no doubt that Rurai America, along with the rest of the country, is undergoing a
time of tremendous economic challenge. 1t is for this reason we would like to highlight
the important impact that farmer-owned, homegrown fuel production has in bringing
opportunity to the Main Streets of rural America. The role of the American farmers is
changing, growing to encompass providing food, fiber, feed, and fuel for our country.
With the help of the ULS. biofuels industry, our nation’s rural economy is providing more
opportunities for farmers through homegrown renewsble energy development. However,
the well-being of our industry is threatened today by the declining state of our nation’s
economy.

In a November 2008 report by Dr. Cole R. Gustafson entitled *Financing Growth of
Cellulosic Ethanol,” Dr. Gustafson noted that, “Now when the industry is experiencing
marginal profitability but requires significant capital to adopt new technology, firms have
only modest equity to form a new borrowing base.” The continued economic vitality of
the U.S. renewable fuels industry is crucial for attracting the investment in research and
development of second generation renewable feedstocks and the capital necessary to
build the production capacity and infrastructure necessary to meet the 36 billion gallons
of renewable fuels by 2022 proscribed by the Energy Independence and Security Act of
2007. For that reason, it is imperative that the existing grain-based ethanol industry and
the accompanying infrastructure that has been built around that industry continue to
prosper and remain viable in order to serve as the bridge for the next generation of
biofuels.
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The Future of the Industry

With the expansion of the ethanol industry, we are quickly approaching the maximum
amount of ethanol that can be blended into conventional vehicles (commonly referred to
as the “blend wall™). To date there is currently more than 12 billion galions of ethanot
production capacity online, with an additional 2 billion gallons under construction.
Given the downturn in the economy, ethanol production capacity is quickly reaching the
10 percent (artificial) blend wall. For the first time in years, Americans are driving less
than the previous year. U.S. gasoline consumption in 2009 and 2010 is projected to be §
percent below 2007 levels. This decrease in gasoline consumption will accelerate the
coming of the blend wall. It is critical that all public and private stakeholdets work
together to quickly solve this issue. Moving fo higher blends of ethanol is critical to the
sustained bealth and expansion of corn and cellulosic ethanol production in the U.S.

The U.S. currently uses roughly 138 billion galions of gasoline each year. Given the 10
percent blend wall, this means that it will take approximately 13.8 billion gallons of
ethanol to saturate the existing E10 market. In the near term, efforts are underway to
increase the amount of ethanol that can be used in conventional automobiles. In the
longer term, efforts are being made to rapidly expand to the number of flexible fuel
vehicles (FFVs) and higher blends infrastructure to ensure sufficient demand in the
United States automobile fleet.

NCGA fully understands and appreciates that with sound science and a transparent
process, the U.S. Environmental Protection Agency, together with the U.S. Department
of Energy and the U_S. Depariment of Agriculture, will work with stakeholders in the

renewable fuels industry to move toward higher blends of ethanol in our nation’s gasoline

supply.

In conclusion, NCGA sees the grain based ethanol industry as a critical part of domestic
energy security. Its inclusion as part of the nation’s energy policy has strengthened and
farther diversified our nation’s fuel supply in & time of global volatility and increasing
demand for energy. Finally, despite these frying times corn growers will continue to
meet the growing demands of food, feed and fuel in an economical and environmentally
responsible manner. :

1 thank the committee for'its time and look forward to any questions you may have,
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Statement of Mr. Jolm B. Howe
Vice President, Public Affairs, Verenium Corporation
Before the Commitiee on Small Business
United States House of Representatives
March 4, 2009

Mad Chai and bers of the Committee, good afternoon. My name is John B. Bowe, Vice
President, Public Affairs for Verenium Corporation. We are a leading developer of advanced biefvels
process technology and commercial projects, headquartered in Cambridge, Massachusetts, I greatly
appreciate the opportanity to speak with you in this hearing on challenges facing the renewable fuels
industry. This is a truly critical topic and a most critical time for this discussion.

Among America’s biggest challenges is the need to expand domestic energy resources and curb our
appeute for lmportcd fuels. Over the past few years, we have all seen how our dependence on foreign

has di Ily weakened our nation’s economy. And we must recognize that, just as US oil
produmon peaked fotty years ago, we are yeatby year movmg toward a global peak or plateau in
con ion. Finally, we are coming to grips with the need for dramatic action to curh
carbon epissi s.nd‘ 1t cli change. Advanced biofuels, which are low-carbon, renewable and

domestically available, can help us to address all of these major challenges. In recent years they have
become not simply a nice-to-have option, but truly a must-have solution. The temporary, drastic fall in
world oil prices brought on by the economic downturn does ot alter our longer-term predicament. Major
changes to our capital-intensive liquid fuels infrastmcture will take years to implement. If we expect
advanced biofuels to be a scalable, truly impactful part of the energy solution within the next decade,
there is literally no time to lose,

The Small Business Comumittee has a special stake in this issue because a domestic US advanced biofuels
industry will be a ma]or dnver for gmwmg small businesses nationwide. Such an industry will rely on
smail-scale, geographically d production. It will use a variety of agricultural feedstocks and
innovative, regi jcal processes. It will generate a wealth of high-quality, non-
exportable jobs in small businesses thmughout the nation. This is shown clearly by a map appended to
my with the Jocations of currently active advanced biofuels projects nationwide.

Iy-adapted tech

The good news is that the emerping advanced biofuels industry is making strong technical progress,
belying the cynic’s barh that advanced biofucls arc “always a decade away.” Last month, Verenium
successfully commissioned one of the nation’s first true d iop-scale celiulose-to-ethanol plants, a
privately-financed, $80 million, 1.4 million gallon facility in Jennings, LA that generated 300
construction jobs and has 70 permanent employees. In January, we announced our plans to participate in
2 36 million gallon commercial-scale facility, to be built in south central Florida, that will generate 400

ion jobs, 140 pex Jobs and a host of spinoff jobs in the Jocal community. The expanded
RFS targets established by Congress in 2007 may appear ambitions. But our nation can reach these
targets if we stand by this commitment, and work together to develop a strong, clear, comprebensive and
consi policy fra k that supports it. Given the effects we saw last year from skyrocketing costs
for enetgy imports, ] beliave it could be much costlier in the long run not to stand by this commitment,
Truly, this is a case where destiny is in our own hands.

There are, however, several obstacles to the ful develop of 1 domestic advanced biofuels
industry. Most crucial are financing challenges even more severe than those in the economy at large. At
present, large, well-established panics selling dard products are facing tight credit. But evenjin
the best of times, private lenders are unwilling to take technology risk on energy projects using new
technologies, So finding private capital to ialize new biofuels technology is virtually impossible

1
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under present conditions. The result is a financing logjam. The nation will need first-of-a-kind,
commercial-scale projects. This is the only way to establish a track record for tew technologies. Once
these first steps are taken, private capital will be able to step and fund the buildout of the industry. To
take this first step and break this logjam, there is essentially no other place to go today except for
government loans, grants and loan goarantees.

‘These financing challenges, and the challenges inh mdevelupmgnewtuchnolog:w,amm!ypmof
the story. Advanced biofuels developers are also hard at work with partners in the agncultuml sector.
establishing new and fairly complex supply chains for the planting, production, harvest and cx ion of
new feedstocks. Downstream in offtake markets are other risks. Policymakers have yet to clarify how
the rapidly expanded production of biofuels mandated by the RES will be absorbed in a market in which
EPA regulations act as a quota, limiting the blending of ethanol in gasoline to 10%. Finally, the global
fuels market itself is famously subject to the influence of strategic behavior by large and powerful actors,
Several statements from the leadership of the OPEC cartel in recent years suggest a goal to prevent
biofuels from becoming established as an alternative fuel source. 'We have our work cnt out for us!

Despite all of these obstacles, the important thing to remember is that the advanced biofuels industry
holds douns long-term p ial for our nation — to help renew our economy, 1o create jobs, to
restore natural balance in our fragile environment, and to ephance domestic energy security. A recent
report prepared for GM by Sandia National Laboratory supports this perspective. Sandia found thata
larg le celtulosic ethanol industry, capable of meeting one-third to one-half of America’s liquid fuel
needs from within a comparatively modest physical footprint, is both feasible and affordable. Appended
to my tisa y and list of recc dations from this report. The key to success, Sandia
found, is a sustained i policy comni A half-bearted approach will not do. We simply do
not have the option not to pursus advanced biofuels. Iustead, we need to focus on how to do jt right,
through careful attention to the right feedstocks and processes.

Let me close by observing that today’s economic crisis arose from many complex forces. But there is
strong evidence that the surge in world oil prices, corbined with our excessive dependence on oil
unpons, was the precipitating event. We all want to know whea the nation will emerge from today’s
economic weakness. Given the realities of the 21® century, if our nation is to achicve a tmly sustamable,
long term recovery, we s:mply must have commercially viable, scalable and envil
logies for the di production of liquid fuels. Granted, the challenges we face in meetmg this

(o

goal are severe. But failure is not an option.

This concludes my testimony. Thank you very much for the invitation to participate in today’s hearing,
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90-Billion Gallon Biofuel Deployment Study

Executive Summary

Sandia National Laboratories and General Motors” R&D Center conducted a joint
biofuels systems anelysis project from March to November 2008. Known as the “90-
Billion Gallon Btofuel Dep oyment Study,” the purpose of the project was to assess the
feagibility, implications, ki ions, and enablers of large-scale production of biofuels in
the United States.

Ninety billion gallons of ethanol (the energy equivalent of approximately 60 billion
gallons of gasoline) per year by 2030 was chosen as the book-end target to understand the
requireents of an aggressive biofuels deployment schedule. Since previous studies have
addressed the biomass supply potential, but not the supply chain rollout needed to
ach:cve large biofuels production targets, the focus of this study was to develop a

understanding of the evolution of the oomplehe biofuels supply
chmn and key mterdependenmes over txme.

The biofuels supply chain components examined in this study included direct agricultural
land use changes, production of bi feedstocks, storage and portation of these
feedstocks, construction of jon plants, jon of feedstocks to ethanol at these
plants, transportation of ethanol and blending with gasoline, and distribution to retail
outlets. To support this anatysis, a ‘Seed to Station’ system dynamics model (Biofuels
Deployment Model — BDM) was developed to explore the feasibility of meeting specified
ethanol production targets. System dynamics was chosen as the primary modeling
approach because it is well suited to dynamic, non-linear problems involving time-
varying inputs and feedback — two central ft of the biafuels enterprise,

Potential biofuels supply chain barriers examined in this study included impact on Jand
availability and use; impact on water ion; the transportation and distribution
infrastructure challenges and bottlenecks; costs for feedstock, capital, and energy; the
reluctance to make long-term investments due to risk; the pace of technological
innovation; and the greenhouse gus footpmt_ Sensitivity analyses were conducted to

determine key p affecting p h cost, and greenh gas
savings. The effectiveness and cosis of selecied policy aptions to mmgate potential
barriers were also examined.
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Study Conclusions

This study conchudes that 90 billion gallons per year of biomass-derived ethanol can be
produced and distributed with enduring government commitment and continued

Specifically, the model projects that 90 billion gallons of ethanol
can be produced per year m the U. S 15 billion gallons per year from com ethanol, with
the bal from cellulosi

In the study we also evaluated 2 scenario with 15 billion gallons of corn-derived ethanol
and 21 billion gallons of cellulosic ethanol by 2022, an amount that meets the Energy
Independence and Security Act advanced biofuels mandate. In this scenario, cellulosic
ethanol continues to ramp up to 45 billion gallons per year by 2030, for & total ethanol
production of 60 billion gallons per year. This scenario is the basis for the conclusions
summarized below.

Producing 45 billion gallons per year cellulosic ethanol by 2030 requires 480 million tons
of biomass, of which 215 million tons comes from dedicated energy crops, Allowing for
storage, loss, and irmmature perennial crops, these energy crops utilize 48 million acres of
planted cropland ﬁom what is now idle, pasture, or non-grazed forest. The simulations

| in the co hnologies, which results in average
biomass conversion yxelds of over 95 gallons of ethanol per dry ton of biomass by 2030.

.. Biofuels capital expenditures necessary to achieve 60 billion gallons per year of installed
. production capacity are on the order of $250 billion. Though large, thwe expenditures are

tly of similar de to p related i quired to establish and
mamtam 40 billion ga.llons per year of d ic oil production. ¥ , large capital
are challengi idering the present vobm'hty of the oil and capital
‘markets and the amount of regulatory rigk.
This study d that celtulosic biofuels can compete with oil at $20/bbl based on
the following assumptions:

1) Average conversion yield of 95 gallons per dry ton of biomass

2) Average conversion plant capital expenditure of $3.50 per installed gallon of
pameplate capacity

3) Average farm-gate feedstock cost of $40 per dry ton

Sensitivity analyses varying these assumptions individually gave potential cost-
competitiveness with oil priced at $70/bbl to $120/bL
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The cost competitiveness of ethanol is directly dependent on the price of oil and the

realization of technological improvements. In particular, ethanol *seed-to-station” floor

cost is approximately $1.50/gal-ethanol without taxes, and gasoline will undercut this if

priced below $2.25/gal-gasoline without taxes (about $2.65 at the pump). Government

policy incentives such as carbon taxes, excise tax credits, and loan guarantees for

celhulosic biofuels have the ability to mitigate the risk of oil market volatility, thus

reducing the risk and increasing the attractiveness of cellulosic biofuels i

However, these policy incentives would have to protect cellulosic biofuels against low

priced petroleum-based competitors for an extended period to attract significant capital \
investment.

Contmued support of R&D and initial cmmncrclahzzmon is also critical, because

and 1 validation are required to affordably
producc the Jarge volumes of ethanol considered in this stody. Infrastructure investment
is importast to ensure that the rail network in the U.S. can support biofuels distribution;
however, this is a small comp of projected total rail d ds resulting from futare
expanded economic activity.

Significant R&D effort is required for conversion plants to increase their yields to drive
down the cost of biofuel production. Additionally, continued R&D efforts are required to
achieve commercial cultivation of high-yield energy crops ~ key to producing significant

H of inable biofuels without drawing upon land currently used for food and
feed. Additionally, ding feedstock production must target lands requiring little or
no irigation to keep water demands managcable

Transportation OO, savings were 250 million tons o, equivalent per year for 60 billion
gallons of ethanol (excluding greenh gas emissions from land use change — a current
topic of infense research). The energy in cellulosic ethanol is about 3.8 times the energy
content of fossil fuels used for the entire supply chain (production and distribution;
numbers based, in part, on assumptions in GREET). This is about 4 times the net energy
ratio for gasoline (0.8).

Biofuels C: YR TIPS

This study found no fund ] barriers fo producing biofuels at Jarge scale (e.g.,
supply chain or water constraints). However, mulhple actions could be taken to enhance
the successful build-out of the cettulosic biofuels industry.
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Possible actions include:
* A multi-decade energy policy that values stable fuel prices that are high enough to
ensble energy diversity in light of oil price volatility and periodic economic
dislocations
o Options include greenhouse gas taxes and market incentives (e.g., $50/ton.
CO; tax significantly reduces required mcenhv&s)
* Supportive policies to enable biofuel market
market incentives and carbon pricing, that could minimize investment risks
. Bnhancement of biofuels” competitiveness with aggressive R&D- and
jated funding, despite current declining/low oil prices
(Department of Energy, VCs, etc.)
© Co o e

1i-pl 3

conversion efficiency and 4
capital cost
o Improved energy crop technology to reduce cost, land use, and water use
o Decreased timeframe for technologies to reach maturity (lowers
investment risk)

February 2009
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. Small Basiness Committee
United States House of Representatives

Hearing on
The State of the Renewable Fuels Industry in the Current Economy

‘Testimony of

Nathan Kimpel
President & COO, New Energy Corp.

March 4,2009

Good morning Chairwoman Velazquez, Ranking Member Graves and Members of the
Committee. My name is Nathan Kimpel and I am president and chief operating officer of New
Energy Corp, New Energy is located in South Bend, Indiana and became operational in 1984,
We were the first large-scale, greenfield ethanol plant built in the United States. We have been
in continuous operation and are in fine to produce our 2 billionth gallon of ethanol this year. In
2008, New Energy purchased over $180 million of corn from local farmers, farmer owned
cooperative elevators and commercial grain companies.

This is an important and timely hearing, and I am pleased to be here to discuss the unique
challenges and economic difficulty currently facing New Energy Corp. and the U.S. renewable
fuels industry.

Background

Today’s renewable fuels industry consists of 170 biorefineries located in 26 different states with
the capacity to produce 13 billion gallons of high octane, clean burning motor fuel that can be
used right now. An additional 20 biorefineries are under construction. In 2008, the U.S. B
renewable fuels industry’s operating capacity increased by 2.7 billion gallons, a 34 percent
increase over 2007. This growth in production capacity was fueled by the completion, start-up,
and operation of 31 new ethanol plants that will ensure that the industry is capable of filling the
Federal requirements for ethanol use outlined in the Renewable Fuels Standard (RES). The U.S.
renewable fuels industry is a dynamic and growing industry that is revitalizing rural America,
reducing emissions in our nation’s cities, and lowering our dependence on imported petroleum,

Ethanol has become an essential component of the U.S. motor fuel market. Today, ethanol is
blended in more than 70 percent of the nation’s fuel, and is sold virtually from coast to coast and
border to border. Last year, the U.S. renewable fuels industry produced and sold a record 9
billion gallons, contributing significantly to the nation’s economic, environmental and energy
security. s
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The U.S. sthanol industry continnes o have a positive impact on our pation’s economy. U.S.
ethanol producers have long been on the cutting edge of the green economy. Accordingtoa
-report completed just last week for the Renewable Fuels Association', spending by the U.S.
ethanol industry in 2008: ’

» Contributed $65.6 billion to the nation’s Gross Domestic Product (GDP);
»  Supported more than 494,000 jobs in all sectors of the economy; and,

+ Generated an estimated $11.9 billion in tax revenue for the federal government and
nearly $9 billion of additional tax revenue for state and local governments.

Further, the report notes that the net benefit to the Federal government, after ethanol related tax
credits, was more than $7 billion in 2008, providing a return on every doflar invested of 2.5 to 1.

Under the RFS in 2022, 35 of the 36 billion gallons of renewable fuels will be ethanol.
Producing 35 billion gallons of ethanol will, according to the report:

o Add nearly $1.23 trillion (20008) to real GDP by 2022;
» Support as many as 1.18 million jobs in all sectors of the economy;

« Displace the equivalent of nearly 11 billion barrels of crude oil between 2009 and 2022;
and,

« Increase federal tax revenues by nearly $223 biltion (20008) between 2009 and 2022
while state and Jocal tax revenues will increase $167.2 billion (20008).

Current Economic Climate

The renewable fuels industry has taken significant steps forward in reaching the vision of 36
billion gallons of renewable fuel usage by 2022. From 6.5 billion gallons produced in 2007, the
U.S. renewable fuels industry has invested more than $10 billion to expand to 12.5 billion
gallons of production capacity to reach the RFS of 12 billion gallons by 2016. The economic
crisis is significantly impacting sustained, continued growth and development of the industry.
Recently, the U.S. renewable fuels industry has been devastated by the scarcity of both short-
term credit to finance ongoing operations and long-term capital to finance expansion and new
construction.

The renewable fuels industry along with all of our small business supplier partners, the American
corn farmer, has fallen victim to many of the same problems that have affected other industries,
including high raw material costs, and collapsing oil and gasoline prices. Ethanol prices are
partly driven by gasoline prices which are in tum driven by crude oil. Many input costs for
producing corn are as well driven by crude oil prices. Both gasoline and crude oil reached record

! Contribution of the Ethanol Industry to the Economy of the United States, Dr. John Urbanchuk, Director,
LECG, LLC, February 23, 2009,
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levels in 2008. Crude oil prices skyrocketed to $147 per barrel before sinking to below $40.
According to the Energy Information Administration, gasoline usc fell an estimated 3.3 percent
in 2008 - the sharpest decline since 1992 -- as prices hit record levels. Oil led the 2008
commodity boom, and corn prices followed. Oil prices have fallen due in large part to weak
demand from a slowing world economy. Falling gasoline prices have pulled ethanol down as
well, putting pressure on revenue.

However, gasoline and ethanol prices have fallen much more than corn prices over the last year.
We look at a concept called the Commodity Price Spread. This is ially the difference
between the Daily Market Replacement Prices of ethanol and corn expressed on a $ per gallon
basis. In January 2008, the Commodity Price Spread was enough to cover all production and
debt service costs plus make a reasonable contribution on investment. By July, the Commodity
Price Spread had narrowed to the point where an average or model plant was covering perhaps
all Variable Costs and making a contribution to Semi-Variable, but likely not covering the Fixed
Costs of Operations much less any Debt Service. Since July, the Commodity Price Spread has
vacillated between not even covering Variable Costs to making a contribution to Fixed Costs but
rarely if ever making any contribution to Debt Service. Our projections for the balance of the
year based solely on the Futures Markets for com and ethanot show little to no improvement.

Com input costs are established as much as a year before cash sales take place. Our suppliers
tell us that at today’s market prices they are well below their production costs. Unless
agriculturs production costs drop substantially this year, the price squeeze between corn and
ethanol may well continue into next crop year. The RFS for 2009, which effectively is 9.5
billion gallons after imports and prior year carry over credits, is now not only the floor but also
the ceiling for demand.

Today, more than 25 ethanol plants have closed nationwide, idling nearly 2 billion gallons of
capacity.

The outlook for New Energy Corp. and the U.S. ethanol industry will depend on several factors,
including economic growth (consumer spending and gasoline demand), credit availability, and
oil and gasoline (and ethanol) prices. We need to assure the continued yiability of the industry as
it stands today, as well as provide for future evolution and innovation while stimulating’
thousands of green jobs. To do this, access to immediate necessary operating capital is critically
important to help weather the current economic conditions facing the industry.

U.S. ethanol producers have answered the challenge put forth in the RFS and are producing
erough ethanol to fill the requirements, In doing so, the industry has recognized new
opportunities to expand the use of ethanol and ensure the continued success of the RFS. The
market for ethanol and other biofuels must expand to ensure that America’s ethanol industry
continues to grow and evolve. It is critical that the Federal government revisit the arbitrary limit
on ethano] blending — today capped at 10 percent of each gallon of gasoline — and allow gasoline
blenders and refiners to take full advantage of the benefits of ethano! blending. Increasing
ethanol content in gasoline will ensure a market will exist for the next generation of ethanol
produced from cellulose and other biomass materials like municipal solid waste. We look
forward to continuing to work with Congress as well as with the U.S. Environmental Protection
Agency, the U.S. Department of Energy and U.S. Department of Agriculture on this issue.
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Conclusion

The Energy Independence and Secutity Act of 2007, the 2008 Farm Bill and several other
policies enacted by the 110" Congress clearly put our nation on & new path toward greater
energy diversity and national security. By continuing the strong foundation the'U.S. renewable
fuels industry has built for new, green American jobs, we can begin the hard work necessary to
mitigate the impact of global climate change, reduce our dependence on foreign oil, and provide
a tremendous economic stimulus to small business across rural America. The challenges faced
by our industry today will make it stronger and more successful in the future.

Thank you.
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Testimony of Manning Feraci
Vice President of Federal Affairs, National Biodiese! Board
Before the U.S. House Committee on Small Business
March 4, 2008

Summary of Testimony; Biodiesel is a commercially viable, low-carbon renewable fuel that is
widely accepted in the marketplace. There are significant economic, environmental and energy
security benefits associated with the domestic production and use of biodiesel. Though there has
been a significant increase in U.S. biodiesel production since 2004, the U.S. biodiesel industry is
today in the midst of an economic crisis that threatens the industry’s viability and the nation’s
ability to meet the use requirements for advanced biofuels established by the Energy
Independence and Security Act (EISA). A stable federal policy framework that provides a multi-
year extension of the biodiesel tax incentive and a workable Renewable Fuels Standard will
allow the U.S, biodiesel industry to remain viable and play a constructive role in the pation’s
overall energy strategy,

Fhkkdh bk

Chairwoman Velazquez, Ranking Member Graves and Members of the Committee, I thank you
for the opporimmity to testify today on behalf of the National Biodiesel Board (NBB) about the
current economic status of the U.S. biodiesel industry.

About NBB: NBB is the national trade association representing the biodiesel industry as the
coordinating body for research and development in the United States, It was founded in 1992 by
state soybean commodity groups who were funding biodiesel research and development
programs. Since that time, the NBB has developed into a comprehensive industry association
which coordinates and interacts with a broad range of cooperators including industry,
government and academia. NBB’s membership is comprised of biodiesel producers; state,
national and international feedstock and feedstock processor organizations; fuel marketers and
distributors; and technology providers.

Backgronnd and Industry Overview: Biodiesel is a diesel replacement fuel made from
agricultural oils, fats and waste greasoes that meets a specific commercial fuel definition and
specification. The fuel is produced by reacting feedstock with an alcchol to remove the glycerin
and meet the D6751 fuel specifications set forth by the American Society for Testing and
Materials (ASTM International). Biodiesel is one of the best-tested alternative fuels in the
country and the only alternative fuel to meet all of the testing requirements of the 1990
amendments to the Clean Air Act,

Biodiese] is primarily marketed as a 5% blending component with conventional diesel fuel, but
can be used in concentrations up to 20%. It is distributed utilizing the existing fuel distribution
infrastructure with blending cocurring both at fuel terminals and “below the rack” by fuel
jobbers. Biodiesel is beginning to be distributed through the petroleum terminal system. To
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date, biodiese! is available in over 40 fuel distribution terminals. In the past year, ftwo major
pipeline companies have successfully tested BS blends in pipelines, and the bicdiesel industry
has commitied funds to continue to study the technical needs required for moving biodiesel
through U.S. pipelines. Already, biodiesel is moved through pipelines in Europe and extending
that capability in the U.S. would significantly increase biodiesel penetration in the U.S. diesel
fuel market.

Biodiesel Public Policy Benefits: There ate compelling public policy benefits associated with
the enhanced production and use of biodiesel in the U.S.

Biodiesel Reduces our Dependence on Foreign Qil: Biodiesel can play a major role in
expanding domestic refining capacity and reducing our reliance on foreign oil, The 690 million
gallons of biodiesel produced in the U.S. in 2008 displaced 38.1 million barrels of petroleum,
and increased production and use of biodiesel will further displace foreign oil. In addition,
biodiesel is an extremely efficient fuel that creates 3.2 units of energy for gvery unit of fuel that
is required to produce the fuel.

Biodiesel is Good for the Environment: Biodiesel is an environmentally safe fuel, and is the
most viable transportation fuel when measuring its carbon footprint, life cycle and energy
balance. The U.S. Department of Agriculture (USDA)/Department of Energy (DoE) lifecycle
study shows a 78% reduction in direct lifecycle CO2 emissions for B100. 1 billion galons of
biodiesel will reduce current life cycle greenhouse gas emissions by 16.12 billion pounds, the
equivalent of removing 1.4 raillion passenger vehicles from U.S. roads. In 2008 alone,
biodiesel’s contribution to reducing greenhouse gas emissions was equal to removing 980,000
passenger vehicles from America’s roadways.

Biodiesel’s emissions significantly outperform petroleum-based diesel. Research conducted in
the U.S. shows biodiesel emissions have decreased levels of all target polycyclic aromatic
hydrocarbons (PAH) and nitrited PAH compounds, as compared to petrolenm diesel exhaust,
These compounds have been identified as potential cancer causing compounds.

Biodiesel is the only alternative fuel fo voluntarily perform Environmental Protection Agency
(EPA) Tier I and Tier II testing to quantify emission characteristics and health effects. That study
found that B20 (20% biodiesel blended with 80% conventional diesel fuel) provided significant
reductions in total hydrocarbons; carbon monoxide; and total particulate matter. Research also
documents the fact that the ozone forming potential of the hydrocarbon emissions of pure
biodiesel is nearly 50% less than that of petrofeum fuel, Pure biodiesel typically does not contain
sulfur and therefore reduces sulfur dioxide exhaust from diesel engines to virtually zero.

The Biodiesel Industry is Creating Green Jobs and Making a Positive Contribution to the

Economy: In 2008 alone, the U.S. biodiesel industry supported 51,893 jobs in all sectors of the
economy. This added $4.287 biltion to the nation’s Gross Domestic Product (GDP) and
generated $866.2 million in tax revenue for federal, state and local governments.

By conservative estimates, there is domestic feedstock available to support 1.77 billion gallons
of annual biodiese! production in the U.S. The domestic industry has the capacity to support this
level of production. The production of 1.77 billion gallons of fuel would support 78,619 jobs;
add $6.660 billion to the GDP; displace 97.8 million barrels of petroleum; generate $1.345
billion in revenue for federal, state and local governments; and reduce greenhouse gas emissions
by 27.4 billion pounds - the equivalent of removing 2.38 miltion passenger vehicles from U.S.
roads.
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The Biodiesel Industry Stimdates Development of New Low-Carbon Feedstocks: The feedstock
used to produce U.S. biodiesel has increasingly diversified, with waste products such as animal
fat and used restaurant grease (yellow grease) making up a larger portion of the feedstock used to
produce fuel. Biodiesel production is currently the most efficient way to convert lipids into low-
carbon diesel replacement fuel, and as a result, industry demand for less expensive, reliable
sources of fats and oils is stimulating promising public, private and non-profit sector research on
second generation feedstocks such as algae.

Algae’s potential as a source of low carbon fuel has been well documented, and a stable, growing
biodiesel industry is necessary if the U.S. is to eventually benefit from the commercial scale
production of algal-based biofuels. The NBB estimates that for every 100 million gallons of
biodiesel that is produced from algae, 16,455 jobs will be created and $1.461 billion will be
added to the GDP.

U.S. Biodiesel Industry is Facing Severe Economic Hardship: Despite recent growth, the
industry is in the midst of an economic crisis. Plants are having difficulty accessing operating
capital. Volatility in commadity markets and reduced demand for biodiesel in both domestic and
global markets are making it difficult for producers to sell fuel. Lastly, uncertainty relating to
federal policy that is vital to the industry’s survival is sending inconsistent signals to the
marketplace and undermining investor confidence in the industry.

If prolonged, this downturn will lead to a severe retraction in U.S. biodiesel production capacity.
Due to current market conditions, less than one-third of the industry’s facilities are currently
producing fuel. NBB estimates that absent any change in federal policy, U.S. biodiesel
production will likely fall to 300 million gallons in 2009, which would cost the U.S. economy
more than 29,000 jobs. The ability to meet the advanced biofuels goals established in the 2007
Energy Bill could be threatened if today’s economic crisis is not addressed.

A Reliable Policy Framework is Needed for U.S. Biodiesel Industry: The U.S. biodiesel
industry is not seeking the creation of new programs. Instead, common-sense improvements and
thoughtful implementation of existing initiatives will help the industry survive in this difficult
economic climate. Specifically, a multi-year extension of the biodiesel tax incentive and
successful implementation of a workable RFS-2 are needed if the nation is to reap the future
economic, environmental, and energy security benefiis associated with the production and use of
biodiesel,

Extension of the Biodieset Tax Incentive is Vital to the 1.8, Biodiesel Industry: The biodiesel

tax incentive is a $1 per gallon blenders excise tax credit that can be claimed on biodiesel
produced from vegetable oils, animal fats and used restaurant grease (yellow grease). The
incentive can also be claimed in the form of a general business income tax credit. To qualify for
the tax incentive, the biodiesel must by statute meet both the ASTM D6751 fuel specification
and the EPA registration requirements under Section 211 of the Clean Air Act. The incentive
was enacted in 2004 as part of the American Jobs Creation Act (P.L, 108-357). The incentive
was subsequently extended through December 31, 2008 as part of the Energy Policy Act of 2005
(P.L. 109-190). H.R. 1424, the Emergency Economic Stabilization Act of 2008 (P.L. 110-343)
extended the incentive for another year through December 31, 2009.

The biodiesel excise tax credit is claimed at the point where biodiesel is blended with
conventional diese] fuel. Blenders are required to register with the Internal Revenue Service
(IRS) to claim the incentive. The excise tax credit can be used to offset a blender’s fusl excise
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tax liability. To the degree that the incentive exceeds-excise tax liability, eligible taxpayers may
claim a refund from the IRS, This structure accomplishes the incentive’s policy objective of
helping to make biodiesel price competitive with conventional diesel fuel.

Hthe tax incentive is allowed to expire at the end of the year, the price of biodiesel will be
significantly higher than petroleum diesel, thus further reducing demand and making it nearly
impossible for biodiesel plants to produce fuel at a profit. Thus, it is safe to assume that if the
biodiesel tax incentive lapses, biodiesel production in the U.S. will halt or at 2 minimum be
severely curtailed, and the energy security, environmental, and job creation benefits that the
nation realizes from biodiesel production will be lost.

Further, the short-term nature of the incentive under current law inadvertently sends the signal to
the marketplace that the federal commitment to biodiesel is tenuous. At a time when market
conditions are less than ideal and investor confidence is strained, the temporary nature of the
incentive undermines overall confidence in the stability of the industry. A multi-year extension
of a reformed tax incentive that is structured in a manner to promote a stable, viable domestic
industry would address this situation and altow the U.S. to reap the multiple long-term benefits
associated with the enhanced production and use of biodiesel.

will & esel 3 adu
Fconomrc Doymmm The Energy Independence and Secunty Act (P.L. 1 10-140) sxgmﬁcantly
expanded and improved the Renewable Fuels Standard (RFS-2). For the first time, RFS-2
specifically requires a renewable component in U.S. diesel fuel as part of the program’s
Advanced Biofuels Schedule. Specifically, RFS-2 requires the use of 500 million galions of
Biomass-based Diesef in 2009; 650 million gallons in 2010; 800 million gallons in 2011; and 1
billion gallons in 2012, Between 2012 and 2022, a minimum of 1 billion gallons must be used,
and the Administrator of the EPA has the authority to set the use requirement at a higher level.
Fuel must reduce greenhouse gas (ghg) emissions by 50% compared to conventional diese! fuel
to qualify for the program. The statutory Biomass-based Diesel requirement is the first
component of the Advanced Biofuels Schedule to be implemented.

The NBB supports timely implementation of the RFS-2 schedule established in PL. 110.140.
EPA has crafied a Notice of Proposed Rulemaking (NOPR), and this proposed rule has been
forwarded to the Office of Management and Budget (OMB) for review.

Although NBB has not yet had the opportunity to formally review a draft of the RFS-2 NOPR,
EPA personnel through stakeholder meetings have provided us with information indicating that
the NOPR as currently drafted disqualifies Biomass-based Diesel derived from vegetable oil,
including domestically-produced soybean and canola oil, from the Biomass-based Diese]
schedule. Vegetable oils account for more than sixty percent of the feedstock that is available to
meet the RFS-2 Biomass-based Dicsel targets, and the use requirements established by this
component of the Advanced Biofuels Schedule simply cannot be met if these feedstocks are
disqualified from the program. We are hard pressed o believe this potential outcome is
consistent with the will of Congress or sound environmental policy that values the displacement
of petroleum diesel with low-carbon renewable fuels.

As mentioned previously, fuel must reduce ghg emissions by 50% compared to conventional
diesel fuel to qualify for the Biomass-based Diesel program. By statute, significant indirect
emissions are to be considered as part of the ghg emission caleulation. EPA has opted to account
for Indirect Land Use Change (ILUC) in its ghg calculations as part of the rulemaking process.
The result is that the EPA inaccurately attributes significant deforestation in South America to
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the cultivation of oilseeds such as soybeans and canola produced in the U.S. Thus, under the
EPA'’s forthcoming proposed rule for RFS-2, these feedstocks could be disqualified from the
Biomass-based diesel program.

The science pertaining to direct emissions is well established. The USDA/DoE lifecycle was
initially published in 1998, and has been continually refined and updated since this time.
According to this model, biodiesel reduces ghg emissions by 78%.

However, the science surrounding [LUC is at this point unreliable, incomplete and inexact.
Premature publication and use of specific ghg emissions calculations based on faulty ILUC
assumptions will be harmful to the U.S. biodiesel industry, as it will undermine investor
confidence and further deprive the industry of the investment capital it will need 1o meet the
Biomass-based Diesel schedule required in RFS-2. The methodology ultimately used by EPA in
the RFS-2 rulemaking will have a significant impact on the overall success of the program, and
the science and methodology employed by EPA should be subject to thorough public and
acadernic review before numerical values are assigned to specific renewable fuels. Accordingly,
specific ghg reduction calculations attributed to ILUC should not be published at this time until
the methodology EPA plans to employ to make these calculations are subject to a through public
review.

Again, Chairwoman Velazquez, Ranking Member Graves and Members of the Committee, [
sincerely appreciate the opportunity to testify before you today, and would be more than happy
to answer any questions you may have.
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‘Written Testimony of Brooks Hurst, Tarkio, MO, 3/4/2009

My name is Brooks Hurst I farm in northwest Missouri (Tarkio, MO). In addition to
serving on the board of a majority farmer-owned biodiesel production facility located in
Kansas City, Mo., | am also invested in several other new-generation cooperatives and
limited tiability companies. 1 was asked to testify about the impact the economic
downturn has had on the biofuels industry.

Becanse | am more involved with the biodiesel industry than I am ethanol, T will focus on
biodiesel. However, 1 do believe that [ can accurately answer any questions the Small
Business Committee might have about liquid biofuels and/or direct the members to
helpful resources.

For clarification: biodiesel is made from vegetable oil and most of this oil comes from
soybeans, although any fatty acid can be utilized. Biodiesel is blended with petroleum-
based diesel fuel and can power any vehicle or piece of machinery that has a diesel
engine. Ethanol is alcohol that is distilled from a sugar or starch-based mash. Corn is
currently the most economically feasible feedstock for ethanol production. Ethanol is
blended with gasoline for use in cars and light-duty trucks that have gasoline engines.

These two fuels represent real technology that we are able to produce now. Biofuels are
reducing our dependence on foreign oil, adding to our fuel supply and creating jobs by
encouraging the proliferation of “bio-refineries” in the rural areas of this nation. And the
displacement of fossil fuels with these renewable fuels is good for our environment. For
every unit of energy that is used for drilling, transporting and refining gasoline, only 0.9
of a unit is gained. With tillage, fertilizer, processing, etc., figured-in, ethanol yields 1.2
units of energy for every unit of input. Biodiesel’s return on energy investment is even
more impressive, From field to fuel tank, biodiesel gives 3.5 uaits for every unit of
energy while reducing the carbon footprint for every gallon by 70 percent.

While I’m dispelling misinformation, I will also mention that there is no food vs. fuel
issue when if comes to biodiesel. The following figures can also aid in demonstrating the
impact that commodity prices bave on the biodiesel industry.

‘Whole soybeans are rarely fed to animals or eaten by people. The beans are processed
(crushed) to separate the il (20 percent of the soybean itself), meal (75 percent), and
hulls (5 percent). More than 95 percent of all domestically-produced soybean meal is fed
to livestock, but it can also be made Into soymilk, tofu, etc. The hulls are fed to animals
and have the same market value as com. Only the soybean oil is used to make biodiesel.
In other words, for every unit of biodiesel produced, there are more than three times as
many units of feed and/or food produced. What about cooking 0il? Used cooking oil is
also utilized to make biodiesel. So, foods can be fried in oil, and then the oil can be made
into biodiesel. The more soybeans we grow for vegetable oil to be processed into
biodiesel, the more feed and food is produced. The biodiesel industcy provides food,
feed, AND fuel.
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Every 60-pound bushel of soybeans yields approximately 1.5 gallons of soybean oil
which snbsequently yields 1.5 gallons of biodiesel. The formula for biodiesel is simple:
90 percent fatty acid + 10 percent alcohol + catalyst = 90 percent biodiese! and 10
percent glycerin. 1will expand on the role glycerin plays near the conclusion of this
testimony. Soybean oil weighs approximately 7.5 pounds per galion. If you multiply 7.5
by the Chicago Board of Trade price for soybean oil, which gives you a rough idea of the
break-even price for biodiesel.

It is understandable that commodity prices, along with fuel prices, have the greatest
impact on the feasibility of the biofuels industry. I don’t know how direct the
relationship is between the economy and fuel prices, but the dipping petroleum market
has affected our bottom line as much as high feedstock prices did over the summer.

The situation in the world of finance has affected many biofuels operations also. Ata
time when a great deal of operating capital is/was required to pay for margin calls or to
simply keep the operation afloat, lenders tightened the purse strings. Even though
interest rates are low, financial institutions are not willing to loan the money. 1know of
an exaraple where a loan on a biodiese! plant was purchased by a large firm who puta
stop to the farmer-owned plant borrowing money from a local bank. However, the new
financer would not extend operating capital 1o the plant. The biodiesel cooperative is
now trying to squeeze more money from its original investors. They have no other
option!

I also know of a large scale, farmer-owned biodiesel production facility for which 40
percent of the capital requirement for construction was met by farmer-investors. Three
years ago, when the shares were sold to farmers, diesel prices at the pump were around
$3 per gallon and soybean oil prices were around $0.28 per pound. With the Dollar
Blenders Credit from the Federal Government, the future looked bright for biodiesel
investors and financers were knocking on doors wanting the business of these

co-ops and LL.Cs. We all knew things would tighten-up, but we didn’t know how
dramatically. This particolar group had three different lenders willing to put up 60
percent of the capital. Their equity drive closed and construction started at about the
same time that commodity prices began to climb. Those lenders all raised their required
interest rates which prolonged negotiations and before an agreement was reached with
one of the firms. Soybean oil prices were over $0.70 per pound and projected margins
were thin, New lenders were courted, but then the financial world collapsed. The plant
is now partially buiit, but the capital raised has been depleted and the construction crews
have been sent home umtil further capital i raised or a lender steps forward,

1 have been fortunate to be involved in business models with a better position in the
industry. But, things are stilf tough. Nationally, biodiesel’s production capacity is near
2.55 billion gallons per year; however, actual production was approximately 700 million
gallons in 2008. Still, biodiesel was able to displace more than 20 million barrels of
petroleum in 2008. These numbers help to show that there is great potential to increase
the level of U.S. biodiesel production and reduce dependency on foreign oil when
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operating capital is available and/or the markets ave not as volatile as they are today. For
ethanol, approximately 9.5 billion gallons were produced in 2008, which dxsplaced more
tham 300 million gallons of foreign oil.

One 30-40 million gallon biodiesel plant that is integrated with a soybean crush facility
will employ over 50 individuals with a payroll of over $2 million anvually. The
construction of that plant provided jobs and transportation jobs have been created as a
result of the transfer of poods in and out. The demand for soybeans is higher and the feed
for animals is cheaper because the plant was built. Those additional profits combined
with the earnings from the farmet-owned facility are reinvested in rural communities,
creating retail and service jobs. That exemplifies why it is critical to keep the biofuels
ball rolling.

I suppose the government has done everything possible to encourage lenders to extend
operating capital to existing biodiesel and ethanol production facilities. If not, those
avenues need to be explored to maintain the industry we have created and which has truly
had a positive impact on Rural America and our nation as a whole. There is no need to
throw money at “pie-in-the-sky programs” when we have part of the answer to our future
energy needs at hand,

Aside from the requirements for capital and financing, three recommendations for the
committee and the federal government come to mind; extension of the federal Biodiesel
Blender’s Credit, inclusion of glycerin in the federal Bio-based Fuel Blender’s Credit and
implementation of the Renewable Fuels Standard. T believe that biofuels producers who
make it through this volatile shake-out period will be successful long term. Extending
and properly implementing the programs already in place can aid this fledgling industry.

One of the biodiesel plants I am involved in is finding it difficult to book business
forward because of the uncertainty of the continuance of the Biodiesel Blender’s Credit
program. If extended for three more years, operations could minimize their risks by
contracting forward. It would also assure lenders that projections relying on the credit
were accurate and that possible market implications were not a nearby concem.

Likewise, if the Department of Revenue would decide that glycerin is eligible for the
fifty-cent Bio-based Fuel Blending Credit, it would establish a floor for the price of the
co-product coming out of biodiesel plants. There are many uses for glycerin, but its
pricing has fluctuated as greatly as the petroleum and commodity markets. Glycerin is
being successfully utilized as a fuel conditioner in #4 fuel oil. It works as & fuel when
blended at 20 percent in burners that fire asphalt plants. It is bio-based and there is no
reason why it should not be eligible for that tax credit program. Inclusion in the tax
credit program would also help the Environmental Protection Agency move their
classification of glycerin from a waste product to a fuel.

Finally, implementing the Renewable Fuel Standard that Congress passed in the latest
Energy Bill would help to provide additional support for the nation’s biofuels producers.
The specifics for the enforcement of the RFS are still to be determined, but we need it to
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be enacted as soon as possible. Even when biofuels have been less expensive than
petroleum based fuels, we have seen petroleum companies resist making biodiesel or
cthanol available to consumers. The RFS is necessary to help the free market because
petroleum companies have a monopoly on the distribution infrastructure.

Making biofuels available to the public and increasing domestic demand is more
important than ever. All exports of biodiesel to Europe have been stopped as of the first
of the year pending determinations on trade conflicts between U.S. biodiesel producers
and the European Union.

I believe that we, as a nation, stand at a crossroads. The decisions that are made today
will impact this country for years to come. 1t is my hope that my testimony will help
demonstrate the importance of the biofuels industry and that the Small Business
Committee will consider my recommendations. It is crucial that we work together to
ensure that the U.S. biofuels industry continues to play an important role in rural
development and growing our fuel supply.
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Law OFfrFIce OF ELLIOT S. BERKE PLLC

www.berkelawdc.com

October 5, 2009

The Honorable Zoe Lofgren

Chairwoman

The Honorable Jo Bonner

Ranking Republican Member

Committee on Standards of Official Conduct
HT-2, The Capitol

Washington, DC 20515

Dear Chairwoman Lofgren and Ranking Member Bonner:

The Office of Congressional Ethics (“OCE”) was established by the United
States House of Representatives as an independent, non-partisan entity
charged with reviewing allegations of misconduct against Members and,
when appropriate, referring matters to the Committee on Standards of
Official Conduct (“Ethics Committee™). The “Rules for the Conduct of
Investigations™ authorizing the OCE to conduct its investigations of
Members for alleged House Rule(s) violations, and which govern the OCE’s
conduct during the course of such investigations (“OCE Rules™), were
adopted under authority granted by H. Res. 895 of the 110® Congress
Section 1.(c)(F). .

The OCE has investigated Representative Sam Graves (“Rep. Graves™) for
an alleged violation(s) of House Rules. The OCE’s investigation
commenced after an anonymous Complaint was filed. A copy of the
Complaint has not ‘been provided to Rep. Graves, nor has the OCE
confirmed to Rep. Graves the specxﬁc fact allegations contained in the
Complaint.

At the beginning of the OCE’s investigation, the OCE described the nature
of the alleged violation(s), as follows:
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Representative Sam Graves, Ranking Member of the
Committee on Small Business, invited Mr. Brooks Hurst to
testify at a Committee hearing on ‘The State of the
Renewable Fuels Industry in the Current Economy.’ The
hearing was held on March 4, 2009. It appears that Mr.
Hurst is a friend of Rep. Graves and his wife, Lesley
Graves, and that Mr. Hurst and Mrs. Graves both hold a
financial interest in the same renewable fuels plants in
Missouri. Neither Rep. Graves nor Mr. Hurst disclosed the
financial connection between Mr. Hurst and Mrs. Graves to
the Committee during the hearing. Rep. Graves’ conduct
may have violated House Rule 23,

See OCE Corresp. to Rep. Graves, dated April 1, 2009, “INITIATION OF
PRELIMINARY REVIEW.” The OCE never fully explained the nature of the
alieged violation(s) to Rep. Graves. The OCE did not provide Rep. Graves
with specific citation(s) to the section(s) of House Rule 23 or precedent that
the OCE was analyzing to make a determination of whether Rep. Graves
may have violated any rule(s). Id. After Rep. Graves received the OCE’s
April 1, 2009 correspondence, Rep. Graves’ counsel contacted the OCE and
specifically asked the OCE’s counsel to disclose the subsection(s) of House
Rule 23 and any other precedent that the OCE believed Rep. Graves may
" have violated. The OCE did not explain the alleged violation(s) other than
they generally pertained to House Rule 23.

As the Ethics Committee is aware, House Rule 23 is a dense rule that is
comprised of numerous subsections. Thus, it was virtually impossible for
Rep. Graves to know, with any degree of certainty, which section(s) of
House Rule 23 the OCE was considering during its investigation. The
OCE’s refusal to inform Rep. Graves of this information was unfair and
arguably prejudicial to Rep. Graves, as he responded to the OCE’s
investigative inquiries and requests for materials regarding alleged ethics
violation(s).

In retrospect, the fact that the OCE would not elaborate or direct Rep.
Graves to any specific section of House Rule 23 suggests that the OCE did
not have reason to believe that an alleged violation of House Rule 23 may
have occurred. Rhetorically speaking, if there was a potential violation of
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House Rule 23, what prevented the OCE from informing Rep. Graves of the
subsection or language of the rule that was at issue?

Notwithstanding the OCE’s unwillingness to provide a specific citation to
the section of the rule at issue, the OCE’s investigation concerned Mr.
Brooks Hurst who testified as a witness on March 4, 2009, at a Commitfee
on Small Business hearing entitled, “The State of the Renewable Fuels
Industry in the Current Economy” (“Hearing”). The OCE transmitted its
Report and Findings to the Ethics Committee on August 6, 2009 (“OCE
Report”). The OCE’s theory is that Mr. Hurst and Rep. Graves’ wife,
Lesley Graves, hold investments in Golden Triangle Energy Cooperative
and Biofuels LLC, and Rep. Graves should have disclosed this information
(somehow) prior to Mr. Hurst’s testimony at the Hearing. Moreover, that
“Representative Graves could expect Witness A {Mr. Hurst] to testify at the
hearing in a manner consistent with Witness A’s and his [Rep. Graves] own
financial interest.” See OCE Report, at p. 5-6, 9 3.

It is now known to Rep. Graves - after receiving a copy of the OCE Report -
that the OCE was applying its theory to the requirements of House Rule 3,
clause 1, House Rule 23, clause 2, and provisions of the House Ethics
Manual. The relevant excerpts from the rules and the provisions of the
House Ethics Manual that the OCE was evaluating in connection with this
matter are:

Under House Rule 23 clause 2, Members “shall adhere to
the spirit and the letter of the Rules of the House...”.

Under House Rule 3, clause 1, “Every Member...shall vote
on each question put, unless he has a direct personal or
pecuniary inters tint he event of such question.”

The House Ethics Manual advises “sponsoring legislation,
advocating or participating in an action by a House
committee, or contacting an executive branch
agency...entails a degree of advecacy above and beyond
that involved in voting, and thus a Member’s decision on
whether to take any such action on a matter that may affect
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his or her personal financial inferests requires added
circumspection,” :

The House Ethics Manual farther advises that Members
should guard against even the appearance of any
impropriety or conflict of interest because such action may
adversely affect public perceptions and confidence.

See OCE Report, at p. 1. Tt should be noted that the only section of House
Rule 23 that the OCE was evaluating is clause 2, which generally states that
Members should follow the House Rules. Thus, the OCE’s statements to
Rep. Graves at the onset of its preliminary review of this matter - that an
alleged violation of House Rule 23 may have occurred - were not helpful to
Rep. Graves’ understanding of the purported violation(s). In reality, the
OCE was not focusing on House Rule 23. The OCE was focusing on (1)
provisions of the House Ethics Manual, providing that “Members should
guard against even the appearance of any impropriety or conflict of
interest,” and (2) House Rule 3, clause 1, which states Members “shall vote
on each question put, unless he has a direct personal or pecuniary interest
in the event of such question.” See OCE Report, atp. 7.

The OCE Report concludes that “[wlhile the Board finds that there is
substantial reason to believe that Representative Graves’ invitation to
Witness A [Mr. Hurst] created an appearance of a conflict of interest, the
Board notes that any disqualifying interest that Representative Graves had in
this matter would likely have affected Representative Graves only as a
member of a class; therefore, there is not substantial reason to believe
that Representative Graves’ imvitation to Witness A 1[Mr. Harst]
violated the spirit of House Rule 3. See OCE Report, at § 81.

The Committee on Small Business didn’t vote at the Hearing, so there could
be no violation of House Rule 3, clause 1. Further, the Committee on Small

! The OCE Report further states that “[t}he House Ethics Manual, on page 234,
advises Members that, in the context of voting, Members should ‘withdraw when a
question concerning himself arises; but ...the disqualifying interest must be such as
affects the Member directly, and not.as one of a class.””. See OCE Report, at § 81, fn.
101. ‘
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Business has no financial oversight and held the Hearing for purposes of
gathering information on the state of the renewable fuels industry, so there
could be no “appearance of a conflict of interest,” and therefore, no
violation of the House Ethics Manual or House Rule 23, clause 2. The
OCE’s investigation should have ended here based upon these undisputable
facts. Notwithstanding that Rep. Graves’ informed the OCE of these truths,
the OCE chose to continue its investigation taking a trip to Kansas City,
Missouri for two days and interviewing Rep. Graves and three individuals
from his staff, all of which was a waste of the taxpayers’ dollars.

We hereby respectfully request that the Ethics Committee not make public
the OCE Report. While we respect the need for transparency and
accountability in the ethics process, we believe that the interests of justice,
fundamental fairness, and due process are of paramount concerns in this
instance.

The Ethics Committee adopted rules (“Ethics Committee Rules”) to
provide a fair procedural framework for the conduct of the its activities and
to help ensure that the Ethics Commiitee serves well the people of the
United States, the House of Representatives, and the Members, officers, and
employees of the House of Representatives. See Forward to Ethics
Committee Rules, p. 1. Ethics Committee Rule 1 acknowledges that “when
the interests of justice so require, the Ethics Committee, by a majority vote
of its members, may adopt any special procedures, not inconsistent with
these rules, deemed necessary to resolve a particular matter before it.” See
Ethics Committee Rule 1(c), p. 1. As detailed below, the specific procedural
flaws and inaccuracies within the OCE Report make it incumbent on the
Ethics Committee to weigh whether or not the public release of the report
and findings will seive the interests of justice or, in actuality, serve to
potentially denigrate them. .

While Ethics Committee Rule 1 provides the Committee with specific
latitude and discretion in just such a case, the Ethics Committee may not
need to exercise it. The Ethics Committee has publicly acknowledged that it
bhas extended this matter for an additional 45-day period pursuant to Rule
17AMX1XB) and 17A(c). See Statement of the Chair and Ranking
Republican Member of the Committee on Standards of Official Conduct
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Regarding Representative Sam Graves, September 15, 2009. According to
Ethics Committee Rule 17A{e):

If the Committee votes to dismiss a matter referred from
the Board, the Committee is not required to make public
the written report and findings of the Board pursuant to
paragraph (c) unless the Committee’s vote is inconsistent
with the recommendation of the Board.

See Forward, Rules of the Committee on Standards of Official Conduct,
111" Congress (Adopted February 10, 2009 Amended June 9, 2009) at 25.
Both of the criteria for the Ethics Committee to exercise its discretion under
this rule are met in this instance: First, the Ethics Committee voted to
dismiss the matter referred to it from the Board; and second, the Ethics
Committee’s vote was not inconsistent with the recommendation of the
Board, which simply read as follows:

RECOMMENDATION: The Board of the Office of
Congressional Ethics récommends that the Committee on
Standards of Official Conduct further review the above described
allegations concerning Representative Graves.

See OCE Report, at (1). Because the Ethics Committee further reviewed the
matter referred to it by the OCE, its vote is consistent with the OCE’s
recommendation. Therefore, the Ethics Committee is not required to make
public the written report and findings of the Board and indeed should not
make public said OCE Report.

As the FEthics Committee has also publicly acknowledged, it identified
materials in the OCE Report that contained exculpatory evidence that the
OCE failed to provide to Representative Graves. See Statement of the Chair
and Ranking Republican Member of the Committee on Standards of Official
Conduct Regarding Representative Sam Graves, September 15, 2009. For
this and other extenuating circumstances, as described below, the Ethics
Committee should not publicly release the OCE Report.

I. THE OCE’S FINDINGS OF FACT ARE OFTEN
ARGUMENTATIVE AND INNACURATE & THE OCE
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REPORT OMITS DISPOSITIVE FACTS AND INFORMATION
IN REP. GRAVES®’ FAVOR

On July 24, 2009, the Board adopted findings of fact and citations to law
that were submitted by the OCE staff counsel who conducted the
investigation of this matter. See OCE Report, at p. 5.

Rep. Graves’ counsel was present during each interview of Rep. Graves and
his staff. Rep. Graves’ counsel does not agree with many of the purported
“findings of fact” that have been submitted to the Ethics Committee. The
“findings of fact” are often inaccurate and biased, as set forth more fully
herein. Moreover, the OCE omitted important facts from its Report, some of
which are instrumental in making a determmatlon of whether a v1olat10n(s)
of any House Rules may have occurred.

a. The Committee on Small Business Has No Financial Oversight

The OCE Report omits one of the most important and telling facts of this
entire matter, which is that the Hearing was held solely for the purpose of
gathering information on the state of the renewable fuels industry.> See
OCE Report, Ex. 9 at § 5.

The Committee on Small Business (“CSB”) has no financial oversight
whatsoever and it can take no legislative action to financially affect
renewable or bio fuel companies or that industry in general. - The OCE’s
theory in this matter is that “Representative Graves could expect Witness A
[Mr. Hurst] to testify at the hearing in a manner consistent with Witness A’s
and his own financial interest.” See OCE Report, at p. 5-6, 9 3. The OCE’s
theory dies on the umdisputable fact that CSB has no financial oversight, and

2 Exhibit 9 to the OCE’s 1t is & memorandum of OCE’s interview of the
former D Chief of taﬁ‘ (gaul ass), who is cmrmt&l)eputy Staff Director for tbe

CSB. See Report Ex Summary” p. ’s memorandum states
member,_ o Rgge Graves’ staff mfoxmedp OCE “ftlhe Committee has Imn
]Ix%}sdmﬂonso y can talk about anything at A eeOCE rtEx 9 at&s
sxstheo‘glﬁreferencemtheenure
oversight and that the hearing was held for the sole

0S¢

mfoxmahon on the topic of the state of the renewable fuels industry. ‘?ﬂmp cedless to say, thl%

information is not contained in the body of the OCE’s Report and gets lost in one of
seventeen exhibits attached thereto
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therefore, the Hearing could not affect Rep. Graves’ or Mr. Hurst’s financial
interests. .

b. The Committee on Small Business Witness Disclosure
Requirements

The OCE Report also omits the fact that Mr. Hurst complied with all rules
pertaining to disclosures by witnesses testifying before the CSB, a fact that
is substantially relevant to this exercise.

During the investigation, Rep. Graves provided the OCE with a detailed
memorandum prepared by Mr. Barry Pineles (“Pineles Memo”). See Ex. A,
Pineles Memo. Mr. Pineles is Chief Counsel for the Republican Staff of the
CSB, a position he has held since April 2006. Prior to that, Mr. Pineles was
Regulatory Counsel of the CSB. Mr. Pineles also has extensive experience
with Committee hearings, including the identification of witnesses and the
disclosure requirements for witnesses. The Pineles Memo describes the
witness disclosure procedures and requirements for witnesses testifying
before the CSB. The Pineles Memo is not even mentioned in the OCE
Report.

Of particular relevance to the present matter is that portion of the Pineles
Memo pertaining to CSB’s witness disclosure requirements, in which Mr.
Pineles states:

Once non-governmental witnesses have been identified, they
must sabmit a number of items to the Committee [CSB].
First, they must provide a written copy of the statement that
will be made a part of the hearing record. Rule XI, cl.
2(g)(4). Second, they must include a curriculum vitae. Id.
Finally, they are required by the same clause of Rule XI to
file “a disclosure of the amount and source {(by agency and
program) of each Federal grant (or subgrant thereof) or
contract (or subcontract thereof) received during the
current fiscal year or either of the two previous fiscal years
by the witness or by an entity represented by the witness.”
Id. Under the House and Committee JCSB] Rules, the
information set forth in Rule XI, cl. 2(g)(4) is the only .
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information that the Committee [CSB] will receive
concerning the background of the witness,

Even a brief scan of the attached Adobe document® will
show that no financial interest, other than grants and
confracts, of a witness is to be disclosed pursuant to the
House Rules prior to a hearing. Taking an extreme
hypothetical, nothing in Rule XI, cl. 2{g)(4) would require
that a witness that co-owned a restaurant with a Committee
[CSB} member would have to disclose that information. A
perusal of the attached form shows that there is no place on
the witness disclosure form for any financial information
other than that required by Rule XI, cl.2(g)(4). Given the
fact that financial interests and dealings of the Member is
disclosed pursuant to § 101 of the Ethics in Government Act
of 1978, 5 U.S.C. App., a committee staff seeking a witness
for a hearing would not even seek to inquire about any
financial dealings that the witness might have with a
Member of Congress.

See Pineles Memo., at p. 4. In the present matter, Mr. Hurst provided a
curriculum vitae and a copy of his written statement to the CSB, which
became a part of the Hearing record. Mr. Hurst further submitted all of the
information he is required to disclose in the witness disclosure form
(“form™), which was submiited to CSB in a timely fashion. Mr. Hurst
complied with all disclosure requirements for witnesses testifying before the
CSB.

Rep. Graves and all Members inviting witnesses to CSB hearings do not,
and have never inquired into a potential witnesses’ financial investments or
financial dealings that the w1tness may have in common with a Member of
the CSB or their spouse.* Therefore, notwithstanding the fact that Rep.

Graves did rnot know which companies Mr. Hurst was invested, there is no
possibility that Rep. Graves should have disclosed (at the Hearing or
otherwise) that Mr. Hurst is invested in two companies that Lesley Graves is

3 See Ex. B, Mr. Hurst's Witness Disclosure Form.
4 See Ex. C, Manzallo Memo.
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invested. The OCE’s theory, if applied to the CSB hearings, would create an
absurdity because it would require all Members of the CSB to cross-check
their investments and their spouse’s investments with each potential
witnesses’ investments every time a witness is invited by the CSB to testify,

¢. Witness Selection Process

The OCE Report erroneously states that Rep. Graves chose Mr. Hurst to
testify at the Hearing. See OCE Report, at ] 31, 77. The OCE’s findings
are not supported by the information that is attached to its report.

Rep. Graves’ then Deputy Chief of Staff (Paul Sass) stated in OCE’s
interview that he believed that e suggested Mr. Hurst to Rep. Graves. See
OCE Report, Ex. 9 at §{ 23, 29. Rep. Graves’ Chief of Staff (Tom Brown)
and Paul Sass stated during the OCE interviews that they believed Rep.
Graves did not choose Mr. Hurst to be a witness, and that Rep. Graves rarely
gets involved in the process of selecting a witness for Small Business
Committee hearings. See OCE Report, Ex. 8 at § 12; Ex. 9 § 16. Rep.
Graves informed the OCE that “[hle was not sure who chose Brooks Hurst
to testify at the hearing; he believed that it might have been Paul Sass.” See
OCE Report, Ex. 4 at § 5. Rep. Graves further informed the OCE that “[h]e
did not decide to invite Brooks Hurst to testify but he threw out Brooks
Hurst’s name for consideration.” Id. at § 6. Rep. Graves also informed the
OCE that “[h]e did not know who chose the witness [Mr. Hurst]; he doesn’t
normally make those decisions.” Id. at § 7. Rep. Graves further informed
the OCE that “Paul Sass was involved with the decision to invite Brooks
Hurst; that was his job.” Id. at ] 10. There are also numerous e-mails that
are attached to the OCE Report that establish that Rep Graves did not chose
Mr. Hurst and was only tangentially involved in discussing a potential
witness for the Hearing, See OCE Report, Ex. 7. Moreover, these e-mails
establish that Rep. Graves’ staff was making the determination of who to
invite to testify at the Hearing, not Rep. Graves Id

The OCE Report also states that Rep. Graves dismissed a potential witness
under consideration for the hearing because the witness was not from the
district. See OCE Report, at 929. From this alleged fact, which is false, the
OCE erronecusly concludes that Rep. Graves must have also chosen Mr.
Hurst to testify at the hearing (e.g., if Rep. Graves dismisses a potential
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witness that the staff was considering, then Rep. Graves must have also
chose the witness who was invited to the hearing). The OCE’s logic
summarily rules out that Rep. Graves’ alleged decision to dismiss a potential
witness had absolutely nothing to do with the staff’s decision to choose a
witness. The e-mails attached as an exhibit to the OCE Report also
contradict the OCE’s findings. See OCE Report, Ex. 7. The e-mails actually
establish that Rep. Graves’ staff and the minority staff on the CSB
developed the criteria used to select a potential hearing witness before
informing Rep. Graves of the upcoming hearing. See OCE Report, Ex. 7,
Ex. 9 at § 11. Moreover, Paul Sass specifically told the OCE that he, and not
Rep. Graves, rejected the potential witness because the witness was not from
the district. See OCE Report, Ex. 9 at § 15.

d. Conflicts of Interest

The OCE Report states that Rep. Graves’ staff appeared to be aware of
potential conflicts of interest with the witness selection process because they
did not want a witness who was from a company in which Rep. Graves or
Mrs. Graves had invested. See OCE Report, Heading D at § 60. Again, the
facts do not support the OCE’s findings.

As Paul Sass explained to the OCE, he simply did not want a witness from
any companies that Rep. Graves was invested in, e.g., “someone with their
name on a business card.” See OCE Report, Ex. 9 at § 11. In other words,
Rep. Graves® staff did not want a witness who was an officer or employee
(e.g., President or C.E.Q.) of a company that Rep. Graves was invested in.
Mr. Hurst did not fall into the category of witness that Mr. Sass was trying to
avoid. Mr. Hurst was not an officer or employee of Golden Triangle and
- Biofuels. Mr. Hurst was only an investor in those companies.’

e. Rep. Graves Had No Knowledge of Mr. Hurst's Investments
The OCE Report states that “[i]t appears that Representative Graves had

knowledge of Witness A’s [Mr. Hurst] investment in Golden Triangle
Energy Cooperative (“Golden Triangle”) and had reason to believe that

* The OCE Report implicitly draws a negative inference from the fact that Rep.
Graves’ staff was to prudently select g witness for the Hearing, when in fact Rep.
Graves’ staff should be respected for their efforts in this regard.
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Witness A [Mr. Hurst] was invested in Biofuels LLC (“Biofuels™), two
companies which Representative Graves’ wife, Lesley Graves, was also
invested...”. See OCE Report, at { 3.

The OCE provides no citation to any materials or exhibits to support its
purported finding. There is none. The existing information and materials
that the OCE accumulated in its investigation actually support Rep. Graves’
statement that he did not know whether Mr. Hurst was invested in Golden
Triangle or Biofuels. '

The OCE is drawing its inferences from statements it obtained during the
interview process in an attempt to support its inaccurate conclusion, e.g., that
Rep. Graves knew of Mr. Hurst's investments in Golden Triangle and
Biofuels. For example, the OCE states that “Witness A [Mr. Hurst]
acknowledged that he had discussed Golden Triangle Energy with
Representative Graves and that he had discussed Biofuels with him.” See
OCE Report, at 9 5. First, Mr. Hurst confirmed with Rep. Graves’ counsel
that he said no such thing, and that he informed the OCE during his
interview that “he may have discussed Golden Triangle Energy and Biofuels
with Representative Graves af some point.” A rather important piece of Mr.
Hurst’s interview statement that is omitted from paragraph 5 of its Repoit
and its memorandum of interview of Mr. Hurst. Mr. Hurst also informed
Rep. Graves’ counsel that he specifically informed the OCE during his
interview that “he is sure we [he and Rep. Graves] never specifically
discussed what investments he had made.” Mr. Hurst also informed the
OCE that “fhje was not aware that Representative Graves was invested in
Golden Triangle; he could have guessed but he wasn’t sure.” See OCE
Report, Ex. 5 at § 14. Mr. Hurst further informed the OCE that “[h]e didn’t
check with him [Rep. Graves] to see if he had invested in the venture
[Biofuels}” and that “[h]e felt it was rude to ask people about their money.”
See OCE Report, Ex. 5 at § 18. '

Rep. Graves’ statements to the OCE during its investigation also clearly
establish that Rep. Graves did not know of Mr. Hurst’s investments in
Golden Triangle or Biofuels. Rep. Graves informed the OCE during its
interview that “[i]nvestments are not something he talks about with Brooks
 Hurst.” See OCE Report, Ex. 4 at 9 39. Rep. Graves could not say what
Brooks Hurst was invested in; he [Mr, Hurst] goes in and out of investments
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so he wouldn’t know what he was invested in.” Id Rep. Graves also
informed the OCE that “[plersonal investments are not something that
comes up in conversations that he has with Brooks Hurst, he talks to Brooks
Hurst mostly about ‘flying stuff”.” See OCE Report, Ex. 4 at § 42. They
[Rep. Graves and Mr. Hurst] dor ¢ sit down and go over investments.” Id.
Rep. Graves further informed the OCE that “he did nof recall Mr. Hurst
asking him to invest in Golden Triangle.” Id

These facts obtained by the OCE during its investigation do not support its
inaccurate conclusion that Rep. Graves knew of Mr. Hurst’s investments in
Golden Triangle and Biofuels.

f. Brooks Hurst’s Qualifications to Testify on Renewable Fuels

The OCE’s findings erroneously insinuate that Mr. Hurst was not qualified
to testify by stating (1) Mr. Hurst was introduced at the hearing as a farmer
and investor in a small ethanol plant, and (2) Rep. Graves could expect Mr.
Hurst to testify in a manner beneficial to both Mr. Hurst and Rep. Graves’
own financial interests. See OCE Report, at 1Y 3, 40-42, 75. The OCE’s
insinuations are contradicted by the facts and information the OCE obtained
during its investigation.

Rep. QGraves informed the OCE that Mr. Hurst was selected because “he
{Mr. Hurst] was one of the most knowledgeable persons available.” See
OCE Report, Ex. 4 at § 2. Rep. Graves informed the OCE of Mr. Hurst’s
extensive knowledge of renewable fuels, and that Mr. Hurst is President of
the Missouri Soybean Association. See OCE Report, Ex. 4 at Y 12, 13.
Rep. Graves further informed the OCE that Mr. Hurst has testified
extensively regarding the renewable fuels industry throughout the country.
See OCE Report, Ex. 4 at 13,

Mr. Hurst informed the OCE that he had testified at Congressional hearings
on prior occasions. See OCE Report, Ex. 5 at § 9. Mr. Hurst further
informed the OCE that the first time he testified at a Congressional hearing,
he was invited to testify by then Rep. Jim Talent. Id Mr. Hurst also
informed the OCE that the Missouri Soybean Association prepared his
written testimony and provided talking points for his oral testimony for the
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Hearing. See OCE Report, Ex. 5 at 1 10.° Mr. Hurst also informed the OCE
that he thought he was asked to testify at the Hearing because (1) he is
involved with the Missouri Soybean Association, (2) he had worked on
biodiesel issues in the past, and (3) the hearing was scheduled on such short
notice. See OCE Report, Ex. 7 at § 5.

The record clearly establishes that Mr. Hurst was qualified to testify at the
Hearing.

. THE OCE DID NOT FOLLOW RULES 4(F) AND 5 BY
FAILING TO PROVIDE EXCULPATORY INFORMATION TO
REP. GRAVES

Pursuant to Rule 4(F) of the OCE Rules, “[s]taff shall promptly provide to
a subject any exculpatory information received.”

The OCE is therefore required to disclose exculpatory information to a
Member it is investigating. The OCE did not follow Rule 4(F) when, during
the course of the OCE’s investigation, the OCE failed to provide exculpatory
information to Rep. Graves.

The OCE interviewed Mr. Hurst during the course of its investigation of the
Complaint allegations.” The OCE took notes during its interview of Mr.
Hurst and created a memorandum. Id. The OCE further requested that Mr.
Hurst provide the OCE with documentation that showed his investment
interests in Golden Triangle and Biofuels. The OCE further served Mr.
Hurst with a written, request for mformauon and materials regarding the
alleged rule violation(s).

" Mr. Hurst orally answered the OCE’s questions during the OCE’s interview.
Mr. Hurst further provided the OCE with documentation of his investment
interests in Golden Triangle and Biofules. Mr. Hurst also provided the OCE

$ The e-mails attached to the OCE rt further demonstrate that the Missouri
Sozbean Association prepared Mr. Hurst’s wri tmumon for the h and provxded

ot testimo bates numibered. ¢
S oo SO mn86. 55 70000000TS thrsuush 255 0000000050,
7 See OCE Report, Ex. 5, Memo. of Interview of Witness A (Mr. Brooks Hurst).
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with a written response to the OCE’s request for information and materials
regarding the alleged rule violation(s). The information and-materials that
Mr. Hurst provided to the OCE is exculpatory information that establishes
Rep. Graves did not commit any violation(s) of the House Rules.

The OCE did not follow Rule 4(F) of the OCE Rules (“Rule 4(F)"), as
follows. The OCE did not provide Rep. Graves with any information or
notes regarding the OCE’s interview of Mr. Hurst. The OCE did not provide
Rep. Graves with the documentation Mr. Hurst provided to the OCE
regarding his investment interests in Golden Triangle and Biofuels. The
OCE also did not provide Rep. Graves with Mr. Hurst’s written response to
the OCE’s request for information and materials regarding the alleged rule
violation(s). Such conduct is also not in accord with Rule 5, which states
that “Office staff shall be impartial and unbiased in the conduct of
investigation and shall collect all evidence related to the allegations, whether
such evidence tends to prove or disprove the allegations.” See OCE Rules,
atp.9. '

The OCE has denied publicly that it did anything wrong by failing to
provide Rep. Graves with the Hurst information and materials. The OCE
contends it did nothing wrong because Rep. Graves’ counsel had the Hurst
information and materials in its possession. The OCE’s proffered
explanation for its failure to disclose is not encouraging.

The presumption of the OCE’s explanation is that the OCE knew (during the
OCE’s investigation) that Rep. Graves possessed the Hurst information and
materials. However, throughout the course of the OCE’s investigation no
one informed the OCE that Mr. Hurst provided Rep. Graves with a copy of
what he sent to the OCE. Thus, the OCE didn’t know whether or not Rep.
Graves’ counsel possessed the Hurst information and materials during the
course of the OCE’s investigation. The OCE’s counsel cannot absolve
themselves from their responsibility (after the fact) in failing to provide
exculpatory information to Rep. Graves by simply stating that Rep. Graves’
counsel possessed the exculpatory information. In summary, the failure to
provide Rep. Graves with exculpatory information and materials cannot be
excused or justified by virtue of the factual circumstances that it learned of
after submitting its report.
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The Ethics Committee has the authority to dismiss the OCE’s referral of this
matter involving Rep. Graves for alleged House Rule violation(s). The
Ethics Committee also has the authority to not disclose the OCE Report to
the public. Many factors weigh heavily in favor of dismissal of the OCE’s
referral and in not publicizing the OCE Report. See Infra Section IV. The
OCE counsel did not adhere to Rule 4(F) or Rule 5, which states that “Office
staff shall be impartial and unbiased in the conduct of investigation...” See
OCE Rules, at p. 9. Just as when a prosecutor or civil litigation attorney
fails to turn over exculpatory evidence in their respective cases, this matter
involving Rep. Graves should be dismissed, and the OCE Report should not
be made public. :

L. THE OCE CONDUCTED THIS INVESTIGATION OUTSIDE
OF THE _JURISDICTIONAL _TIME _LIMITATIONS

ESTABLISHED BY OCE RULES

The OCE must comply with all time limitations pertaining to its review of
alleged violations, as set forth in the “Rules for the Conduct of
Investigations If the OCE conducts an investigation outside of the
governing time limitations, it loses jurisdiction over the matter it is
investigating and the matter must be summarily dismissed.

The Office shall complete all preliminary reviews within 30
calendar days (hereafter referred to as the “preliminary
review time period). See Rule 7(D).

Before the preliminary review time period expires, the Staff
shall submit a preliminary review report to the Board. The
report shall recommend either that the Board take no
action or that the Board initiate a second-phase review. See
Rule 7(E).

The Board shall authorize a second-phase review of an

- allegation if it finds probable cause to believe the alleged
violation eccurred based on all the information then known
to the Board. See Rule 8(4).

The Office shall complete a second-phase review within 45
calendar days after the Board commences such review
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(hereinafter referred to as ‘second-phase review time
period’). The Board may extend the second-phase-review
time period by an additional 14 calendar days upon an
affirmative vote of a majority of its members. See Rule 8(C).

At the conclusion of the second-phase review time period,
the Staff shall submit to the Board a second-phase report
recommending that the Board forward the matter to the
Standards Committee either for forther action or for
dismissal.” See Rule 8(D).

See OCE Rules, at T(D.)E.), 8(C.)-D.). The OCE Report summarizes the
procedural history of this matter, as follows.!?

¢ On April 2, 2009, the OCE commenced its preliminary review
of Rep. Graves.

* On May 2, 2009, the OCE commenced its second-phase review
of Rep. Graves.

e The second-phase review was extended by 14 calendar days
and ended on June 30, 2009.

However, the OCE’s summary of the procedural history is not supported by
the record. The OCE provided correspondence to Rep. Graves dated April 1,
2009, that informed Rep. Graves of the OCE’s preliminary review of the
alleged House Rules violation(s). See Ex. E.  Moreover, in separate
correspondence to Rep. Graves dated April 1, 2009, concerning the OCE’s
“Request for Information,” the OCE states that “[tlhis Request for
Information is pursuant to a Preliminary Review authorized by the Board of
the Office of Congressional Ethics (OCE) on March 26, 2009. See Ex. E.
Thus, according to the OCE’s correspondence to Rep. Graves, the OCE’s
preliminary review of this matter began on March 26, 2009. As such, the
OCE’s procedural history is inaccurate. The commencement of the
preliminary review occurred on March 26, 2009, and therefore, the
following deadlines pertaining to the OCE’s time limitations for its
preliminary phase and secondary phase review process are as follows.

10 See OCE Report, at p. 6, 9§ 9-13
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¢ On March 26, 2009, the OCE commenced its preliminary
review of Rep. Graves. ’

¢ On April 25, 2009, the second-phase review of Rep. Graves
should have commenced.

e On June 9, 2009, the second-phase review of Rep. Graves
should have concluded.

» The Board could have extended the second-phase review by 14
calendar days to June 23, 2009.

Comparing the OCE’s purported procedural history to the accurate deadlines
note above, establishes that the OCE did not comply with each of the
mandatory time limitations and deadlines for the preliminary-phase and
secondary-phase review periods. '

a. The OCE Lost Jurisdiction of this Matter when it Did Not
Follow the Time Limitations for the Preliminary-Phase Review

Pursuant to OCE Rules 7(D.) and 7(E.), “[t]The Office shall complete ail
preliminary reviews within (30) calendar days (see id Rule 7(D)), and
“[blefore the preliminary review time period expires, the Staff shall submit a
preliminary review report to the Board.” See Id. Rule 7(E). A reasonable
construction of these rules establishes that the OCE must begin its second-
phase review immediately following the conclusion of the OCE’s (30) day
preliminary-phase review, e.g., the time periods are linear and without
pause. To interpret these rules otherwise would create an absurd result. For
example, if the time periods are not construed as linear, then the OCE could
theoretically conduct a preliminary-phase review and then wait two years
before commencing its second-phase review. Thus, the OCE should have
commenced its second-phase review on April 26, 2009, e.g, the day
following the conclusion of its preliminary-phase review that commenced on
March 26, 2009 and concluded on April 25, 2009."' The OCE did not
commence its secondary-phase review until May 2, 2009. See Ex. F.
Therefore, the OCE did not follow the Rules for the Conduct of
Investigations when it investigated this matter outside the mandatory time
limitations for its preliminary-phase review.

! There are 31 calendar days in the month of March.
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b. The OCE Lost Jurisdiction of this Matter when it Did Not
Follow the Time Limitations for the Second-Phase Review

Pursuant to OCE Rules 8(C.) and 8(D.), “[t]he Office shall complete a
second-phase review within (45) calendar days after the Board commences
such review,” and “{t]he Board may extend the second-phase review time
period by an additional 14 calendar days upon an affirmative vote of a
majority of its members.” See Id. Rules 3(C.) and 8(D.) establish that the
OCE must complete its second-phase review within (45) calendar days,
which can be extended by (14) calendar days. The OCE’s second-phase
review should have commenced on April 26, 2009. See Supra at IH.(a.).
Therefore, the OCE’s second phase review (assuming it is extended by 14
days) should have concluded on June 23, 2009. On July 13, 2009, the OCE
was still conducting its second-phase review and interviewing Mr. Brooks
Hurst.? Therefore, the OCE did not follow the Rules for the Conduct of
Investigations when it investigated this matter outside the mandatory time
limitations for its second-phase review.

Even under the OCE’s inaccurate procedural history of this matter, the OCE
was still conducting its investigation of this matter after the second-phase
ended. The second-phase review (according to the OCE), should have
concluded on June 30, 2009, However, on July 13, 2009, the OCE was still
conducting its second-phase review and interviewing Mr. Brooks Hurst."®

The OCE commenced its preliminary-phase and second-phase reviews out
of time. As such, the OCE did not follow the prescribed time limitations and
lost jurisdiction of this matter. Therefore, any purported resolution(s) or
vote(s) by the Board in this matter are null and void and must have no affect.
Rep. Graves respectfully requests that the Ethics Committee dismiss this
matter and that the OCE Report not be made public.

IV. THE OCE REPORT AND THE FLAWS MANIFESTED
WITHIN THE PROCESS IN WHICH IT WAS REFERRED TO
THE ETHICS COMMITTEE WEIGH AGAINST PUBLIC
RELEASE : .

12 See OCE Report, Ex. 5, Memo. of Interview of Witness A [Mr. Brooks Hurst].
13
d
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a. The Imaccarate Conclusions and Unsound Recommendation
Reached in the OCE Report Were Inconsistent with the Rules
Governing Referrals to the Ethics Committee

According to Rule 9 of the OCE Rules, the Board shall refer a matter to the
Ethics Committee for further review if it determines there is a substantial
reason to believe the allegations based on all the information then known to
the Board. Despite the fact that the OCE determined that the opposite was
true — that there was no substantial reason to believe that a violation of any
rule occurred, it strangely — and in an act that was inconsistent with its own
rules — voted to refer the matter to the Ethics Committee for further review.
In the conclusion section of the OCE Report, the OCE made the following
observations:

e The House Ethics Manual does not provide precise guidance for
conflicts of interest where a Member has a personal financial interest
in Committee actions as Congressman Graves has in this matter;

e The House Ethics Manual does not expressly prohibit a Member from
participating in Committee actions, including selecting a witness for a
hearing where the Member and witness share a financial interest that
may be affected by the hearing; and

o There was not substantial reason to believe that Rep. Graves’
invitation to Witness A violated the spirit of House Rule 3.

See OCE Report, at p. 21. While we do not necessarily adopt the factual
predicates behind the OCE’s conclusions above, we nevertheless agree with
these underling conclusions. Yet, in spite of these conclusions, the OCE
made additional, inaccurate conclusory remarks that Rep. Gravés’ conduct
could have created an “appearance of a conflict of interest” and that his
responseito the Board demonstrated a “lack of candor.” See OCE Report, at
p-21-22,

" The “lack of candor” observation was made despite the fact that the Board did
not find Representative Graves in violation of 18 U.S.C. §1001.
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According to Rule 1 of the its rules, the OCE has jurisdiction-to investigate
allegations that a Member, officer or employee of the House “has violated a
law, rule, regulation, or other standard of conduct in effect at the time the
conduct occurred and applicable to the subject in the performance of his or
her duties or the discharge of his or her responsibilities. ” See OCE Rule 1,
at p. 4. To date, neither an “appearance of a conflict of interest” nor a “lack
of candor” would constitute an actionable violation of any law, rule,
regulation, or other standard of conduct binding on any Member, officer or
employee of the House. The phrase “appearance of a conflict of interest”
appears in the House Ethics Manual only in the context of negotiating for
future employment, see House Ethics Manual at 211, 238, and in the section
dealing with unofficial representational accounts. See House Ethics Manual
at 352. The phrase “appearance of impropriety and potential for conflict of
interest” appears in the House Ethics Manual only as it relates to a
Members” engagement in professional activities. See House Ethics Manual
at 215. The phrase “lack of candor” does not appear in the House Ethics
Manual. Therefore, the OCE’s decision to refer the matter to the Ethics
Committee in spite of the fact it found no substantial reason to believe that
Rep. Graves violated any actual law, rule, regulation, or other standard of
conduct appears to be inconsistent with its own rules.

b. The OCE Report Contains Inaccurate Findings
of Fact Incompatible with Ethics Committee Rules

Despite the facial exoneration of Rep. Graves, the OCE referral to the Ethics
Committee consists of nearly 200 pages of narrative and exhibits. Portions
of said narrative and exhibits may create erroneous impressions for the
reader. For instance, many of the exhibits to the OCE Report are listed as
“Memorandurn  of Interview” that are essentially witness summaries
prepared by the OCE staff. These memoranda do not reflect the full
transcripts of interviews, but are rather summaries of the interviews as
prepared by the OCE staff. Placing such summaries into the public domain
would not respect the full and complete testimonies of the witnesses, nor the
context in which such testimonies were given.

The inaccurate findings of fact, as discussed above, also amount to
innuendo, speculative assertions, and factually erroneous conclusory
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statements that the Ethics Committee has long recognized the dangers of
including in the investigative process. See Supra at 1. According to Ethics
Committee Rule 15(a)(4), which governs complaints received by the Ethics
Committee, “[t}he complaint shall not contain innuendo, speculative
assertions, and conclusory statements.” Further, Ethics Committee has also
held that frivolous complaints should be dismissed from further
consideration. Ethics Committee Rule 27 states:

If a complaint or information offered as a complaint is
deemed frivolous by an affirmative vote of a majority of the
members of the Committee, the Committee may take such
action as it, by an affirmative vote of a majorify deems
appropriate in the circomstances.

See Ethics Committee Rules, at p. 48. The public release of the OCE Report
would therefore be inconsistent with policies long respected by the Ethics
Committee.

¢. No Redress Exists As Exists in Parallel Proceediﬁgs

The non-public release of the OCE Report is even more important to the
interests of justice given that no clear procedural avenue exists to address the
OCE’s inaccurate findings and conclusions. Under the federal civil and
criminal justice system, a defendant may at least seek attorney’s fees from
the government under certain circumstances. In criminal matters, a
prevailing party may seek such funds “where the court finds that the position
of the United States was vexatious, frivolous, or in bad faith.”" This
provision was derived in large part from its civil counterpart, the Equal
Access to Justice Act (EAJA), 28 US.C. §2412 and 18 US.C.
§924(dX2)D). No such parallel avenue exists for a prevailing party in an
OCE investigation. Deciding against public release of the OCE Report
would serve to mitigate the inequitable nature of this matter.

1518 U.S.C. §3006A. This provision is colloquially known as the “Hyde
Amendment.” ’

CC2145967v4
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The Honorable Zoe Lofgren
The Honorable Jo Bonner
October 5, 2009

Page 23 of 24

d. Rep. Graves Was Not Told by the OCE about the Potential for
Public Disclosure of All Information Provided, Including Non-
Germane Material

With respect to the OCE’s investigation, Rep. Graves cooperated in good
faith and in full candor. He complied with every request the OCE made of
him throughout the process, which we believed was nothing more than a pro
forma inquiry. Neither Rep. Graves nor his counsel was ever told by the
OCE that there would be a public disclosure of any information provided to
the OCE, whether it was germane to its investigation or not.

In seeking to provide information to the OCE in full candor, Rep. Graves
may have made comments that were irrelevant to the OCE’s investigation.
Making public Rep. Graves personal comments that he may have made
about staff is not relevant to the investigation and only would serve to
unnecessarily embarrass his office.

¢. Need for Confidentiality and Underlymg Fairness to
Cooperating Witnesses

Historically, the Ethics Committee has recognized the need to respect the
conﬁdentxahty of certam witnesses, and has made certain to do so when
issuing its reports.’® There is no clear authority that allows the Ethics
Committee to redact portions of the OCE reports. Therefore, in the present
matter, the Ethics Committee is not able fo make necessary redactions to the
OCE Report to protect personal information of individuals referenced
therein, including email addresses and phone numbers and to protect the
identities of cooperating and confidential witnesses. '

16 See, e.g., Report on Investigation of Allegations Related to Improper Conduct
Involving Members and Current or Former House Pages Committee on Standards of
Official Conduct, December 8, 2006 (109% Congress, 2 Session).

17 The release of the OCE Repoxt could al cerns under Rule 7 of the
OCE Code of Conduct re; hibition of ubhc dlsclosure, and under the
Speech or Debate Clause of the tution. See U.S. Const., an'Isecr 6,¢cl I

CC 2145967v4
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The Honorable Zoe Lofgren
The Honorable Jo Bonner
QOctober 5, 2009

Page 24 of 24

V. CONCLUSION

‘We appreciate your consideration of this matter and the requests we make
herein regarding the OCE’s investigation and its report. We request that this
letter be included in the official record and that it be made public with the
OCE Report should the Ethics Committee decide to publicly release it.

Sincerely,

Elliot S. Berke :
Law Office of Elliot S. Berke PLLC

Terry Brady

Matthew Hubbard
Lathrop & Gage LLP

Enclosures -

CC 2145567v4
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To:  Office of Congressional Ethics
United States House of Representatives
From: Barry Pineles
Chief Counsel — Republican Staff
Committee on Small Business
United States House of Representatives
Re:  Witness Disclosure Procedures of the Committee on Small Business
Date: June 1,2009

This memorandum is being written to describe the procedures that the Committee on
Smail Business uses to obtain information on the witnesses testifying at hearings before
the Committee.

Committee Experience

I am currently Chief Counse] for the Republican Staff of the Commitiee on Smell
Business, a position I have held since April 2006. Prior to that, I was Regulatory Counsel
of the Committee on Small Business. My service to the Committee commenced on July
25, 1999. As a result, I have extensive experience with Committee hearings, inciuding
the identification of witnesses and the disclosure requirements for witnesses.

Committee Jurisdiction

The Committee on Small Business is one of 19 full standing’ committees in Congress.
As a result, the Committee, pursuant to the Rules of the House, has legislative fimctions
to amend and report out any bills that falls within its legislative jurisdiction. 113

legislative jurisdiction is defined by Rule X, cl. 1(p) of the Rules of the House* which
provides as follows:

! Standing committees are distinguished from select committees. Seloct commitiees have oversight
audmitybutlmvonolegislaﬁvejm’lsdicﬁm In the House of Representatives, there is only one select
committes — the Select Committee on Energy Independence and Global Warming, Aithough styledasa
select committee, the Committee on Intelhgencehas(eghlaﬁve Junzdlcﬁun.

% The Rules of the House arc available at hip://www rule; eprec
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(1) Assistance to and protection of small business, including financial aid,
regulatory flexibility, and paperwork reduction.

(2) Participation of small business enterprises in Federal procurement and
Govetnment contracts. .

The Office of the Parliamentarian® has interpreted this seemingly broad statement of
jurisdiction in a very natrow manner. The Committee only has jurisdiction over the
Small Business Act, 15 U.S.C. §§ 631-57f, the Small Business Investment Act,

15 U.8.C. §§ 661-97g, Pub. L. No. 94-305 (the statute that created the Office of the Chief
Counsel for Advocacy at the United States Small Business Administration), the

Regulatory Flexibility Act, 5US.C. §§ 601- 12,* and the Paperwork Reduction Act,

44 US.C. §§ 3501-49.° Legislation that affects small businesses but does not specifically
amend or conflict with the aforemenuoned peroration of statutes will not be referred to
the Committee on Small Business.®

In addition to its legislative jurisdiction, the Committee also has an oversight function,
All standing committees, including the Committee on Small Business, pursuant to Rule
X, ¢l. 2 (b), have general oversight responsibilities to determine whether the laws and
programs within the Committee’s jurisdiction are being implemented properly and
correctly. The Rules of the House also provide the Small Business with special oversight
function to “study and investigate on a continuing basis the problems of all types of small
business.” Rule X, el. 3(I). Itis this latter oversight responsibility that prants the
Commitiee on Small Business the power to hold hearings on any matter that may affect
small business from the effect of papal encyclicals on small businesses to the impact of
climate change on small encrgy producers. It is important fo reiterate that the
Commitiee’s broad oversight jurisdiction has no impact on the ability of the Committee
to obtain legislative jurisdiction over a bill introduced by a member of Congress.

* The Spealoer of the Houss assigns legisiation introduced to the Committee or Committees that have
Jjurisdiction over the subject matter of the bill. Rule XI1, cl. 2(a). The Speaker is required to rely on the
precedents of the House for making such detenminations. J4, at cl. 2(b). The Office of the Parliamentarian
ischmgodwidxmunlmnmgthmpreoedents,ZUSC § 28(a) and, as a result, is the official that provides
amhomanvc interpretations of each Committee’s legislative jurisdiction.

4 The Commitice on the Judiciary also has jurisdiction over the Regulatory Flexibility Act.
¥ The Committee on Oversight and Government Reform also has jurisdiction over the Paperwork
Reduction Act.
6 Forexmnple,theCommmeonSnnUBmmmmpmdmobtamamfemlonH.R.zwl the Weapons
Acquisition System Reform Through Enhancing Technical Knowledge and Oversight Act of 2009, The
Committee argued that the bill (referred to the Committes on Armed Services) would affect participation of
small businesses in foderal procurement. The Committes’s request was rejected because the bill did not
amend any of the legislation over which the Committee on Small Business has jurisdiction conflict with
any soch legisiation,
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Committee Hearings

Under the Committee’s oversight jurisdiction, the majority (the Democrats in the 11o®
and the current Congress and the Republicans going back to 1995) selects the topics for
hearings.” A public announcement of the hearing is made at least one week before the
commencement of the hearing. Rule X1, cl. 2(g)(3). The practice of the Chairwoman in
the 110™ and 111* Congresses has been to publicly announce no earlier than the week
before the hearing is set. Under the rules of the Commitiee on Small Business, the
announcement is to be accompanied by a memorandum on the hearing and a tentative
witness list to the extent practicable. Committee on Small Business, Rule 4.* Asa
general matter, the memorandum and witness lists are usually not available to the
minority when the announcement of the hearing is made.

‘Witness Identification Procedures

Pursuant to Rule 6(B) of the Committee’s rules, the minority {whether it is a full
committee hearing or a subcommitiee hearing) is entitled to, but need not utilize, one-
third of the witnesses, exclusive of government officials.” This typically means that the
minority staff'® must identify onc or two witnesses to appear at the hearing. The process
for identification has been the same under Mr. Graves as it was under Mr. Chabot in the
110" Congress. Tn fact, the procedures were pretty much the same for identification of
appropriate witnesses when Republicans controlled the Committee on Small Business
and bad the opportunity to identify the majority of witnesses for hearings.

The first place a committee staffer will look for witnesses is to identify potentially
relevant individuals from the Member’s district. For example, when then Chairman
Talent (R-MO) in 1999 and 2000 held hearings on value-added agriculture in the
Committee on Small Business, Mr. Talent’s staff first identified witnesses from
Missouri.”” Similarly, when then Chairman Manzullo held hearings on mapufacturing or
problems facing health-care providers as a result of regulation by the Centers for
Medicare and Medicaid Services, witnesses were first identified from Rockford, IL (the
largest city in his district), Given the position that the Member of Congress has within
the community, it is not surprising that the Member might have more than a passing

A copy of the Conumittee®s Rules are on file with the Chief Counsel for the Republican staff. The
Committee’s Rule complies with the requivements of House Rule XI, cl. 2(j) authorizing the minority to
call their own witesses to hearings.

? For example, the Committee held g hearing on the federal government contracting and small business
earlier this year. The first panel of withesses consisted solely of federal government officials, None of the
first panel of witnesses counted for calculating the ratio of witnesses that the minority is entitled to have at

the hearing.

' The Ranking Member, Mr. Graves, controls the hiring of staff to advise him and other Republican
members of the Committee pursuant to Rule X, cl. 9 of the Rules of the House.

' Given the suburban nature of Mr. Talent’s district, it was difficult to identify witnesses involved in
value-added agricnlture from his district.



165

familiarity with a significant leader in the business community that would testify at
Committee hearing on a matter of import to that business.

The identification of witnesses from a member’s district was not changed with the advent
of the Democrats regaining control in the 110® Congress in 2007. Hearings will typicalty
have at least one witness from the district of the Chair (this is particularly true of
subcommittee hearings). For example, in a recent hearing in 111" Congress on the
implementation of the Consumer Product Safety Improvement Act (CPSIA), Mr. Altmire
_ (D-PA) (the chair of the subcommittee that held the hearing) invited 8 member from his

district. The ranking member of that subcommittee, Miss Fallin (R-OK), invited a
business from her district to testify about the impact of the CPSIA on small business.
While this is only an example, there are many more such examples going all the way
back to the 106™ Congress when I first took a position with the Committee on Small
Business.

Witness Disclosure Requirements

Once non-governmental witnesses have been identified, they must submit a number of
items to the Committee. First, they must provide a written copy of the statement that will
be made a part of the hearing record. Rule XJ, cl. 2(g)(4). Second, they must include a
curriculum vitae. Id. Finally, they are required by the seme clause of Rule Xl to file “a
disclosure of the amount and source (by agency and program) of each Federal grant (or
subgrant thereof) or contract (or subcontract thereof) received during the current fiscal
year or either of the two previous fiscal years by the witness or by an entity represented
by the witness.” Id. Under the House and Committee Rules, the information set forth in
Rule X1, cl. 2(g)(4) is the only information that the Committee will receive concerning
the background of the witness, ™ :

Even a brief scan of the attached Adobe document will show that no financial interest,
other than grants and contracts, of a witness is to be disclosed pursuant to the House
Rules prior to 2 hearing. Taking an extreme hypothetical, nothing in Rule XT, cl. 2(g}4)
would require that a witness that co-owned a restaurant with a Committee member would
have to disclose that information. A perusal of the attached form shows that there is no
place on the witness disclosure form for any financial information other than that
required by Rule X1, c1.2(g)¥(4). Given the fact that financial interests and dealings of the
Member is disclosed pursuant to § 101 of the Ethics in Government Act of 1978,

5 U.5.C. App., a commitiee staff secking a witness for a hearing would not cven seek to
inguire about any financial dealings that the witness might have with a Member of
Congress.

2 1 have attached an Adobe Acrobet file containing the witness disclosure document used by the
Comumittee in the 108* Congress. It is not significantly different from the form currentty used by the
majority.
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Committee on SMALL BUSINESS

Witness Disclosure Requirement - "Truth in Twumony"

Required by House Rule XT, Clause 2(g)

Your Name:
1. Axe you testifying on behalf of a Federal, State, or Local Govemment Yes No
entity?

Yes No

2. Are you testifying on behalf of an entity other than a Government entity?

3. Please list any foderal grants or contracts (including subgrants or subcontracts) which you have

received since Ootober 1, 2001:

4. Other than yourself, please Hst what entity or entities you are representing:

5. If your answer to question munber 2 is yes, please list any offices or elected positions held or
briefly describe your representational capacity with the entities disclosed in question number 4:

6. If your answer to question number 2 is ves, do any of the entities
disclosed in question number 4 have parent organizations, subsidiaries, or
partnerships to the entities for whom you are not representing?

No

7. If the answer to question number 2 is yes, please list any federal grmts or contracts (including
subgrants or subcontracts) which were received by the entities listed under question 4 since October
1, 2001, which exceed 10% of the entities revenue in the vear received, including the sowrce and

amount of each grant or contract to be listed:

Signature: Date;
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Hubbard, Matthew

From: Pineles, Barry IRIGIREEEHEAASSY|
Sent:  Monday, June 01, 2008 12:24 PM

To: Hubbard, Matthew

Subj on

Matt,

Enclosed please find two documents: a word veision of a mer
and disciosure. | also have attached an Adobe Acrobat pdf fils of the wi
need me to modify the memorandum or provide additional detail, pleass do not hesitate to contact me.

dum d ing the hearing p and wit identification
form di d In footnote 12. i you

Barry Pinales

Chief Counse! ~ Republican Steff
Committee on Small Business

United States House of Representatives
B-363 Raybum House Office Building
Washington, DC 20515

tek

email: MR-

P.S. Say hito Rosales M {we were ck at U of | College of Law back In the day).

6/1/2009
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HOUSE COMMITTEE ON SMALL BUSINESS
Witness Disclosure Statement
Reguired by House Rule XI, Clause 2(g)

Your Namye:

'ngraak.s N, ifs +
1. Are yon testifying on behalf of a Federal, State, or Local YES N%
Government eatlty?

2. Are you testifylng on behaif of an entity other than 2 Government )L
enﬁty" YES

O?m y dﬁ ease l&t m or entities you are representing:

. Please list any or elected positions held or brleﬂ'y deccribe your representstional
capacity with the enflties
Mamber S p -g Busehoy Aseo ‘&?-

(For those testifying on bdwgnf & Governmeni eniily, lgnore these questions below}

3. a) Please list any Federal grants or contracts {(including subgrants or subcontructs),
tucloding the ansount and spurce {agency) which you have received and/or been approved for

gince October |, 2006: A

b) If you are testifying on behalf of 3 non-governmental entity, please list any federal grants
or contraets (including tubgrnh or tubcontraeu) and the smount and source {(agency)
received by the entitjos on 3 since October 1, 2006, which exceeded 10% of

the entities’ revenues ln yur received:

Aoms

6. I you are testifying on babalf of A non-governmental entity, docs | YES NO
it have a parent organization or an affiiate who you specificaily do
not represent? If so, fist below: x

NO
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DONALD A. MANZULLO
18 Drersecy, Aameus

COMMITTEE ON FORTIGN AFFAIRS
Sewon REPUBLICAN

SURGOMMITES On ASIA, THE Paciae,
AND THE GLOBAL ENVIOOMAENT
SURCONMMITTEE ON TERROMSM,
NONPACUIFERATION, At TRADE
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Congress of the United States e
Bousge of Lepresentatives m;:;:.;u

Memorandum

To:

From:

Whom i May Concem

.S, Congy Donald A.

512172009

House Ct on Small Business Witness Di

The Rules of the House were amended in lmmmumofnsmuneMDtammmtuﬁﬁmg

beforenHouse ittes in & h as part of their written
*g curri vitag and a disel of the ammmt and source (by agency and program) of
each Federal grant (or thereof) or {or sut thereof) received during the current

fiscal yesr or either of the two previous fiscal ysars.” This “truth in testimony” rule was retained by the
new Democratic majority in 2007 and is still in effect today (House Rule X1, Clause 2(2)(4)).

1 served first as a Chairman of the Tax, Finance, and Exports Subcommittee of the House Small Business
Committee from 1997 until 2001, and then as Chairman of the full Small Business Conmnuec from 2001

until 2607, Thmughom those 10 years, I never req
Honse Rules requi dthe

3 dienl

of more infe than what the
‘hed form to send to each witnzss along with their

My staff develop

invitation letter based on a templnte suggamd to themn bythe Ho\mku}a Comminee Atno point in the

form has there ever been # requb

the fi of a Member of Congress or

their spobse in the business ventare afﬂxe witness. This was the only form that every witness was
required to fill out prior to testifying before my Small Business panel.

WASHNITON,
2228 furarw Borses, Wasieamon, D0 20615 « 2022085676 + rax 200/235-5204.
higxlimanzialk

A, Manzullo
Member of Congress

DG OFACE: TG OFFICES:
T 418 Soum M Foan Roan, ROCpn, 1. 81108 » S1S/994.1281 » s 816/394-3630
Houka.gov 0101 Nowr Vesoew, BaTe 170, Cemepw Luc, It 60014 « BIS/3S6-9000 » mx: 815/356-0808

PRINTED O RECYEAED PAPER



HOUSE COMMITTEE ON SMALIL BUSINESS
Witness Disclosure Statement
Required by House Rule X1, Clause 2(g)

Your Name:

1. Are you testifying on behalf of a Federal, State, or Local YES NO
Government eutity?

2. Are you testifying on bebalf of an entity other than a Government

entity? YES NO

3. Other than yourself, please list what entity or entities you are representing:

4. Please list any offices or slected positions held or briefly describe your representational
capacity with the entities disclosed in question 3.

{For those testifying on behalf of n Government entity, ignore these questions below)

5. #) Please list any Federal grants or contracts (inclading subgrants or subcontracts),
Including the amount and source (agency) which you have received and/or been approved for
since October 1, 2006:

b) ¥ yon ave testifying on bebalf of a non-governmental entity, please list any federal grants
or contracts (including sabgrants or subcontracts) and the amount and source (agency)
received by the entities T jon 3 since October 1, 2006, which exceeded 10% of
the entities” revenues in the year reccived:

6. If you are testifying on behalf of a non-governmental eutity, does | YES .NO
it have a parcat organization or an affiltate who you specifically do
not represent? If so, list below:

Signature: Date:
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Board

David Skaggs, Chair  Porter Gass, Co-Chair 1017 Longworth House Office Building
Yvonne Burke Jay Eagen {202) 225-9739
Karan English William Frenzel (202) 226-0997 fax
Abllison Hayward Abner Mikva email address: oce@mail house.gov

OFrFICE OF CONGRESSIONAL ETHICS
UNTTED STATES HOUSE OF REPRESENTATIVES
WASHINGTON, DC 20515

April 1, 2009

Honorable Sam Graves
1415 Longworth HOB
Washington, DC 20515

INITIATION OF A PRELIMINARY REVIEW
Re:  Review No, 09-7000

Dear Congressman Graves:

The Board of the Office of Congressional Ethics (OCE) has initiated a preliminary review into
allegations concerning you pursuant to H. Res. 895, Section 1, clause (c){1){A) of the | 10"
Congress, as amended by H. Res. 5 of the 1 1" Congress, and Rule 7 of the OCE’s Rules for the
Conduct of Investigations. Below is a statement of the nature of the review:

Representative Sam Graves, Ranking Member of the Small Business Committee, invited
Mr. Brooks Hurst to testify at 8 Committes hearing on “The State of the Renewable Fuels
Industry in the Current Economy.” The hearing was held on March 4, 2009, It appears
that Mr. Hurst is a friend of Representative Graves and his wifo, Lesley Graves, and that
Mr. Hurst and Mrs. Graves both hold financial interests in the same renewable fuels
plants in Missouri. Neither Representative Graves nor Mr. Hurst disclosed the financial
connection between Mr. Hurst and Mrs. Graves to the Corpmittee during the hearing.

Representative Graves® conduct may have violated House Rule 23.

Respectfully yours,

!!Bﬂ

Staff Director and Chief Counsel
Attachment

PRINTED ON RECYCLER PAPER

Leo J. Wise, Staff Director & Chief Counsel

webstie address: oce.house.goy
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Exhibit E



Fews 1. Wise, Staff Director & Chief Connae!

Hesard
Dacied Mearggs, Cledde Prrter G, O Dl 117 Langrarsh Howse (fffce Buitiling
Yveunr Hucke Jay Kagen 12023 22384730
Keorewnt Krglixh S¥iltiaqm Feenzel {212} 226 4R97 fax
Adlisen Huywardd Amer Mikve ptnetilt askdresss rceGmeil house.gov

webnite wddress: ove hause gov

Orrtor e CoNGRESSIONAL Brities
Uit STares Houstt or REPRESENTATIVIS
WasiunGTon, DC 20515

April 1, 2009

Honorable Sum Graves
1413 Longworth HOB
Washington, DC 20515

REQUEST FOR INFORMATION
Re:  Review Neo, 09-7000

Dear Congressman Graves:

“This Request for Information is pursuant 1o a Preliminary Review authorized by the Board of the
Office of Congressional Bihics (OCE) on Maveh 26, 2009,

in accordunce with Rule 2(D) and 7(E) of the O{Tiee of Congressional Ethics’ Rules for the
Conduct of Investigations (*OCE Rules™), a preliminury report must be completed and delivered
1o the Board within 30 days of the initiation of o Review. That report will be prepared for the
Bourd und il will evakiate the matter based on the information available at the end of that 30
days. Your timely cooperution is apprecinied and will assist the Board in reaching an informed
and accurate docision.

Please provide the following information:

(1) The names and contact information of any member of your stafT that arranged or
assisted in arrunging for Mr. Brooks Hursts participation at the March 4, 2009, Small
Business Commitice hearing on “The State of the Renewabie Fuels Industry in the
Current E y." OCE requests that you moke these persons available for
interviow al a mutually convenient time. :

{2) The names and contact information af any member of your sta{T responsible for
staffing you at the March 4, 2009, Small Business Commilice hearing, OCE also
requests that you make these persons available for interview at a mutually convenient
time.

TR IO O AR
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(3) All files, correspondence, emails, notes, and any other documents related lo arranging
Mr. Hurst's participation at the March 4, 2009, Small Busincss Committee hearing.

(4) All Iiles, correspondence, emails, notes, and any other documents relating to actions
taken by you or the Small Business Commitlce as a resalt of the March 4, 2009,
hearing.

{5} Financial documents detailing Mrs. Lesley Graves® financial inlerests in the Golden
‘Triangle Encrgy Cooperative, Biofuels LLC, and Show Me Ethanol LLC,

(0} Financial documents delailing all other business relutionships between Mrs, Graves
and Mr. Hurst and yoursell and Mr. Hurst.

(7) OCE requests the opportunity 1o inlerview you af # mulually convenient Lime,

OCE may make additional information requests, as warranted by the facts and circumstances off
this Review. In addition, we will review any additional information you feol is relevant that we
huve nol requestetd,

Please nolc that under Mouse Resolution 895 of the 1 10™ Congress, as amended by House
Resolution 5 ofthe | 1™ Congress, and OCE Rule 7, the Board may draw a nogative inforence
from any refusal 1o cooporate and may include u stalement lo that cffect in any referval to the
Committee on Standards of Official Conduct.

I you have any questions regarding this request or require any assistance in the ;Sroduction of the

information requesled, please do nol hesitate lo contact Elizabeth Horton, Investigative Counsel,
al

Very respectiully,

Leo Wise
SialT Director and Chief Counsel
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

REQUEST FOR INFORMATION — ACKNOWLEDGEMENT OF RECEIPT

Please sign the following and return to the OCE hy facsimile al (202) 226-0997.

t hereby acknowledge receipt of @ Request for Information in Review No. 7000. By so signing, }
merely acknowledge receipt of this document.

Member or Designee’s Signature:

Member or Designee’s Name:

Date:
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES
WASHINGTON, D. C. 205 15

David Skaggs, Chair  Porter Goss, Co-Chair Leo J. Wise, Staff Director & Chief Counsel

Yvonne Burke Jay Eagen 1017 Longworth House Office Building

Karan English William Frenzel £202) 225.9739

Allison Hayward Abner Mikva {202) 226-0997 fax
April 29, 2009

Honorable Sam Graves

1415 Longworth HOB

Washington, DC 20515

INTTIATION OF A SECOND-PHASE REVIEW
Re:  Revil . 000

Dear Congressman Graves:

The Board of the Office of Congressional Ethics (OCE) has initiated a Second-Phase Review
into allegations concerning you in the above numbered matter pursuant to H. Res. 895, Section 1,
clause (c)(1)(C) of the 110 Congress, as amended by H. Res. 5 of the 1 1t Congress, and Rule
7 of the OCE’s Rules for the Conduct of Investigations. The Review will commence on May 2,
2009 and, unless extended by the Board in accordance with our rules, terminate on June 15, 2009.

The Board reserves the authority to address any additional, related potential violations within its
jurisdiction that may be discovered in the course of this Review.

Very respectfully,

Leo Wise
Staff Director and Chief Counsel



181

Appendix C
Rules and Standards of Conduct Cited in Report
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RULES

of the

HOUSE OF REPRESENTATIVES

ONE HUNDRED ELEVENTH CONGRESS

PREPARED BY

Lotraine C. Miller
Cletk of the House of Representatives
‘ JANUARY 28, 2009
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HOUSE OF REPRESENTATIVES 3

Sergeant-at-Arms. Bach report shall
include financial statements and a de-
scription or explanation of current op-
erations, the implementation of pew
policies and procedures, and futurs
plans for each function,

(f) The Sergeant-at-Arms ghall folly
cooperate with the appropriste offices
and persons in the performance of re-
views and audits of flpancial records
and administrative operations.

Chief Administrative Officer

4. (8) The Chief Administrative O~
cer shall have operational and finan-
cial responsibility for fanctions as as-
signed by the Committes on House Ad-
ministration and ghall be subject to
the oversight of the Committee on
Houge Administration.

(1) In addition to any other reports
required by the Committes on House
Administration, the Chief Administra-
tive Officer shall report to the Com-
mittee on House Administration not
later than 45 days following the close
of each semiannual period ending on
June 30 or December 31 on the financial
and operational status of each function
under the jurisdiction of the Chief Ad-
ministrative Officer. Each report shall
include financial statements and a de-
scription or explanation of current op-
erations, the implementation of new
policies and procedures, and future
plans for sach function.

(c) The Chief Administrative Officer
shall fully cooperate with the appro-
priste offices and persons in the per-
formance of reviews and audits of f1-
nancial records and administrative op-
erations.

Chaplain

5, The Chaplain ghall offer a prayer
at the commencement of each day’s
sitting of the House.

Office of Inspecter General

6. (a) Thers is established an Office of
Inspector General.

{b) The Inspector Generg] shall be ap-
pointed for a Congress by the Speaker,
the Majority Leader, and the Minority
Leader, acting jointly.

{c) Subject to the policy dlrection
epd oversight of the Commitiee on

ranking minority meinber of the
P

Committes on House Admi

same powers and privileges as _the
other of th

a report of each audit conducted
under this clanse; and
(5 report to the Committes on
Standards of Official Conduct infor-
mation invalving possible vielations
by a Memb Delegate, &
Commissioner, officer, or employee
of the House of any rule of the House
or of any law applicable to the per-
formance of official duties or the dis-
charge of official responsibilities
that may reguire referral to the ap-
propriate Federal or State authori-
ties nnder clause 3(a)(3) of rale XI.
Of{iee of the Histerian
7. There is established an Office of
the Historian of the House of Rep-
resentatives. The Speaker shall ap-
point and set the annnal rate of pay for
employees of the Office of the Histo-
rian.
Office of General Counsel
8. There is established an Office of
General Connsel for the purpose of pro-
viding legal assistance and representa-
tion to the House. Legal assistance and
representation shall be provided with-
out regard to political affiliation. The
Office of General Counsel shall func-
tion pursuant to the directiom of the
Speaker, who shall consult with & Bi-
partisan Legal Advisory Groap, which
shall include the majority and minor-
ity leaderships. The Speaker shall ap-
point and set the annual rate of pay for
employees of the Office of General
Counsel.

RULE I
THE MEMBERS, DELBGATES, AND
RESIDENT COMMISSIONER OF PUERTO
Rico

Veting

1. Every Member ghall be preseni
within the Hall of the House durlng its

unless

and the d
may be i d to any
select comimittes and to any con-
ference committee.
RULE IV
Tug HALL OF THE HOUSE
Use and admittance

1. The Hall of the House shall be used
only for the legislative business of the
House and for cancus and conference
meetings of its Members, excopt when
the House agrees to take part in any
ceremonies to be observed therein. The
Speaker may not entertain a motion
for the suspansion of this clause.

2. {a) Only the following persons shall
be admitted to the Hall of the House or
rooms leading thareto:

(1) Members of Congress, Members-
elect, and contestanis in election
cases during the pendency of their
cases on the ficor.

{2} The Delegates and the Resident
Commissioner.

(3) The President and Vice Presi-
dent of the United States and their
private secretaries.

{4) Justices of the Supreme Court.

(5) Elected officers and minority
empioyees nominated as elected offi-
cers of the House.

{6) The Parliamentarian.

(1) Staff of committees when bust-
ness from their committee is under
consideration, and staff of the respsc-
tive party leaderships when so as-
signed with the approval of the
Spealer.

{8) Not more than one person from
the staff of a Member, Delegate, or
Resident Commissioner when that

, D or Com-~
has an undar
consideration (subject to clause §).

{8) The Architect of the Capitol.

{10y The Librarlan of Congress and
the in charge of the Law 13-

(b) Tha D
o

or ¥
prevonted, and ghall vote on each ques-
tion put, onless having a dirsct per-
sonal or pecuniary interest in the
event of such guestion.

House A the I
General shall only—

(1) provide audit, investigative, and
advisory services to the Homwse and
joint entities in a manner consistent
with government-wide standards;

(2} inform the officers or other offi-
cials who are the subject of an aundit
of the results of that audit and sug-
gesting appropriate curative actions;

{3} simultaneously notify the
Speaker, the Majority Leader, the
Minority Leader, exd the cheir and
ranking minority member of the
Committee on House A ation

2. (&) A may not iyl
any other person to cast the vote of
such or record the presence of

sach Member in the House or the Com-
mittes of the Whole House on the state
of the Union.

(b) No other person may cast a Mem-
ber’s vote or record a Member's pres-
ence in the House or the Committes of
the Whaole House on the state of the
Union,

Delegates and the Resident
Commissioner

3. (@) In a Committes of the Whole
Houge on the astate of the Union, each
Di and the t C

in the case of any financial irregu-
larity discovered in the course of car-
rying out reasponsibilities under this
clanse;

{4) simultaneously scbmit %o the
Speaker, the Majority Leader, the
‘Minority Leader, and the chair and

sioner shall possess the same powers
and privileges as Members of the
House. Each Delegate and the Resident
Commissionsr shall bs elected to serve
on standing committees In the same
manner as Members of the House and
shall possess in such committees the

brary.

{11) The Becretary and Sergeant-at~
Arras of the Senate.

{12) Heads of departments.

{13} Foreign ministers.

(14) Governors of States,

(15) Former Members, Dslogatos,
and Resldent Commissioners; former
Parliamentarians of the House: and
former slected officers and minority
employees nominated as elected offi-
cers of the House (subjeot to clauss

4).
(16) One attorney to accompany &
, Del or Resid Com-
missioner who is the respondent in
an investigation undertaken by the

Comamittee on Standerds of Official

Conduct when a recommendation of

that committee s under consider-

ation in the House,
(17) Such persons as have, by name,
raceivad the thanks of Congress.

{b) The Speaker may not entertain a
unanimous consent request or & motion
to suspend this clause,

3. (a) Exceypt as provided in paragraph
{b), all persons not entitled to the
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and second, those affecting the rights,
I and a of S,
D or the i Commis-
sloner, individually, in their represent-
ative capacity only.

2. (&)1} A resclution reported as &
question of the privileges of the House,
or offered from the ficor by the Major-
ity Leader or the Minority Leader as a
question of the privileges of the Houss,
or offered as privileged under clanse 1,
section 7, article I of the Constitution,
8hall have precedence of all other ques-
tions except motions to adjourn. A res-
olution offersd from the floor by a
Member, Deolegate, or Resident Com-
missioner other than the Majority
Leader or the Minority Leader as s
question of the privileges of the House
shall have precedence of all ather ques-
tions except motions to adjowrn only
at a time or place, designated by the
Speaker, in the legislative schedule
within two legislative days after the
day on which the proponent announces
to the House an intention to offer the
resolution and the form of the resolu~
tion, Oral announcement of the form of
the ¢ may be d with
by unanimous consent.

{2) The time allotted for debate an a
resolution offered from the foor as a
question of the privileges of the House
shall be squally divided between (A)
the pr of the r and
(B) the Majority Leadsr, the Minority
Leader, or a designee, as determined by
the Speaksr,

(b) A question of personal privilage
shall have precedence of 2il other ques~
tlons except motions to adjourn.

RULEBX
ORGANIZATION OF COMMITTEES
C i and their I i
Jurisdictions

1. Thers shall be in the House the fol-
lowing standing committess, each of
which shall have the jurisdiction and
related functions assigned by this
clause and clauses 2, 3, and 4. All bills,
resolutions, and othor matters relating
to subjects within the jurisdiction of
the standing committees listed in this
clause shall be referred to those com-
migtees, i accordance with clause 2 of
rule XTI, a5 follows:

{a) Committee on Agriculture.

1) Adulteration of seeds, insect
pests, and protection of birds and
animals in forest reserves.

(2) Agriculture generally.

(3) Agricultural and industrial
chemistry.

{4) Agricmlitural colloges and ex-
periment stations.

(5) Agricultursl economics and
resesrch.

(8) Agricaltural education exten-
sion services.

{7) Agricultural production amnd

and n of
prices of agricultural products, and
dities {(not dig~

tribution outside of the Uniter
Btates).
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{8) Anfmal industry end diseases
of animals.

(9) Commodity exchanges.

{10) Crop insurance and soll con-
servation.

{11) Dalry industry.

{12) Entomology and plant quar-
antine.

(13) Bxtension of farm credit and
farm security.

(14) Inspection of livestock, poul-
try, meat products, and seafood and
seafood products.

{15) Forestry in general end for-
est resarves other than those cre-
ated from the public domain.

(16) Human nutrition and home
economics.

{17) Plant industry, soils, and ag-
ricultural engineering.

{18} Rural slectrification.

{19) Rural development.

(20) Water conservation related to
activities of the Department of Ag-
riculture.

) G on Appropriati

(% Pay, promotion, retiremsnt,
and other benefits and privileges of
membera of the armed forces.

(11) Scientific research and devel-~
opment in support of the armed
services.

(12) Selective service.

(13) Stze and composition of the
Army, Navy, Marine Corps, and Air
Forcs.

{14) Soldiers’ and sailors’ homes,

(15) Strategic and critical mate-
rials necessary for the common de-
fonss.

(d) Committee on the Budget.

(1) Conourrent resolutions on the
budget (as defined in ssction 3(4) of
the Congressional Budget Act of
1974), other matters required to be
reforred to the committee under ti-
tles XX and IV of that Act, and
other messures setting forth appro-
priate levels of budget totals for
the United States Government.

{2) Budget process gensrally.

{8) Establishment, sxtension, and

{1) Appropriation of the revenne
for the support of the Government.

3] of appr:
contained in appropriation Acts.
(3) T of bal-

onfor of specisl controls
over the Federal budget, including
the budgetary treatment of off-
budget Federal agencies and meas-
ures providing exemption from re-
ducti under any order issued

ances.

(4) Bills and joint resolutions re-
ported by other committees that
provide new entitiement authority
as defined in section 3(9) of the
Congressional Budget Act of 1974
and referred to the committes
under clauss 4(a)(3).

{¢) Commitiee on Armed Services.

(1) Ammunition depots; forts; ar-
senals; and Army, Navy, and Air
Force reservations and establish-
ments.

{2) Common defense generally.

(3) Conservation, developmens,
and usse of naval petroleum and oi}
shale reservea.

{4) The Department of Defense
genexally, including the Depart-
ments of the Army, Navy, and Air
Fores, genarally.

(5) Interoceanic canals generaily,
incleding measures relating to the
maintenance, operation, and ad-
ministration of Interoceanic ca-
nals.

(6) Merchant Marine Academy
and State Maritime Academies.

() Military applications of nn-
clear energy.

(8) Tactical intelligence and in-
telligence-related activities of the
Department, of Defense.

(9) National security aspects of
merchant marine, including finan-
cial assistance for the construction
and operation of vessels, mainte-
nance of the U.8. shipbuilding and
ship repair industrial base, cabo-
tage, cargo prefersnce, and mer-
chant marine officers and seamen
as these matters relate to the na-
tlonal security.

under part C of the Balanced Budg-
et and Emergency Deficit Control
Act of 1885,

(e) Committee on Education and

o

(1) Ohild labor.

(2) Gallandet University and
Howard University and Hospital.

{3) Convict labor and the entry of
goods made by convicts into inter-
state commerce.

(4) Food programs for children in
schools.

(5) Labor standards and statis-
tice.

{8) Education or labor genarally.

(7) Medlation and arbitration of
labor disputes.

{8) Regulation or prevention of
importation of foreign laborers
under contract.

{9} Workers' compensation.

{10) Vocational rebabilitation.

(11) Wages and hours of labor.

{12) Welfare of miners.

{18) Work incentive programs.

(1} Comumpitiee on Energy and Com-

merce,.
(1} Blomedical research and de-

velopment.

{2) Consumer affairs and con-
sumer protection.

(3) Health and health facilities
{except health care supported by
payroll deductions).

{4) Interstate energy compacts,

{8) Interstate and foreign com-
merce generally.

(8) Exploration, production, stor-
age, sapply, marketing, pricing,
and regulation of energy respurces,
including all fossil fuels, solar en-



{17) Revislon and codification of
the Statutes of the United States.

(18) State and territorial bound-
ary Hnes.

(13) Subversive actlvities affect-
ing the internal security of the
United States.

(1) Committee on Natural Re-

sources.

(1) Fisherles and wildlife, includ-
ing resesrch, restoration, refuges,
and conservation.

(2) Forest reserves and national
patks created from the public do-
main.

(3) Forfeiturs of land grants and
alien ownership, including alien
ownesrship of mineral lands.

(4) Geological Burvey.

(6) International fishing agree-
ments.

{6) Interstate compacts relating
to apportionment of waters for irri-
gation purposes.

(1 Irrigation and reclamation, in-
cluding water supply for reclama-
tion projects and easemenis of pub-
He lands for irrigation projects; and
acquisition of private lands when
necessary to complete irrigation
projects.

(8) Native Americans generally,
incloding the care and allotment of
Native American lands and general
and special measuares relating to
claims that are paid out of Native
American funds.

(9) Insular pomsessions of the
United States generally (except
those affecting the revenue and ap-
propriations).

(10) Military parks and battle-
fields, national cemeteries adminis-
tered by the Secretary of the Inte-
rior, parks within the District of
Columbia, and the erection of
monuments to the memory of indi-
viduals,

(11) Minersal land laws and claims
and entries thersunder,

(12) Mineral resources of public
Jands.

(13) Mining interests generally.

(14) Mining schools and experi-
mental stations.

{16) Marine afiairs, inclnding
coastal gone management (except
for messures relating to ol and
other pollution of navigablo wa-
ters).

(16) Qeoanography.

(IT) Petrolenm conservation on
public lands and conservation of
the radinm supply in the United
States.

(18) Preservation of prehistoric
ruing and objects of interest on the
pablic domain.

{16) Public lands generaily, in-
clading entry, easements, and graz-
ing thereon.

{20) Relatioss of the United
Statos with Native Amaricans and
Native American tribes.

(21) Traus-Aleaks Oil Pipeline
{except ratemaking).
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(m) Committee on Oversight and
Government Raform.

(1) Fedoral civil sarvice mchxd—
ing intergov
and the status of oifxcem and em‘
ployses of the United States, in-
cluding their compensation, classi-
fication, and retirerent.

(2) Municipal affairs of the Dis-
trict of Columbia in general (other
than appropriations).

{3) Federal paparwork reduction.

{4) Government management and
accounting measures generally.

(5) Holidays and celebrations,

(8) Overall economy, efficiency,
and management of government op-
erations and activities, including
Federal procarement.

(7) National archives.

(8) Population and demography
generally, including the Census.

(9) Postal service generally, in-

cluding transportation of the
maails,
(10) Public information and
records.

{11} Relationship of the Federal
Government to the States and mu-
nicipatities generally.

(12) Reorganizations in the execu-
tive branch of the Government.

{n) Committes on Rules.

(1) Rules and joint rules (cther
than those relating to the Code of
Official Conduct) and the order of
‘business of the House.

(2} Recesses and finel adjourn-
ments of Congress.

{0) Committee on Science and Tech-
nology.

(1) All eunergy ressarch, develop-
ment, and demonstration, and
projects therefor, and all federally
owned or operated nommilitary en-
ergy laboratories.

(2) Astronautical research and de-
velopment, including resomrces,
personnel, equipment, and facili-
ties.

(3) Clvil aviation research and de-~
velopment.

(9 Environmental research and
development.

(8) Marine research.

(6) Commercial application of en-
srgy technology.

{7y National Institute of Stand-
ards and Technology, standardiza-
tion of weights and measures, and
the metric systom.

(8) National Aeronautics and
Space Administration.

{9) National Sp&ce COuncﬂ

(10) Nati

an N&tion&l Weather Service

(12) Outer space, including explo-
ration and control thereof.

{13) Science scholarships.

(14) Scientific research, dsvelop-

ment, and demonstration, and
projecbs therefor.
() Ci i on Sm.-l! Basi

1) A ¢ and pr i
of small business, inclading finan-

cial aid, regulstory flexibility, and
paperwork reduction.

(2) Participation of small-busi-
ness enterprises in Federal procure-
ment and Government contracts.
{q) Committee on Standards of Offi-

cial Condnct.

The Code of Official Conduct.

{r} Commitiee on Transportation
and Infrastrocture,

(1) Coast Guard, including life-
saving service, lghthouses,
lightships, ocean derelicts, and the
Coast Guard Acadsmy.

(2} Poderal managemaent of emer-
gencies and natural disasters,

{3) Flood control and improve-
ment of rivers and harbors.

(4) Inland waterways.

{5} Inspection of merchant marine
vessels, lights and signals, life-
saving equipment, and fire protec-
tion on such vessels,

{6) Navigation and laws relating
thersto, including pilotage.

{7} Registering and lcensing of
vessels and small boats.

{8) Rules and international ar-
rangements to prevent collisions at
s68.

{8) The Capitcl Building and the
Senate and House Office Buildings.

{10) Const or mi
of roads and post roads {(other than
appropriations therefor),

{11} Construction or reconstruc-
tion, maintenance, and care of
buildings and grounds of the Bo-
tanic Garden, the Library of Con-
gress, and the Smithsonian Institu-
tion.

(12) Merchant marine (except for
pational securlty aspects thereof).

(13) Purchase of sites and con-
straction of post offices. castom-
houses, Federal courthouses, and
Government bulldings within the
District of Columbia.

(13) Of and other pollution of
navigable waters, including inland,
coastal, and ocean waters,

{15) Marine affairs, including
coastal zone management, as they
relate to oil and other pollution of
navigable waters.

(16) Public bulidings and occupied
or improved grounds of the United
States generally.

{17) Public works for the benefit
of navigation, including bridges
and dams (other than international
bridges and dams).

(18) Related transportation regu-
latory agsncies (except the Transa-
portation Security Administra-
tion).

{19) Roads and the safety thereof.

(20) Transportation, including
civil aviation, rallroads, water
trangportation, transportation
safety (except antomobile safety
and transportation security Iunc-
tions of the Department of Home-
land Security), transportation io-
frastructure, transportation labor,
and railroad retirement and unem-
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ployment (except revenue measares

related thereto).

(21) Water power.

(s} Commitiee on Veterans’ Affairs.
{1) Veterans' measures generally.
(2) Ceraeteries of the United

States in which veterans of any war
or confiict are or may be buried,
whether in the United States or
abroad (except cemsteries adminis-
tersd by the Secretary of the Inte-
rior).

(8) Compensation, vocational re-
habilitation, and education of vet-
erans.

(49) Life insurance issued by the
Government on account of service
in the Armed Porces,

{5) Pensions of all the wars of the
United States, general and special.

(6) Readjustment of service-
members to civil life.

{7y Servicemembers’ civil relief.

(8) Veterans' hospitals, medical
eare, and treatment of veterans.

{t) Committee on Ways and Means.
(1) Customs revenme, collection

distriets, and ports of eptry and de-

livery,

{8) Reciprocal trade agreements.

(3) Revenue measnores generally.

{4) Revenue measures relating to
insular possessions.

(5) Bonded debt of the United
States, subject to the last sentence
of clause 4{f).

{6) Deposi$ of public monies.

(7} Transportation of dubiable
goods.

(8) Tax exerpt foundations and
charitable trusts.

(8) National social security (ex-
cept health care and facilities pro-
grams that are supported from gen-
oral revenues as opposed to payroll
deductions and exeept work incen-
tive programs).

General oversight responsibilities
2. (8) The various ding commit-

or within its jur

(A) the tion,
oxecution, and effectiveness of laws
and programs eddressing subjects
within its jurisdiction;

{B) the organization and operation
of Federal agencles and entities hav-
ing responsibilities for the adminis-
tration and execution of laws and
programs addressing subjects within
its jurisdiction;

(C) any conditfons or cir-
cumstances that may indlcate the

or of

new or additional legislation address-

ing subjects within Its furisdiction

{whether or not & bill or resclution

has been introduced with respect

thereto); and

(D) future research and forecasting
on subjects within 1ts jurisdiction.

{3) Bach committee to which sub-
parsgraph (1) applies having more than
20 members shall establish an oversight
subcormmittee, or require its sub-

subject to review every 10 years; and
{E) bave a view toward insmring
against duplication of Federal pro-

ETATDS,

(3) Not later than March 31 in the
first gession of a Congress, after con-
sultation with the Speaker, the Major-
ity Leader, and the Minority Leader,
the Commmittee on Oversight and Gov-
ernment Reform shall report to the
Bouse the oversight plans submitted by
committees together with any rec-
ommendations that {t, or the House
leadership group described above, may
make to ensure the most effective co-
ordination of oversight plans and oth-
erwise 1o achieve the objectives of this
clause,

{e) The Speaker, with the approval of
the House, may appoint special ad hoc
oversight committess for the purpose
of reviewing specific matters within
the jurisdiction of two or more stand-
ing v

committess to a1 s
their respective jurisdictions, to assist
in carrying out its responsibilities
under this clause. The establishment of
an oversight suboommities does not
limit the responsibility of a sub-
committee with lsgislative jurisdiction
in carrying out its oversight respon-
sibilities.

(o) Each standing committes shall re-
view and study on a continuing hasis
she impact or probable impact of tax
policies affocting subjects within its
jurisdiction as described In clauses 1
and 8.

{dX1) Not later than February 15 of
the {irst session of & Congress, sach

Special oversight functions

3. (a) The Commities on Appropria-
tlons shall conduct such studies and
of the organization and
operation of execubive departments
and other exscutive agencies (including
an agency the majority of the stock of
which 18 owned by the United States)
as 1t considers necossary to assist it in
the determination of matters within
its Jurisdiction,

(b} The Committee on Armed Serv-
ices shall review and study on a con-
tinuing basis laws, programs, and Gov-
ernment activities relating to inter-

standing committee shall, in a 4

that is open to the public and with a
quorum present, adopt 18 overasight
plan for that Congress. Such plan shall
be submitted simulianeonsly te the
Committes on Oversight and Govern-
ment Reform and to the Commititee on
House A develop!

its plan each committee shall, to the

tees shall have general oversight re-
sponsibilities as provided in paragraph
(b} in order to assist the House in—
(1) its analysis, appraisal, and eval-
uation of—

(A} the application, administra-
tlon, execution, and effectivensss of
Federal laws; and

{B) conditions and clrcumstances
that may indicate the necessity or
desirability of enacting new or agd-
ditional legislation; and

extent feasible—

{A) consult with other committess
that have jurisdiction over the same
or related laws, programs, or agen-
cies within its jurisdiction with the
objective of ensuring maximum co-
ordination and cooperation among
€ e when ducting reviews
of such laws, pr or

national arms control and disar-
and the ed of military
dependents in schools.

{¢) The Committee on the Budget
shall study on a continuing basis the
effect on budget outlays of relevant ex-
isting and proposed legislation and rs-
port the results of such studies to the
House on a recurring basis.

(@) The Committes on Education and
Labor shall review, study, and coordi-
nate on a conbtinuing basis laws, pro-
grams, and Government activitles re-
lating to domestic educational pro-
grams and institutions and programs of
student assistance within the Jarisdic-
tion of other committess.

(6) The Committee on Energy and
O

and include in its plan an expla-
unation of steps that have been or will
be taken to ensure such coordination

@) its formulation, 1
and enactment of changes in Federal
laws, and of such additional legisla-
tion as may be necessary or sppro-
priate,

(b)(1) In order to determine whether
laws and programs addressing subjects
within the jurisdiction of a committee
are belng implemented and carried out
in accordance with the intent of Con-
gress and whether they should bs con-
tinued, curtalled, or eliminated, each
standing committee (other than the
Committee on Appropriations) shall re-
view and study on a continuing basis—

&and coopes M

{B) revisw specific problems with
Federal rules, regulations, statutes,
and court decisions that are ambig-
nous, arbitrary, or nonsensical, or
that impose severe financial burdens
on individuals;

(C) give priority consideration to
including in its plan the review of
those laws, programs, or agencies op-
orating under pormanent budget au-
thority or permanent statutory an-
thority;

(D) have a view toward ensuring
that all significant laws, programs,

cé shall review and study on a
continuing basis laws, programs, and
Government activities relating to nu-
clear and other energy and nonmilitary
nuclear energy research and develop-
ment inclnding the disposal of nuclear
waste.

{f) The Committes on Forsign Affairs
shall review and study on & continuing
basis laws, programs, and Government
activities relating t0 customs admints-
tration, intelligence activities relating
te forelgn policy, international finan-
clal and monetary organizations, and
int tonal fisl A +

{g)1) The Committee on Horeland
Security shall review and stedy on a
continuing basis all Government sc-
tivities relating to homeland security,
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including the interaction of all depart-
ments and agencies with the Depart-
ment of Homeland Secarity.

(2) In addition, the Committee shall
review and study on a primary and con-
tinuing basis all Government activi-
ties, programs and organizations re-
lated to homeland security that fall
within its primary legislative jurisdic-
tion.

{k} The Commitiee on Natural Re-
sources shall review and study on a
continuing basis laws, programs, and
Gov activities to Na-
tive Americans.

{1) The Committee on Oversight and
Government Reform shall review and
stady on a continuing basis the oper-
ation of Gavernment activities at all
lsvels with a view to determining their
sconomy and efficiency.

{J) The Committes on Rulss shall re-
view and study on a continuing basis
the congressional budget process, and
the committee shall report its findings
and recommendations to the House
from time to time.
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shall be printed and a copy thereof fur-
nished to sach Member, Delegute, and
the Resident Commissioner.

(D} A hearing under subdivigion (4),
or any part thersof, may be held before
a joint meeting of the committes and
the Committee on Appropriations of
the Senate in accordance with sach
procedures as the two committees
jointly may determine.

(2) Pursuant to section 401(b}(2) of
the Congressional Budget Act of 1974,
when e committes reports a bill or
joint resolution that provides new suti-
tiement authority as defined in section
3(9) of that Act, and enactment of the
bill or joint resolution, as reported,
would cause a bresch of the commit-
tee’s pertinent allocation of new bud
get authority under section 302(z) of
that Act, the bilt or joint resolution

Intelligence.

{B) The Speaker shall designate one
member of the aslect panel as its chair
and one member as its ranking minor-
ity member.

(0) Bach member on the select panel
shall be treated as though & member of
the Committee on Appropriations for
purpeses of the select panel,

{D) The select panel shall review and
study on a& contlnuing basis budgst re-
quests for and execntion of intelligence
activities; make recommendations to
relovant subcommittees of the Com-
mittes on Appropriations; and, on an
annual basis, prepare a report to the
Defense Subcommittes of the Com-
mittee on Appropristions containing
budgetary and oversight observations
ami recommendations for use by such

may be referred o the Ci on
Appropriations with instructions to re-
port it with recommendations (which
may include an amendment Hmiting
the total amount of new entitiement
&u:hurl\:y provided in the bill or joint

) the C on Ap-

(k) The G and
Technology shall review and study on a
gontinuing basis laws, programs, and
Government activities relating to non-
military research and devalopment.

{1) The i ) on Small
shall study and investigate on & con-
tinuing basis the problems of all types
of small husiness.

{m} The Permanent Select Com-
mittee on Intelligence shall review and
study on a continuing basis laws, pro-
grams, and activities of the intel-
ligencs community and shall review
and study on an exclusive basis the
sources and methods of entities de-
scrlbsd in clanse 11(b)(1)(A),

A If ions of

4. (a)(1){A) The Committes on Appro-
priations shall, within 3¢ days after the
transmittal of the Budget to Congress
each year, hold baarings on ths Budget

pmpmations faﬂs 0 report a bill or
joint resolution sc referred within 15
calendar days (1ot counting any day on
which the House i3 not in session), the
committee antomaticaily shall be dis-
charged from consideration of the bill
or joint resolution, and the bill or joint
resolution shall be placed on the appro-
priate calendar.

(3) In addition, the Committee on Ap-
proprigtions shall study on & con-
Hinuing basls those provisions of law
‘that {on the first day of the first fiscal
year for which the congressional budg-
et process 18 effective) provide spending
authority or permanent budget anthor-
ity and shall report to the House from
time to time its r for

ttee in preparation of the
classified annex to the bill making ap-
propriations for the Dapartment of De-
fense.

{E) Rule XTI shall apply to the select
pane! in the same manner as a sub-
committes (axcept for clause A(m)IXB)
of that rule).

(F) A subpoena of the Committes on
Appr or its tiee oo
Defense may specify terms of reburn to
the select panel,

{b) The Committos on the Budget

(1) review on a contlnuing bama the
by the C 1 Budget
Oiffice of 1ts funor.ions and duties;

{2) hold hearings and receive testi-
mony from Members, Senators, Dele-
gates, the Resident Commmissioner,
and such appropriate representatives
of Federal departments and agencles,
the general public, and national} orga-
mzabions 83 it considers desirable in
ng concurrent resclutions on

ferminating or modifying such provi-
sions.

(4) In the manner provided by sestion
302 of the Congressional Budget Act of

as & whole with particular p
0

{1} the basic recommendations and
budgetary policies of the President in
the presentation of the Budget; and

(i1) the fiscal, financial, and sco-
nomic assumptions used as bases in
erriving at tolal estimeted expendi-
tures and receipts.

(B In holding hearings under sub-
division (A), the committee shall re-
cetve testimony from the Secretary of
the Treasury, the Director of the Office
of Managemsnt and Budget, the Chalr-
man of the Council of Bconomic Advis-
ers, and such other persons as the com-
mittee may desire,

(C) A hearing under subdivision (A),
or any part thereof, shall be held in
open Ressiom, ¢xcepl when the com-
mittee, in open session and with a
guorum present, deterrgines by record
vote that the testimony to be taken at
that hearing on that day may be re-
lated to a matter of national security.
‘The cominittee may by the same proce-
dure close one subsoquent dsy of hear-
ing. A transcript of all such hearings

1974, the C on Ayppropriations
{after consulting with the Committes
on Appropriations of the Benate} sheall
subdivide any allocations made to it in
the joint explanatory statement ac-

‘companying the confersnce report on

such  concarrent resoluticn, and
promptly report the subdivisions to the
House as soon as practicable after a
concurrent resolution on the budget for
a fiscal year is agreed $0.
{5XA) There is established a Select
Intemgance 0versight Pane] of the
on Appr (herein-
an.er in this paragraph referred to as
the “select panel”). The select panel
shall be composed of not more than 13
D or the i
Commissioner appointed by the Speak-
ar, of whom not more than eight may
be from the same political party, The
selsct panel shall include the chair and
ranking minority member of the Com-
mittse on Appropriations, the chair
and ranking minority member of ila
Subcommitiee on Defenae six addi-
tional b of the C on
Appropriations, and three members of

the budget. for each fiscal year;

(3) make all reports required of it
by the Congressional Budget Act of
1974;

(4) study on =a continuing basis
those provisions of Jaw that exempt
Federal agoncies or any of their ac-
tivities or outlays from incluston in
the Budget of the United States Gov-
ernment, and report to the House
from time to time lts recommenda-
tons for terrainating or modifying
such provisions;

{5) study on a continuing basis pro-
posals designed to improve and facili-
tate the congressional bodget proc-
ess, and report to the House from
time to time the resulits of such smd-
ies, her with it I
tions; and

(8) request and evaluate continuing
studies of tax expenditures, devise
methods of coordinating tax expendi-
tures, policies, and programs with di-
rect budget outlays, and report the
results of such studies to the House
on a recurring basis.

(e)1) The Committes on Oversight
and Government Reform shall—

{A) recelvo and examine reports of
the Comptroller General of the
United States and submit to the
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or which Member, Delegate, or Resi-
dent Commissioner received the infor-
mation. A Member, Delegate, or Resi-
dent Commissioner who, and a com-
mittee that, receives information
under this subdivision may not disclose
the information except in a closed ses-
slon of the House.

{4) The Committee on Standards of
Officlal Conduct shall investigate any

ion by
o

2 i
stoner, officer, or employee of the
House in violation of subparagraph (3)
and report to the House concerning any
allogation that it finds to be substan-
tlated.

{5) Upon the request of a person who
is subject to an in on
in subparagraph (4), the Committes on
Standards of Official Conduct shall re-
lease to such person ah the 3}

of i

re
related inf

horized
or intelll
D
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(7) The intelligence and intel-
ligence-related activities of the Fed-
eral Bureau of Investigation.

(8) The intelligence and intel-
ligence-related activities of all other
departments and agencies of the ex-
ecutive branch.

(j1) In this clause the term ‘‘intel-
ligence and intelligence-related activi-
ties” inclndes—

(A} the collection, analysis, produe-
tion, dissemination, or use of infor-
mation that relates to a foreign
country, or a government, political
group, party, military force, move-
raent, or other association in a for-
eign country, and that relates to the
defense, foreign policy, national se-
curity, or related policies of the
United States and other activity in
support of the collsction, analysls,
proguction, dissemmation, or uss of
such infor

of its investigation a summary of its
investigation, together with its find-
ings. I, af the conclusion of its inves-
tigation, the Coramittee on Standards
of Official Conduct that

{B) activities taken to counter
similar activities directed against
the United States:

(C) covert or clandestine activities
the relations of the United

thers has been a significant breach of

1ty or unanth d disclo-
pure by a Member, Delegate, Resident
Commissioner, officer, or smployee of
the House, it shall raport its findings
to the House and recommend appro-
priate action. Recommendations may
include censure, removal from com-
mittee mombership, or expulsion from
the House, in the case of a Member, or
removal from office or employment or
punishment for contempt, in the case
of an officer or employes.

{h) The select committes may permit
& personal representative of the Presi-
dent, designated by the President o
serve as u Hafson to the select com-
mittee, to attend any closed meeting of
the select committee.

(1) Bubject to the Rules of the House,
funds muy net bs appropriated for a fis-
cal year, with the exception of a bill or
Joint resolution continuing appropria-
tions, or an . O &

States with a foreign government,
political group, party, military force,
movement, or other association;

(D) the collection, analysis, produc-
tion, dissemination, or use of infor-
mation about activities of persons
within the United States, its terri-
tories and possessions, or nationals
of the United States abroad whose
political and related activities pose,
or may be considered by a depart-
ment, agency, bureau, office, divi-
gion, instr dity, or ya) of
the United States to pose, a threat to
the internal security of the United
States; and

(E) covert or clandestine activitles
dirgcted against persons described in
subdivision (D).

(2) In this clause the term ‘‘depart-
ment or agency” includes any organi-
zation, committes, council, establish-
ment, or office within the Federal Gov-

conference report thereon, to, or for
use of, a department or asgency of the
United States to carry out any of the
following activities, unless the funds
shall previously have been authorized
by a bill or joint resclution passed by
the House during the same or preceding
fiseal year to carry out such activity
for such fiscal year:

(1) The activities of the Director of
National Intelligence and the Office
of the Director of National Intel-
lgence.

{2) The activitles of the Central In-
telligence Agency.

{3) The nctivibies of the Defense In-
telligence Agency.

(4} The activitdas af the Natlonal
Becurity Agency.

{6) Thbe intelligence =and intel-
ligence-related aotivitiss of other
agoncies and subdivisions of the De-
partment of Dofense.

(6) The intelligence and intel-
ligence-related activities of the De-
partment of State.

(3) For purposea of this clause, ref-
erence to a department, agency, bu-
Teau, or subdivision shall include a ref-

erence to any successor department,

agency, burean, or subdivision to the
extent that a successor engages in in-
telligence or intelligsnce-related ac-
tivities now conducted by the depart-
moent, agency, bureau, or subdivision
referred to in this clause.

(k) Clause 1%(a) of rule XXII does not
apply to meetings of a conference com-
mittee respecting legislation (or any
part thereof) reportsd by the Perma-
nent Select Committes on Intelligence.

RULE X1
PROCEDURES OF COMMITTEES AND
UNFINISHED BUSINESS
In general

1. (a8)1XA) The Rules of the House

are tho x'ules of itg commitwes and

mittee and to its rules, so far as appli-
cable,

2¥XA) In a committes of sub-
committen—

() a motion to recess from day to
day, or to recess subject to the call of
the Chair (within 24 hours), shall be
privileged: and

(1) a motion to dispense with the
first reading (in full) of a bill or reso-
lution shall be privilegsd If printed
coples are available.

(B) A meotion accorded privilege
under this subparagraph shall be de-
cided without debate,

(0)(1) Bach committee may conduct
at any time sach investigations and
studies as it considers necesaary or ap-
propriate in the exercise of its respon-
gibilities nunder rule X. Subject to the

of T i a8 re-
quired by clause 6 of rule X, each com-~
mittee may incur expenses, including
travel expenses, in connection with
such Investigations and studies.

{3y A proposed investigative or over-
sight report shall be considered as read
in commitbee if it has bean available to
the members for at least 24 hours (ex-
cluding Saturdsys, Sundays, or legal
holifays except when the House is in
session on such & day).

(8) A report of an Investigation or
study conducted jointly by more than
one committee may be filed joinily,
provided that each of the committees
complies independently with all re-
quirements for approval and filing of
the report.

(4) After an adjournment sine die of
the last regular session of a Congress,
an investigative or oversight report
may be filed with the Clerk at any
f$ime, provided that s member who
gives timely notice of intention to file
supplemental, minority, or additional
views shall be antitled t0 not less than
seven calendar days in which to submit
such views for inclusion in the report.

(c) Bach committee may have printed
and bound such testimony and other
data as may be presented at hearings
held by the commitiee or its sub-
committess. All coats of stenographic
services and transcripts in connection
with a meeting or hearing of a com-
mittes ghall be paid from the applics~
ble accounts of the House described in
clause 1(3)(1) of rule X.

{dX1) Each committes shall submit
to the House not later than January 2
of each odd-numbered year a report on
the sctivities of that commitiee under
this rule and rule X during the Con-
gress ending at noon on January 3 of
such y

(2) Suc.h report. shan inclnde separate

the ive
and oversight mmm:ies of that com-
mittes during that Congress.

{3y The oversight section of such re-
port shall include & summary of the
oversight plans submitted by the com-
mittee under clanse 2(d) of rule X, a

80 fer as

y of the taken and rec-

(B} Each subcommittes is a part of
115 commlttes and is subject to the an-
thority and direction of that com-

ommendations made with respect to
vach such plan, a sumrmary of any addi-
tional oversight activities undertaken
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by that committee, and any rec-
! mads or scti taken
therson. That section shall also delin-
eate any hearings held pursuant to
clauses 2(n), (0), or {p) of this rule.

{4) After an adjournment sine die of
the last regular session of a Congress,
the chair of & committes may file an
activities report under subparagraph
{1) with the Clerk at any time and
without, approval of the committes,
provided that—

(A) & copy of the report has been
available to sach member of the com-
mittes for at least seven calendar
days; and

(B) the report includes any supple-
mental, minority, or additional views
submitted by a member of the com-
mittee,

Adoption of writien rales

2. {a)1) Bach standing committes
shall adopt written rules governing its
procedure. Such rules—

{A) shall be adopted in a meeting
that is open to the public unless the
committes, in open seasion and with

189

quest that the chair call a spectal
meeting of the committes. Such re-
quest shall specify the measure or mat-

T to be diately upon

17

duct may not be made availabla for.in-

spection by the public without an af-

firmative vote of a majority of the
b of the i

the filing of the request, the clerk of
the committee shall notify the chair of
the filing of the request. If the chair
does not call the requmested special

(2)(A) Except as provided in subdivi-
ston (B), committes hearings,
records, data, charts, and files shall be
kept separate and distinet from the

meeting within three anys
after the flling of the request (to be
held within seven calendar days after
the filing of the regnest) 8 majority of
the members of the committes may file
in the offices of the committee their
written notice that a special mesting
of the committes will be held. The
written notice shall specify the date
and hour of the special meeting and the
measure or matter to be considered.
The commitbee shall meet on that date
and hour, Iinmediately upon the filing
of the notice, the clerk of the com-
mittes shall notify all members of the
committee that such special meeting
will be held and inform them of its date
and hour and the measure or matter to
be considered. Only the measure or
matter specified in that notice may be

a present, def by

record vote that all or part of the

meeting on that day shall be closed

1o the public;

{B) may not be inconsistent with
the Rules of the House or with those
provisions of law baving the force
and effect of Rules of the House; and

(C) shall in any event incorporate
all of the succeeding provisions of
this clause o the extent applicable.
(2) Bach committee shall submit ita

rules for pablication in the Congres-
sional Record not later than 30 days
after the committes s elected in each
odd-numbered year.

{3} A committee may adopt a rule
providing that the chair be directed to
offer & motion under clause 1 of rule
XXII whenever the chalr considers it
appropriate.

Reguolar meeting days

(b) Each standing committes shall
establish regular meeting days for the
conduct of its business, which shall be
not less frequent than monthly. Bach
such committes shail meet for the con-
sideration of a bill or resclution pond-
ing before the committeo or the trans-

at that apecial meeting,
Temporary absence of chair

(d) A member of the majority party
on each standing committee or sob-
committee thereof shall be designated
by the chair of the full committee as
the vice chair of the committes or sub-
committes, as the case may be, and
shall preside during the absence of the
chair from any meeting. If the chair
and vice chalr of a committes or sub-
commmittes are not present at any
meeting of the committee or sub-
committee, the ranking majority mem-
ber who {s present shall preside at that
meoeting.

Cowmmitiee records

(8)}(1)(A) Each committee shall keep a
complete recerd of all committee ac-
tion which shall include—

{1 in the case of a meeting or hear-
ing transcript, a substantially ver-
batim account of remarks actually
made during the procesdings, subject
only to technical, grammatical, and
typographical corrections authorized
by the porson making the remarks
involved; and

(i1} a record of the votes on &ny

action of other on
all regular meeting days fixed by the
committes unless otherwise provided
by written rule adopted by the com-
mittee.
Additional and special meetings

(6X1) The chair of each standing com-
mittee may call and convene, as the
chair T . additional
and special meetinga of the commities
for the consideration of a bill or resolu-
tion pending befors the committes or
for the conduct of other committee
business, subject to sach rulss as the
commitiee may adopt. The committes
shall meet for such purpose under that
call of the chair.

{2) Three or more members of a
standing commmittee may file in the of-
fices of the committee a written re-

on which a record vote is de-

manded.

(BX1} Bxoept as provided in subdivi-
sion (B)ii) mnd sabject to paragraph
(k)(7), the result of each such record
vote shall be made available by the
committes for inspection by the public
at reasonable times in its officas. Infor-
mation so avallable for public inspec-
tion shall include a description of the
amendment, motion, order, or cther
proposition, the name of each member
voting for and each member voting
againgt such amendment, mation,
order, or proposition, and the names of
those of the i
present but not voting.

(1) The result of any record vote
taken in executive session in the Com-
mittee on Standards of Official Con-

¢ 1 office records of the
member serving as its chair. Such
records shall he the property of the
House, and each Member, Delegate, and
the Resident Commissioner shall have
access thereto.

B A , Di or R
Commissioner, other than members of
the Commitiee on Standards of Official
Conduct, may not have access to the
reconds of that committee respecting
the conduct of a Member, Delogate,
Resident Commissioner, officsr, or em-
ployes of the House without the spe-
eific prior permission of that com-
Taitbes.

(3) Bach commitise shall include in
its ruies standards for availability of
records of the committee dellvered to
the Archivist of the United States
under rule VII. Such standards shall
spocify procedures for orders of the
committee under clause 3(bX3) and
clause 4(b) of rule VII, including a ro-
quirement that nonavailabllity of a
record for a pertod longer than the pe-
riod otherwise applicable under that
rule shall be approved by vote of the
committes.

{4) Bach committes shall make its
publications available in electronic
form to the maxlmum extent feasible.
Prohibition against proxy voling

(f) A vote by & member of a com-
mittes or subcommittes with respect
to any moasure or matier may not be
cast by proxy.

Open meetings and hearings

(g)1) Each meeting for the frans-
action of business, including the mark-
up of legislation, by a standing com-
‘mittes or subcommittee thereof (vther
than the Committee on Standards of
Offieial Conduct or its subcormmittces)
shall be open to the public, including
to radio, television, and still photog-
raphy coverage, except when the com-
mittes or saubcommittee, in open ses-
sicn and with a msjority present, de-
termines by record vote that all or part
of the remainder of the meeting on
that day shall be in executive session

discl of o be

would end jonal se-

curity, would compromise sensitive law
enforcement information, wouwld tend
to defams, degrade, or Incriminate any
pergon, or otherwise would viclate a
law or rule of the House. Persons, other
than members of the committes and
such noncommittee Members, Dele-
gates, Resident Commissioner, congres-
sional staff, or departmental represent-
atives as the committee may author-
ize, may not bs present at & husiness or
markup session that is held in szecu-
tive session. This subparagraph does
not apply to open committee hearings,
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which are governed by clause 4(a)1) of
rule X or by subparagraph (2).
{2XA) Each henring by &
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action of business, . the chair shall
make the announcement at the earliest
le date. An made

committee or subcommittee {(other
then the Committes on Sta.ndm‘ds of
Official Conduct or its
shall be open to the public, including
to radio, television, and still photog-
raphy coverage, except when the com-
mittes or subcommittes, in open ses-
sion and with a majority present, de-
termines by record vote that all or part
of the remainder of thet hearing on
thet day shall be closed to the public
e of y evi-
dence, or other matiters to be consid-
ered would endanger national security,
would compromise sensitive law en-
forcement information, or would vio-
late a taw or rule of the House.

{B) Notwithstanding the require-
ments of subdivision (A), in the pres-
ence of the number of mermbers re-
quired under the rules of the com-
mittes for the purpose of taking testi-
mony, a majority of those present

S
1) agres to close the hearing for
the sols wheth-

under this subparagraph shall be pub-
lshed promptly in the Dally Digest
and made available In electronic forrm.

(49} Each committes shall, to the
greutest extent practicable, require
witnesses who appear before it to sub-
mit in ad written o;

proposed testimony and to limit their
initial presentations to the committee
to brief summaries thereof. In the case
of & witness appearing in a nongovern-
mental , & written
of proposed testimony shall include a
curriculum vitae and & disclosure of
the amount and source (by agency and
program) of each Federal grant {(or
subgrant thereof) or contract (or sub-
contract therecf) received during the
current fiscal year or either of the two
previous fiscal years by the witness or
by an entity represented by the wit-
ness.

(5XA) Except as provided in subdivi-
sion (B}, & point of order does not lie
w‘lth respect to a measure reported by

er testimony or evxdence 50 he re-
ceived would endanger national secu-
rity, would compromise sensitive law
enforcement information, or would
violate clause 2(k}(5); or

(11} agree to close the hearing as
provided in clause 2(k)(5)
©)a , Del
Commissioner may noet be excluded
from nonparticipatory attendance at a
hearing of a committee or sub-
committes (other than the Committes
on Standards of Officlal Conduct or its
subcommittees} unless the House by
mejority vots authorizes a particular
committes or subcommittee, for pur-
poses of & particular series of hearings
on a particular article of legislation or
on a particular subject of investiga-
tlon, to close its hearings to Members,
D and the id G is-
sloner by the same procedures specified
in this subparagraph for closing hear-
ings to the public.

(D) The or

on the ground that hear-
mgn on such measure wers not con-
dusted in accordance with this clause.

(B} A point of order on the ground de-
seribed in subdivision (A) may be made
by & member of the committes that re-
ported the measure If such point of
order waa timely made and improperly
disposed of in the committes.

{8) This parsgraph does not apply to
hearings of the Committee on Appro-

priations under clauss 4(aX1) of
rule X.

Quoram reqnircments

iy A datk

may not be reportad by a committee
unless a majority of the committes is
actually present.

(2) Each commitiee may fix the num-
ber of its members to constitute a
quoram for taking testimony and re-
ceiving evidence, which may not be
less than two.

(3) Bach committee (other than the
on Appropriations, the

may vote by the same procedurs de-
scribed in this raph to close

'Commntee on the Budget, and the

on Ways and Means) may

one subsequent day of hearing, except
that the C on Appr
tha Gommxt.‘sae on Armed Services, md

Select C

and the

thereof, may vote by the same proce-
durs $0 close up to five additional, con-
secutive days of hearings.

ﬂx the namber of its members to con-
stitnte a guorum for taking any action

an underlying proposition shall remain
subject to further debate or amend-
ment 0 the samse extent as when the
guestion was postponed.
L ion on i

(1) A committee may not ait during a
joint session of the Houss and Senate
or during a recess when a joint meeting
of the House and Senate 18 in progress.
Calling and questioning of witnesses

(1) Whenever a hearing is con-
ducted by a committee on a measure or
matter, the minority members of the
commititee shall be entitled, upon re-
quest to the chair by a majority of
them btefore the completion of ths

e W,
the minority to testify with respect to
that measure or matter during at least
one day of hearing thereon.

((A) Subject to subdivisions (B) and
(C), each committes shall apply the
five-minute ruole during the gues-
tioning of witnesses in & hearing until
such time as each member of the com-
mittes who 80 desires has had an op-
portunity to question each witness.

(B) A commmittee may adopt a rnle or
motion permitting & specified number
of its members to guestion a witness
for longer than five minutes. The time
for extended questioning of a witness
under this subdivision shall be equal
for the majority party and the minor-
ity party and may not exceed cne hour
in the aggregate.

{C) A committes may adopt a rule or
motion permitting committeo staff for
its majority and minority party mem-
bers to question & witness for egual
specified periods. The time for ex-
tended questioning of a witness under
this subdivision shall be equal for the
mafjority party and the minority party
and may not exceed one hoar in the ag-
gregate.

Hearing provedurss

(k)(1) The chair at a hearing shall an-
nounce in an opening statement the
subject of the hearing.

(2) A copy of the committee rules and
of this clause shall be made available
to each witness on request.

(3) Witnesses at hearings may be sc-
companted by their own counssi for the

thelr

other than one for which the
of a majority of the committes is oth-
erwise required, which may not be less
than one-third of the members.

(4XA) Bach committee may adopt &
rule authorizing the chair of a com~

{8) The chalr of each
{other than the Committee on Rules)
shall make public announcement of the
date, place, and subject matter of a
committee hearing at least one week
befors the commencement of the hear-
ing. If the chair of the committes, with
the concurrence of the ranking minor-
ity member, determines that there is
good cause to begin a hearing sooner,
or if the committee so determines by
majurit:y voba J.u the presance of the
d under the
rules of the commitbee for the trans-

mittes or ittee—
@ to further

purpose of e.dvising them. concerning
1 righta.

{4) The chair may punish breaches of
order and decorum, and of professional
othics on the part of counsel, by cen-
sure and jon from the b
and the committee may cite the of-
fender to the House for contempt.

when a record vots is ordersd on the

gquestion of approving a measure or

matter or on adopting an amend-
ment; and

() to resume proceedings on a
postponed guestion at any time after
reasonable notice.

{B) A rule adopted pursnant 1o this
subparagraph shall provide that when
procesdings resume on a postponed
question, notwithstanding any inter-
vening order for the previous gquestion,

{5) Wh it is asserted by a mem-
ber of the committee that the evidence
or testimony at a hearing may tend to
defams, degrade, or incriminate any
person, or it is asserted by a witness
that the evidence or testimony that
the witness wounld give at a hearing
may tend to defams, degrade, or in-
criminate the witness—

{A) notwithstanding paragraph
(gX2), such testimony or evidence
ghall be presented in executive ses-
ston if, in the presence of the number
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of members required under the rules
of the cornmittes for the purpose of
taking testimony, the committee de-
termines by vote of a majority of
those present that such svidence or
testimony may tend to defame, de-
grads, or inoriminate any person: and

(B) the committes shall proceed to
receive such testimony in open Ses-
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of such books, records, correspond-

ence, memoranda, papers, and docu-

ments as 14 considers necessary.

{2) The chair of the committes, or 2
rnember designated by the chair, may
administer oaths to witnesses.

(3YA)1) Eixcept as provided in sub-
division (AX(11), a subposna may be au-
thorized and issued by a committee or

sion only if the committes, a major-
ity being present, de that
such evidence or testimony will not
tond to defame, degrads, or incrimi-
nate any person.
In efther case the commiftee shall af-
ford such person an opportunity valun-
tarily to appear as & witness, and re-
celve and dlspose of requests from such
person to subpoena addittonal wit-
nesses.

(6) Except as provided in subpara-
graph (5), the chair shall receive and
the committee shall dispose of requests
o suby additional wi

(D Evidence or testimony taken in
oxecutive session, and proceedings con-
dueted in executive session, may be re-
leased or used In public sessions only
when authorized by the committee, &
majority being present.

(8) In the discretion of the com-
mittee, witnesses may submit brief and
pertinent sworn statements in writing
for inclusion in the record. The com-
mititee 18 the sole judge of the perti-
nence of testimony and evidence ad-
duced at 1ts hearing.

(8) A witnhess may obtain & transcript
copy of the testimony of such witness
glven at & public session or, if glven at
an executive session, when suthorized
by the committes.
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Committee on Standards of Official |
Condoet

8. (a) The Commitiee on Standards of
Official Conduct has the following
functions:

{1) The committee may recoramend
to the House from time to time such
administrative actlons as it may con-
sider appropriate to establish or en-

under subparagraph force standards of official conduct for
(I1XB) in the d of an i ig D the Resid
tion or series of NS or ac- G officers, and employ-

tivities only when authorized by the
committee or subcommittes, a major-
ity being presant. The power to author-
ize and issue subpoenas undsr suhpara-
graph (1}B) may be delegated to the
chair of the committee under such
rules and under such limitations as the
committee may prescribe. Aunthorized
subpoenas shall be signed by the chair
of the committes or by a des-

ees of the House. A letter of reproval
or other administrative action of the
committee pursuant to an investiga-
tion under subparagraph (2) shall
only be issued or implemented as a
part of a report required by such sub-
paragraph.

{2) The commitiee may investigate,
subject. t.obpamg'rnph (), an a]leged

ignated hy the committes.

(i) In the case of a subcommitiee of
the Committee on Standards of Official
Conduct, a may be

\ ofﬂcer, or
employee nf the House of the Code of
Officlal Conduct or of a law, rule,
regulation, or other standard of con-

and issued only by an affirmative vote
of a majority of ite members.
(B) A subpoena duces tecum may
specify terms of return other than at &
ring of the
or subcommttaa authorizing the sub-
posna.

duct to the of
such Member, Delegate, Resident
Commissioner, officor, or smployee
in the performance of the dubies or
the of the r itlen
of such Individunl. After notice and
hearing (unless the right to a hearing
18 walived by the Member, Delegats,

officer, or

if any, for the

© G with a subp
1 b mittee or sub- employee). the committee shall re-
ommittos u:de: e inmh (1)(3) port to the House its findings of fact
hort and A
:gni:gc;% by the H:;]Z_ a8 final disposition of any such inves-

{n)1) Bach standing committee, or a
thereof, shall hold at

Supplementsl, minoriiy, or itinnal

views

{1} If at the time of approval of a
measure or matter by & committes
{other than the Committes on Rules) a
member of the committee g'xves notice
of 1 A to fila su
nority, or additional views for mclu—
sion in the report to the House there-
on, that member shall be entitled to
not less than two additional calendar
days a.ft.er the dny of such notice (ex-
., and legal
holidays exespt when the House i8 in
session on such a day) to file such
views, In writing and signed by that
member, with the clerk of the com-
mittee
Power to sit and act; sabpoena power

(m)(1}) For the purpose of carrying
out any of its fanctions and duties
under this rale and rule X (including
any matters referred to it under clause
2 of rule XID, a committee or sub-
committes is authorized (subject to
subparagraph (3)(A)—

{A) to sit and act at such times and
places within the United States,
whether the House is in session, has
recessed, or has adjourned, and to
hold such hearings as it considers
necessary; an

least one hearing during each 120-day
period following the establishment of
the committee on the topic of waste,
frand, abuse, or mismanagement in
Govsrnment programs which that com-
mittee may authorize

(2} A heard in -

tigation and such action as the com-
mittee may consider appropriate In
the circumstances,

{3) The committee may report to
the appropriate Federal or State au-
thorities, either with the approval of
the House or by an affirmative vote
of two-thirds of the members of the
committes, any substantial evidence
of a violation by a , Di

graph (1) shall inclnde a focus on the
most egreglous iostances of waste,
fraud, abuse, or mismanagement as
documented by any report the com-
mittes has received from & Federal Of-

'fice of the Inspector General or the

Comptroller General of the United
States.

(o) Each committee, or =2 sub-
committes thereof, shall hold at least
one hearing in any session in which the
committee has received of

Resident Commissioner, officer, or
employee of the House, of » law ap-
plicable to the performance of the
duties or the discharge of the respon-
sibilities of such individual that may
have been disclosed in a committee
investigation.

{4) The committes may consider
the request of a Member, Delegate,
Resident Coramissioner, officer, or
employee of the House for an advi-
sory opinion with respect to the gen-

agency financial statements from audi-
tors of any Federal agency that the
committee may suthorize to hear testi-
mony on such disclaimers from rep-
resentatives of any such agency,

{p} BEach standing committes, or a
subcomunittes thereof, shall hold at
least one hearing on issues ralsed by
reports issued by the Comptroller Gen-
oral of the United States indicating
that Federal programs or operations
that the committes may aunthorize are
at high risk for waste, fraud, and mis-

(B) to raq\m'e by swbpoena or oth-
, the and

of such and the pr

known a8 the “high-risk
list"” or the “high-risk series.”

riety of any current or pro-

posed conduct of such Member, Dele-
gate, Resident Cominissioner, officer,
or ployse. With appropriate dsle-
tions to ensure the privacy of the
person concernad, the committes
may publish such opinion for the
guidance of other Members, Dele-
gabes, the Resident Comumissioner,
officers, and employees of the House.
{§) The committee wmay comsider
the raquest of a Member, Delagate,
Resident Commissioner, officer, or
employeo of the House for a written
waiver in exceptional circumstances
with respect to clause 4 of rale XXIII.




20

(6)(A) The commmittes shall offer
amxmal ethics training to each Mem-~
Der, Residont G N
sioner. officer, and employee of the
House. Such training shall—

{i) involve the classes of employ-
ees for whom the committee deter-
mines such training to be appro-
priate; and

{i1) include such knowledge of the
Code of Official Conduct and re-
lated House rulas as may be deter-
mined appropriate by the com-
rmittes.

(BX1) A new officer or employee of
the House shall receive training
under this paragraph not later than
80 days after beginning service $o the
House.

{1i) Not later than January 31 of
each year, each officer and employee
of the Houss shall file a certification
with the committes that the oiflcer
or employes nttended ethics tralning
in the last year as established by thig

subparegraph.

(OY1XA) Unless approved by an af-
firmative vote of & majority of its
members, the Committes on Standards
of Offlclal Gonduct may not report. a

advimry opimon rala.ting o nhe om‘
Del

Rexident Commtssloner, ofﬂcer, Or em-
ployee of the House, or, except as pro-
vided in subparagraph (2), undertake an
of such

{B)(1) Upon the receipt of information
offered as a complaint that is in com~
pliance with this rule and the rules of
the committes, the chair and ranking
minority mermber jointly may appoint
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dent Commissioner belleves the in-
formation ig submitted in good faith
and warrants the review and consid-
eration of the committes; or
(C) upon receipt of & report regard-
ing a referral from the board of the
Office of Congressional Ethics.
If a complaint 18 not disposed of within
the applicable periods set forth in the

{7) The comunittee shall have the
functions designated in titles I and V
of the Bthies in Government Act of
1978, In sections 7342, 7351, and 7353 of
title 5, United States Cods, and in
clause (X4 of rule X,

(B} A) Except as provided by subdivi-
sions (B), (0), and (D), not later than 45
calendar days or § legislative days,

or is later, after receipt of a

rules of the C on Standards of
Official Conduct, the chair and ranking
minority mermber shall establish joint-
1y an investigative subcommittes and
forward the complaint, or any portion
thereof, to that subcommitiee for its
constderation. However, if at any time
during those periods either the chair or
ranking minority member places on
the agenda the issue of whether to es-
tablish an ve ittes

written report and any findings and
supporting documentation regarding a
referral from the board of the Office of
Congressional Bthics or of a referral of
the matter from the board pursnant to
a request under paragraph (r), the chair
of the Committee on Standards of Offi-
cial Condnoct shall make public the
written report and findings of the
board uniess the chair and ranking
, acting jointly, decide or the

then an ttee
may be established only by an affirma-
tive vote of a majority of the members
of the committes.

{3) The committee may not under-
take an investigation of an alleged vio-
lation of a law, rule, regulation, or
standard of conduct that was not in ef-
fect at the time of the alleged viola-
tion. Ths coramittee may not under-
take an investigation of such an al-
leged violation that occurred bsfore
the third previous Congress unless the
committee determines that the alleged
viclation ls directly related to an al-
leged violation that oceurred in a more
recent Congress.

{4) A member of the committee shall
be ineligible to participate as 3 mem-
ber of the commitise in a committes
proceeding relating to the member’s af-
ficial conduct. Whensver a member of

members to ssrve as an in
subcomrmittes,

(i) The chalr and ranking
member of the committee 3cintly ma.y

tha is ineligible to act as a
of the under the
preceding senbence. the Speaker shall
te, or Rest-

gather additional
corning alleged conduct that is r.he
basie of a complaint or of information
offered as a complaint antil hhey have

ive sub-
committee or eithar of them has placed
on the agenda of the committee the
issuo of whether 1o establish an inves-
tigative subcommitiee.

(2) Except in the case of an Investiga-
tlon undertaken by the committee on
ita own initlative, the committes may
undertake an investigation relating to
the otﬂcia} cunduct of an individual

D 1a 1

dent (‘,ommismoner [tom the same po-
litical party as the ineligible member
to act in any proceeding of the com-
mittee relating to that

committes votes 0 withhold such in-
formation for not more than one addi-
tional period of the same duration, in
which case the chalr shall—

(1) upon the termination of such ad-
ditional period, make public the
written report and findings; and

(1) upon the day of such decision or
vote, make a public statement that
the committee has voted to extend
the matter relating to the referral
made by the board of the Office of
Congressional Ethics regarding the
Member, officer, or employee of the
House who is the subject of the appli-
cable referral.

At least cne calendar day before the
committes makes public any written
report and findings of the board, the
chair shall notify such board and the
applicablea Member, officer, or em-
ployee of that fact and transmit to
such individual a copy of the statement
on the committes’s disposition of, and
any committee report on, the matter.
(BXf) Notwithstanding subdivision
(AX1), if the committee votes to dis-
miss & mabter which is the subject of a
ret‘erml {rom the board of the Office of

(5) A member of the committes may
seek disqualification from partiei-
pating in an mvest!gation of the con-
duct of &

*Commissioner, ofﬂcer or employee of

the House upon the snbmission in writ-
ing and vunder oath of an affidavit of
disqualification stating that the mem-
ber cannot render an impartial and un-

t C

biased decision in the case in which the

secks to be disqualified. If the

sloner, officer, or ploy of the
House only—
(A) upon receipt of information of-
fered as a complaint, in writing and
under oaf.b from a Member, Dele~

committee approves and sccepts auch
affidavit of disqualification, the chair

1 Ethics, the is
nnt required to make public the writ-
ten report and findings described in
such subdivision unless the commit-
tee’s vote is inconsistent with the rec-
ommendation of the board. For pur-
poses of the previous sentence, a vote
by the committes to dismiss a matter
s not inconsistent with a report from
the board respecting the matter as un-
resolved due to a tie vote.

{il} Notwithstanding subdivision
(A)(iD), if the board transmits a report
respecting any matter with a ree-

shall so notify the Speaker and
the Speaker to desimte 8 Member,

Comm

oar

gats, o
t.ransmiwed w the commlttee by
such
Commisstoner:

{B) upon receipt of information of~
fered as a complaint, in writing and
under os.th from a person not a

ar Com-
missioner provided that 8 A

ﬂ‘om the same political pmy as the
(ﬁsq\lali{yiw member to act in any
{ the relating

(8) Infe 1 or test re-
ceived, or the contents of a complaint
or the fact of its filing, may not be

to Oor as unre-
solved due to a tis vobe, and the com-
mittes voles to extend the matter for
an additional peried as provided in sab-
division (A), the committee is not re-
quired to meke a public statement that
the committes has voted to extend the
matter.
{iii) Except as provided by subdivi-
sion ®), i the committeo establishes

Delegate, or

certifies In writing to the i

that such Member, Delsgate, or Resi-

in
the full committee,

respect-

publicly discloged by any or
Comm staff vnless lly an- ing any such matter, then the report
each insti by a vote of and findings of the board shall not be

made public until the conclusion of the
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1 ive rocess
and the committee shall fssue a public
of the of o

ttee, which

statement shall include the name of
the applicable Member, officer, or em-
ployes, and shall set forth the alleged
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public statement by the chair sxplain-
ing the status of the matter.

{c}1) Notwithstanding clause 2(g)(1)
of rule XI, each meeting of the Com-
mittee on Standards of Official Con-
duct or a subcomimittes thereof shall
oceur in executive session unless the

or sub ittee, by an af-

violation. If any such

does not lude its re-
view within one year after the board
its n reporsr any mat-

ter, then the committes shall make
public the report and upon the expira-
tion of the Congress in which the re-
port i mads public, the comunittee
shall make public any findings.

(CX1) If, affer recelpt of a2 written re-
port end any findings and supporting
documsentation regarding a referral
from the board of the Office of Congres-
sional Ethics or of a referral of the
matter from the board pursuant to s
request under paragraph (r), the com-
mittes agrees to a regquest from an ap-
propriate law enforcement or regu-
latory authority to defer faking sction
on the matter—

(I} notwithstanding subdivision
(A)1), the committes i3 not regquired
to make public the written report
and findings described in such sub-
division, except that if the reoc-
ommendation of the board with re-
spect to the report 1s that the matter
requires further review, the com-
mittee shall make public the written
report but not the findings; and

() before the end of the first day
[{ i Baturdays, ys, and
pablic holidays) after the day that
the commitice agrees (0 the reguest,
the commitiee shall make a public
statement that it is deferring taking
action on the matter at the reguest
of such avthority.

(11) If, upon the expiration of the one-
year period that begins on the date the
commitiee makes the public statement
deseribed in item (IXI1), the committes
has not acted on the matier, the com-
mittes shall make a new public atate-
ment that it i8 still deferring taking
action on the matter, and shall make a
new upon the expiration of

firmative vote of a majority of its
members, opens the meeting to the
public.

(2) Notwithstanding clause 2gX2) of
rale X1, each hearing of an adjudica-
tory subcommittes or sanction hearing
of the Committes on Standards of Offi-
clal Conduct shall be held in open ses-
sion unless the committee or sub.
committes, in open session by an af-
firmative vote of a majority of its
mermbers, closes all or part of the re-
mainder of the hearing on that day to
the public,

{d) Before a member, officer, or em-
ployee of the Cornmitiee on Standards
of Official Cond including
of & subcommittee of the committes
selected under clause 5(a)(4) of rule X
and shared staff. may have access 0
information that Is confidential under
the rules of the committee, the fol-
lowing cath (or affirmation) shall be
executod:

1 do solemnly swesr (or affirm)
thet T will not disclose, to any person
or entity outside the Commitbes on
Standards of Official Conduct, any
information received in the course of
my service with the commitiee, ex-
cept as autborized by the committee
or in accordance with its rules.”

Copies of the executed oath shall be re-
talned by the Clerk as part of the
records of the House. This paragraph
establighes a standard of conduct with-
in the meaning of paragraph {(aX32).
Breaches of confidentiality shall be in-
vestigated by the Committee on Stand-
ards of Official Conduct and appro-
priate action shall be taken,

(e)1) If a complaint or information
offered as a complaint is deemed frivo-
lous by an affirmative vote of & major~
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qualified for the position for which

hired;

(C) the staff as a whole and each
member of the staff shall perform all
official duties in & nonpartisan man-
ner;

(D) no membsr of the staff shall en-
gage in any partisan political activ-
ity directly affecting any congres-
sional or presidential election;

{B) no membar of the staff or out-
side counsel may accept public
speaking engagements or write for
publication on any subject that is in
any way related to the eruployment
or duties with the committee of such
individual without specific prior ap-
proeval from the chair and ranking
minority member: and

(¥} no member of the staff or out-
side counsel may make public, unless
approved by an affirmative vote of a
majority of the members of the com-
mittee, any information, document,
or other material that is confiden-
tial, derived from executive session,
or classified and that is obtained dur-
ing the course of employment with
the committee.

(2) Only subdivisions (C), (B), and (F)
of subparagraph (1) shall apply to
shared stalf.

{8)(4) ALl staff members ghall be ap-
pointed by an affirmative vote of a ma-
jority of the members of the com-
mittes. Such vote shall oceur at the
first meeting of the membership of the
comrmittee during each Congress and as
necessary during the Congress.

{B) Subject to the approval of the
C i on Houmse A s
the cornmittee may retain counsel not
employed by the House of Representa-
tives whenever the committes deter-
mines, by an affirmative vote of a ma-
Jority of the mersbers of the com-
mittee, that the retention of outside
counsel is neceasary and appropriate.

(0) If the commitios determines that
1% is mecessary to retain staff membars
for the purpose of & particular inves-

i or other & then such

ity of the b of the O
on of Official Conduet, the

each sacceeding one-year period during
which the committee has not acted on
the matter.

(D) The committeo may not receive
any referral from the board of the Of-
flece of Congressional Ethics within 60
days before a Federal, State, or local
glection in which ths subject of the re-
ferral is a did The i

committee rmay take such action as 1,
'by an affirmative vote of a majority of
its members, considers appropriate in
the circumstances.

{2y Complaints filed befors tha One
Hundred Fi Congress may not be
deemed frivolous by the Commitiee on

of Oificlal G

Ci

may delay any reporting requirement
under this subparagraph that falls
within that 60-day period until the end
of such period and in that case, for pur-
poses of subdivision (A), days within
the 60-day perled shall not be counted.

(E) H, at the close of any applicable
period for a reporting requirement
wnder this subparagraph with respect
t0 & referral from the board of the Of-
fice of Congressional Ethics, the vote
of the committee is a tis or the com-
mittee fails to acs, the report and the
findings of the board shall be made
public by the committes, along with a

{f) The committes shall adopt rules
providing that the chair shall establish
the agenda for meetings of the com-
mittes, but shall not preclude the
ranking minority member from placing
any item on the agenda.

Commitiee staff

(£)X1) The committee shall adopt
rules providing that—

(A) the staff be assembled and re-
tained as a professional, nonpartisan
staff;

(B) each member of the staff shall
be pr jonal and d trabl

staff shall be retained only for the du-
ration of that particular investigation
or proceeding.

(D) Outside counsel may be dismissed
before the end of a contract between
the and such only
by an affirmative vote of 2 majority of
the mermbers of the committee.

(9 In addition o any other staff pro-
vided for by law, rule, or other author-
ity, with respect to the committes, the
chair and ranking minority member
each may appoint one individual as a
shared staff member from the respec-
tive personal staff of the chair or rank-
ing minority member to perforra serv-
lce for the committes. Sueh shared
staff may assist the chair or ranking
minority member on any sub-
committes on which the chair or rank~
ing minority member serves.

Meelings and hearings

(b)X1) The committee shall adopt
rules providing that—
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the Honse, the pending question shall

bs whether the Eouse shall insist fur-

ther on the House amendment.

(3) After the House has adopted one
or ynore motions to reject nongermane
matter contained in 2 motion that the
House recede and concur in a Senaw

a with or with
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as open to discussion at any meeting
of a conference cominitiee; and

(C) that papers reflecting a con-
ference agreement are held inviolate
to change without renewal of the op-
portunity of all managers on the part
of the House to reconsider their deci-
sions to slgn or not to sign the agreo-
ment.

ment, the following motions shall be
privileged and shall havs pr in
the order stated:

{4) A motion that the House recede
and concur in the Senate amendment
with an amendment in writing then
available on the floor.

{B) A motion that the Houss insist
on 1ts disagreement to the Senate
amendment and request a further
conference with the Senate.

({) A motion that the House insist
on iis disagreement to the Senate
amendment.

{e3 If, on a division of the question on
a motion described in paragraph
{a}(1X(B) or (C), the House agrees to re-
cede, then & Member, Delegate, or Resi-
dent Commissioner may raise a point
of order against nongermoane matter, as
gpecified in paragraph (2)(2), before the
commencement of debats on concur-
ring in the Senate amendment, with or
without amendment. A point of order
under this paragraph shall be disposed
of i3 to the pr i provi-
sions of this clavse in the same manner
a8 & point of order under paragraph (a).

11. 1% shall not be in order to considar

report
bm or joint resolumon that proposes to
amend the Internal Revenne Code of
1986 unless—

(a) the joint explanatory stateraent
of the managers includes a 1ax com-
plexity analysis prepared by the
Joint Committes on Internal Rev-
enus Taxatlon In accordance with
section 4022(h) of the Internal Rev-
enue Service Restructuring and Re-
form Act of 1998; or

{b) ths of the Committes on Ways
and Means causes such s fax com-
plexity analysis to be printed in the
Congressional Record before consid-
aration of the conference report.

12. (@)1 j to h (2),

{4) M on the part of thse House
ghall be provided a unitary time and
place with access to at least one com-
plete copy of the final conference
agreament for the purpose of recording
their approval (or not) of the final con-
ference agreement by placing thelr sig-
natures (or not) on the sheets prepared
to accompany the conference report
and joint explanatory statement of the
IBANALOTS.

() A polnt of order that a confersnce
commitbes failed to comply with para-
graph (a) may be raised immediately
after the conference report is read or
considered as read. If such a point of
order is sustained, the conference re-
port shall be conaldered as rejected, the
House shall be considered to have in-
sisted on its amendments or on ais-
agreement to the Senate

cept as provided by clause 5 of rule

5, A Member, Delegate,
Comumissioner, officer, or employee
of the House may no$ accept an hono-
rarfom for a speech, a writing for
publication, or other similar activ-
ity, except as otherwise provided
under rale XXV,

8. AN . D or Resident
Commissioner—

{a) shall keep the campaign funds
of such individual separate from
the personal fands of such indi-
vidual;

{(b) may not convert campaign
i\mds o pmonal use in excess of

ment for leg!ttmate a.nd verifiable
campaign experditures; and
{c) except as provided in clause

1(b} of rule XXIV, may not expend

funds from a campaign accounts of

such Individual that are not attrib-

utable to bona fide campaign or po-

litical purposes.

7. A , D or
Commissioner shall trost as cam-
palgn cont.rlbutions all proceeds from

as the case may be, and te have re-
quested a Iurﬁher conterence with the
Senate, and the ¥

or other fund-
ralsing avents
8 {a) A Member, Delegate, Resident

ey
new conferees withou’(. intervening mo-
ton.

13. 1t shall not be In order to consider
a conference report the text of which
differs in any way, other than clerical,
from the text that reflects the action
of the conferses on all of the dif-
ferences between the two Houses, as re-
corded by their placement of their sig-
natures {or not) on the sheets preparsd
to accompany the conference report
and joint explanatory statement of the
managers.

RULE XXII¥

CODE oF OFFICIAL CONDUCT
There is hersby established by and
for the Honse the following cede of con-
duct, to be known as the *'Code of Offl-
cial Conduct'™
1 A s D ident

a meeting of esach conference com-
mittee shall be opon to the public,

(2) In open session of the House, a
motion that mansgers on the part of
the Houss be permitted to close to the

public s meeting or meetings of their |

conference committes shall be privi-
leged, shall be decided without debate,
and shall be decided by the yeas and
nays.

{3 In conducting conferences with
the Senate, managers on the part of
the Eouse should endeavor to ensure-—

{A) that meetings for the resolu-
tion of differences between the two

Houses occur only under cir-

cumstances in which every manager

on the part of the House has notice of
the meeting and 2 reasonable oppor-
tunity to attend;

(B) that all provisions on which the
two Houses disagree are considered

C officer, or employes
of the Housge shall behave at all times

a manner that shall reflect
creditably on the chse.

or officer of the House
may not retain an employse who does
not perform duties for the offices of
the employing suthority commensu-
rate with the compensation such em-
ployes receives.

{b) In the case of a commities em-
ployee who works under the direct
supervision of 2 member of the com-
mittee other than a chair, the chair
may require that such member affirm
in writing that the employee has
complied with clause B{a) (subject to
clause 8 of rule X) as evidence of
compliance by the chalr with this
clanse and with clause 9 of rule X.

(eX1) Except as specifiad in sub-
paragraph (2)—

{A) a. Member, Delegate, or Resi-
dent Comunissioner may not retain
fthe spouse of such individual in a
paid position; and

(B) an employee of the House
may not accepht compensation for
work for a committes on which the
spouse of such employee serves as a

Cummisaionar ofﬂcer. or Dl
of the House shall adhere to the spix'-
it and the letter of the Rules of the
House and to the rules of duly con-
stituted committess thereof.

, D

2) h (1) shall not apply
in the case of & spouse whose perti-
nent employmant predates the One
Hundred Seventh Congress.

9. A L Resid

3

, officer, or employee

Commissioner, officer, or smployee
of the House may not receive com-
pensation and meay not permit com-
pensation to accrue to the beneflcial
interest of such individual from any
source, the receipt of which would
occur by virtue of influence improp-
erly exerted from the position of such
individnal in Congress.
4. . Delegate,

Commiasioner officer, or employee
of the House may not accept gifts ex-

oI the House may not discharge and
may not refuse to hire an individual,
or otherwise discriminate against an
individual with respect to compensa-
tion, tarms, conditions, or privileges
of employment, because of the race,
color, religion, sex {(including marital
or parental status), disability, age, or
natiopal origin of such individual,
but may take into consideration the
domicile or political affiliation of
such individoal.
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10. A Member, Delegate, or Resi-
dent Commissioner who has bheen
convicted by a court of record for the
comrniseion of a crime for which a
sentence of two or roore yoars’ im-
prisonment may be imposed should
refrain {rom participation in the
business of each committee of which
such individual i3 & member, and a
Member should refrain from voting
on any question at a meeting of the
House or of the Commities of the
Whole House on the state of the
Union, unigss or until judicial or ex-
ecutive proceedings result in rein-

of the pr i of the
! of such or until
the Member 15 reelected to the Housa
after the date of such conviction.

11. A Member, Delegate, or Resi-
dent Commissioner may not author-
izo or otherwise allow an individual,
group, or organization not under the
direetion and control of the House to
use the words “Congress of the
United States,” “House of Repressn
tatives,” or "Official Business,” or
any combination of words thereof, on
any lotterhead or envelope.

12. () Except as provided in para-
graph (b), an employee of the House
who is required to file a report under
rule XXVI may not particlpate per-
sonally and substantially as an em-
ployee of the House in a contact with
an agency of the executive or judicial
branches of Government with respect
to nonlegislative matters affecting
any nongovernmental person in
which the employes has a significant
financial interest.

{b) Paragraph (2) does not apply if
an employee first advises the em-
ploying of such ploy
of a significant financial interest de-
scribed in paragraph (a) and obtains
from such employing authority a
written waiver stating that the par-
teipation of the employes in the ac-
tivity described in paragraph (a) is
necessary. A copy of each such waiv-
er shall be filed with the Committee
on & dards of Official C
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tive day of the week and making cu-
mulative lists of such names avail-
abls each day for public inspection In
an appropriate office of the House.

14. A Member, Delegate, or Resi-
dent Commissioner may nob, with
the intent to Influence on the basis of
partisan political affiliation an em-
ployment decislon or employment
practice of any private entity—

(8) take or withhold, or offer or
threaten to take or withhold, an of-
flcial act; or

(b} influance, or offor or threaten
to influence, the official act of an-
other,

15. {a) Except as provided in para-
graph (b), a Member, Delegate, or
Resident Commissioner may not use
personal funds, official funds, or cam-
paign funds for a flight on an air-
crafh.

(b) Paragraph (a) does not apply
o

(1) the aircrait is operated by an

air carrier or commercial operator
certificated by the Federal Avia-
tion Administration and the flight
is required to be conducted under
air carrier safety rules, or, in the
case of travel which is abroad, by
an alr carrier or clal oper-
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to the Memboer, Delogate, or Resi-

dent Commissioner, as father,

mother, son, daughter, brother, sls-
ter, husband, wife, father-in-law, or
mother-in-law; and

(3) the term *‘on the basis of per-
sonal friendship” has the same

meaning’ as in clauss 6 of rule XXV

and shall be determined as under

clause 5(a)3ND)1L) of rule XXV.

16. A Member, Delegate, or Resi-
dent Commissioner may not condl-
tion ths inclusion of language to pro-
vide funding for a congressional ear-
mark, a limited tax benefit, or & Um~
ited tariff benefit in any bill or joint

(or an nying re-
port) or in any conference report on a
bill or joint resclution (including an
accormpanying  joint  explanatory
statement of managers) on any vote
cast by another Member, Delegate, or
Resident Commissioner. For purposes
of this clause and clause 17, the
torms  ‘*‘congressional  earmark,”
“‘limited tax benefit,” and *‘Umited
tariff benefit” shall have the mean-
ings given them in clause 8 of rule
XX1.

@A Mamber, Delegaf.e. or Resi—
dent Comm

ator certificated by an appropriate
foreign civil aviation authority and
the flight is reguired to be con-
ducted under alr carrier safety
rales;

{2) the aix’craft 1s owned or leased
by a
ccmmjssinner or a tamuy _member
ofa
Commxssioner (includ.mg an  air-
craft owned by an entity that is not
a public corporation in which the
Member, Delegate, Resident Com-
missioner or a family member of a

D or d
C has an o in-
terest, provided that such Member,
Delegate, or ident O

1 earmark a limited tax
baneﬁt or a limited tariff benefit in
any bill or foint resolution {or an ac-
com] report) or in any con-
ference report on a bill or joint reso-
Jution {or an accompanying joint
statement of managers) shall provide
a written statement to the chalr and
ranking rolnority member of the
committee of jurisdiction, includ-

(1) the name of the Member, Dele-
gats, or Realdent Commissioner;

{2) in the case of a congressional
earmark, the name and address of
the intended recipient or, if there 18
no specmcajly intended rtecipisnt,
the ion of the activ-

sloner does not use the alrcraft any
more than the Member, Delegate,
R & or family

13. Before a Del
Resident Commissioner, omcer, or
employee of the House may have ac-
cess to classified information, the
following cath (or affirmation) shall
be executed:

“I do solemnly swear (or affirm)
that T will not disclose any classi-
fied information received in' the
courae of my service with the
House of Representatives, except a8
authorized by the Houss of Rep-

or in accord: with

its Rules.”
Copiss of the sxecuted cath (or affir-
mation) shall be retained by the
Clerk as part of the records of ths
House. The Clerk shall make signa-
tures a matter of public record, cans-
ing the names of each Member, Dele-

mermber's proportionate share of
awnership allows);

(3) the flight consista of the per-
sonal use of an aircraft by a Mem-
Yer, Delegats, or Resldent Commis-
stoner that is supplisd by an indi-
vidual on the basis of personal
friendship; or

iby:

(8) in the case of a limited tax or
tariff benefly, identification of the
individual or entities reasonably
anticipated to benefit, to the ex-
tent known to the Member, Dele-
gate, or Regident Commissioner;

(4) the purpose of such congres-
sional earmark or limited tax or
tariff benefit; and

{B) & certification that the Mam—

(4) the aircraft is operated by an ber, D or
entity of the Federal government sioner or spouse has no mmnclal
or an entity of the gowve & of in such cong 1 ear-
any State. mark or limited tax or tariff hen-
{¢) In this clause— efit.

(1) the term “campalgn funds" in-
cludes funds of any political com-
mittee under the Federal Election
Campaign Act of 1671, without re-
gard to whether the commities is
an authorlzed commim;ee of the

gate, or
has signed the uath during & week (1f
any) to be published in & portion of
the Congressional Record designated
for thet purpose on the last legisla-

D
Commissioner mvolveﬂ under such
Act;
{2) the term “family member™
mesans an individual who is related

(b) Each committes shall maintain
the informetion transmitted under
paragraph (a}, and the writben disclo-
sures for any congressional ear-
marks, Jimited tax benefits, or Hm-
ited tariff benefits included in any
measure reported by the committee
or conference report filed by the
chair of the commiitee or any sub-
committee thereof shall be open for
pablic inspection.
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18. (a) In this Code of Official Con-
duct, the term “officer or employee
of the House” means an individual
whose is by
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fice, and includes a newsletter fund re-
ferred to in mection $27(g) of the Inter-
nal Revenue Code of 1986.

the Chief Administrative Officer.

(b) An individual whoss services are
compensated by the House pursuant
to a consultant contract shall be con-
sidered an employee of the House for
purposes of clauses 1, 2, 3, 4, 8, 9, and
13 of this ruls. An individual whose

Limi on use of the frank
4. A , Dy or id

Commissioner, or Senator after the
date of a general election in which such
individual was not elected to the suc-
cosding Con&'ress or, in the ease of a

or Come-
who is pot a candidate in &

Comnissioner shau mail franked mail
under section 3210(d) of title 39, United
States Code at the most economical
rate of postage practicable.

5. Before making a mass mallinx,
M D

services are by t:he

or R t Com-
shall submit a sample or de-

House con-

tract may not ]ubby the contra.cblng
committee or the members or staff of
the coptracting committee on any
matter. Such an individual may
lobby other Members, Delegates, or
the Resldent Commissicner or staff
of the House on matters outside the
Jjurisdiction of the contracting com-
mittes. In the case of snch an indi-

scripion of the mail matter {nvolved
to the House Commission on Congres-
sional Mailing Standards for an advi-
sory opinion as to whether the pro-
posed mailing is in compliance with ap-
plicable provisions of law, rule, or reg-
ulation.

6. A mass mailing that is otherwise
frankable by & Member, Delegate, or
Re:

vidual who is a
of a firm, partnership, or other bnxi—
ness or 51 the other

and smployses of the firm, partner-
ship, or other business organization
shall be subject to the same restric-
tions on lobbying that a.pply to the
individual under this

under the pro-
visions ot section 3210(e) of title 39,

general elsction, after the earlier of
the date of such general glection or the
adjournment sine die of the last reg-
nlar session of the Congress.
RULE XXV

LIMITATIONS ON OUTSIDE EARNRD

INCOMR AND ACCEPTANCE OF GIFTS
Outside earned income; honoraris

1. {a) Except as provided by para-

graph (b), & Member, Delegate, Resi-
dent Commissioner, officer, or em-
ployee of the House may rot—

(1) have outside earned income at-
{ributable to a calendar year that ex-
ceeds 18 percent of the annual rate of
basic pay for level II of the Exscutive

under section 5313 of title 5,

United States Code, is not frankable
unless the cost of preparing and print-
ing it is defrayed exclusively from
funds made available in an appropria-

RULE XXT1V
LIMITATIONS ON USE OF OFFICIAL FUNDS
Limitations on use of official and
unofficial accounts

1. (a) Bxcept as pmv’ided !n para.grapb
i), a
Commissioner may not mamt-a.m
have maintained for the use of such m-
dividual, an unofficlal office account.
Fuands may not be paid into an anoffi-
cial office acconnt.

{bX¥1) Except as provided in subpara-
graph (3), = Member, Delegate, or Resi-
dent Commissioner may defray official
expenses with funds of the principal
campaign committes of such individual
under the Federal Blection Campalgn
Act of 1971 (3 U.8.C. 431 et 5eq.),

(2) The funds specified in subpara-
graph (1) may not be used to defray of-
ficial expenses for mail or other com-
munications, compansation for serv-
ices, office space, office furniture, of-
fice equipment, or any associated in-
forroation y serv-lces (exclud

ing

2. Notwithstanding any other provi—
sion of this rule, if an amount from the
Official Expenses Allowance of a Mom-
ber, Delegate, or Resident Commis-
sioner is paid into the House Recording

Studio revolving fund for tele-
communlcatlons satellite services, the
or Com-~

missioner my accept relmbursement
from nonpolitical entities in that
amount for transmission to the Clerk
for credit to the Official Expenses Al-

lowance.
8. In this rule the term “unofficial of-
fice " means an t or re-

pository in which funds are received for
the pm’poee of del}raymg otherwise un~

ble under
sectian 162(a) of the Iut.ems.l Revenue
Code of 1986 as ordinary and necessary
in the operation of a congressional of-

tion Act.
7. A , D or ident
Comm may not send a mass

mailing outside the congressional dis-
trict from which elected.

8. In the case of a Member, Delegats,
or Resident Commissioner, a mass
mailing is not frankable under section
3210 of title 39, United States Code,
when it is postmarked less than 80 days
before the date of a primary or general
election (whether regular, special, or
runoif) in which such individual is a
candidate for public offfce. If the mail
matter is of a type that is not custom-
arily postmarked, the date on which it
would have been postmarked, if it were
of a typs customarily postmarked, ap-
plies.

9. In this rule the term “‘mass mail-
ing” means, with respect to a session
of Congress, a mailing of newsletters or
other pisces of mail with 1y

United States Code, as of January 1
of that calendar year; or

(2) recelve any honorarium, except
that an officer or employee of the
House who I8 paid at & rate less than
120 parcent of the minimum rate of
basic pay for GS-15 of the General
Schedule may receive an honorariam
unless the subject matter is directly
related to the official duties of the
individual, the payment is made be-
cause of the status of the individual
with the House, or the person offer-
ing the honorarium has interests
that may be substantially affected by
the performance or nonperformance
of the official duties of the indi-
vidual.
(b) In the case of an Individual who

" a N Del -

Commissioner, officer, or employee of
the House, such individual may not
have ontside earned income attrib-
utable to the portion of a calendar year
that occurs after such individual be-
comes a D

b

identical content (whether such pieces
of mail are deposited singly or in bulk,
or st the same time or different times),
totaling more than 500 pieces of mail in

.that session, except that such term

does not include a mailing-—

{a) of matter in direct response t0 a
communication from a person to
whom the matter is mailed;

(b) from a Member, Delegate, or
Residem; Commissioner to  other

officer, or employee
that excesds 15 percent of the annual
rate of basic pay for level TI of the Bx-
ecutive Schedule under section 5313 of
title 5, United States Code, as of Janu-
ary 1 of that calendar year multiplied
by a fraction, the numerator of which
is the number of days the individual i
& D [+ i
sioner, officar, or employee during that
calendar yoar and the denominetor of
which is 365.

{c) A payment in Heu of an hono-
rarium that is made to a charitable or-
ganization on behalf ot a Member, Del-

the
or o
Federal, smw or local government
officials; or
{c) of a news release to the
nications media.

Prohibition on use of funds by
Members not elected to succeeding
Congress

10. Funds from the applicable ac-

egate, C officer,
or smployes of the House may not be
received by that Member, Delegate,
Resident Cormnmissioner, oificer, or em-
ployea. Such a payment msay not ex-
ceed 32 006 or be made to a charitable
tion from: which the Member,

counts deseribed in clause 1(§(1) of rule
X, including funds from committee ox-
pense rosolutions, and funds in any
local currencles owned by the United
States may not be made avallable for
travel by a Member, Delegate, Resident

D ¢! ", Offi~
cor, Or employed or & parent, sibnng
gpouse, child, or dependent relative of
the Om-
migsioner, umcer or employee, derlves
a financial benefit.
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Claims against the Government
8. A person may not be an officer or
employee of the House, or continue in
its employment, if acting as an agent
for the prosecution of a claim against
the Government or if interested in such
claim, except ag an original claimand
or in the proper discharge of official
dutites.
7v A Member. Delegate, or Resident
all staff
emplcyed by tha.t Member. Delegate, or
staff

in perscnal, cornmitites, and leadership
offices} from making any lobbying con-
tact (a8 defined in section 3 of the Lob-
bying Disclosure Act of 1995) with that
individual's spouse if that spouse is a
lobbyist under the Lobbying Disclosure
Act of 1995 or is employed or retained
by such a lobbylst for the purpose of
influencing legislation.

8. During the dates on which the na-
tional political party to which a Mem-
ber (including a Delegate or Resident
Commissiozer) balong‘s holds its con-

W for
the office of Presidenc or Vice Presi-
dent, the Member may not participate
in an event honoring that Member,
other than in the capacity as a can-
didate for such office, if such event is
direcily pald for by = registersd lob-
bylst under the Lobbying Disclosure
Act of 1995 or a private entity that re-
tains or employs such a registered lob-
byist.

RULE XZVI

Fmvancial DISCLOBURE
1, The Clerk shall send & copy of each
report filed with the Clerk under title
I of the Ethics in Government Act of
1978 within the seven-day period begin-
ning on the date or which t.he report. is
filed to the C ds of
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House document and made availabla to
the public pursuant to clause 1.

{Pertinent provisiona of Title I of the
Ethics in Government Act of 1978 (5
T.S.C. App. §§ 101-111) follow:]

TITLE I—FINANCIAL DISCLOSURE
OF FEDERAL F BL

Persons Required to File
SEC. 101. (8) Within thirty days of as-

suming the position of an officer or em-
ployee deseribed in subsection (), an
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(19) an officer or employee of_tho
Congress as defined under section
10913y, * *

. {g)X1) Reasonabls extensions of time
for filing any report may be granted
under procedures prescribed by the su-
pervising ethics office for each branch,
but the totel of such extensions shall
not exceed ninety days. * * *

{h} The provisions of subsections (a),
{b), and (8) shall not apply to an indi-
vidual who, as determined by the des-
ignated agency ethics official or Sec-
retary for in the case of a

Individual shall file & report
the information described in section
102(b) unless the individual has left an~

Presidential appointee under sub-
section (b), the Director of the Office of
Govi Bthics), the

other position described in sub

othics i or the Judicial Con-

{D) within thirty days prior to 4
such new position or has already filed a
report under this title with respect to
nomination for the new position orasa
candidate for the position. * * *

{cy Within thirty days of becoming a
candidate as defined in section 301 of
the Federal OCampalgn Act of 1871, in a
calendar year for nomination or eleo-
tion to the office of President, Vice
Prosident, or Member of Congress, or
on or before May 15 of that calendar
year, whichever is later, but in no
event later than 30 days before the
slection, and on or before May 15 of
each successive year an individual con-
tinues to be a candidate, an individual
other than an incumbent President,
Vice President, or Meraber of Congress
shall fils a report containing the infor-
mation described in aacmon 102(b). Not-

ing the

in any calendar year in which an indi-

vidual t0 be a didate for

any office but all elections for such of-

flee relating to such candidacy were

held in prior calendar years, such Indi-

vidual need not file & report unless he
for ther va-

on

Official Conduct. By August 1 of each
year, the Clerk ghall compile all such
reports sent to the Clerk by Members
within the period beginning on Jann-
ary 1 and ending on June 15 of each
yoar and have them printed as a House
document, which shajl be made avail-
able to the public.

2. ¥or the purposes of this rule, the
provisions of title I of the Nthics in
Government Act of 1978 shall be consid-
ered Ru]es of the Honse a8 they pert.a!n
o B, the
Commissioner, officers, and employees
of the House,

3. Members of the board of the Office
of Congressional Ethics shall file an-
nual financial disclosure reports with
the Clerk of the House om or befors
May 16 of each calendar year after any
yeoar in which they perform the duties
of that position. Such reports shall be
on a form prepared by the Clerk that is
substantially sirilar to form 450 of the
Office of Government, Ethics. The Clerk
shall send a copy of each such report
filed with the Clerk within the seven-
day period beginning on the date on
which the report is filed te the Com-
mittee on Standards of Officlal Con-
duct and shall have them printed as &

caney in that office or another office
during that year.

(@) Any lndiv’ldua] who is an officer
or es]
during a.uy calendar yea.r and performs
the dutles of his position or office for a
period in excess of sixty days in that
calendar year shall file on or before

“May 15 of the succeeding year a report

containing the information described
in section 102(n}.

{e) Any individual who occupies a po-
aition described in subsection (f) shall,
on or before the thirtieth day after ter-
mination of employment in such posi-
tion, file a report containing the infor-
mation described in section 102(a) cov-
ering the preceding calendar year if the
raport required By subsection {d) has
not been flled and covering the portion
of the calendar year in which such ter-
mination cccurs up to the date the in-
dividual left such office or position, un~
less such individual has s,cceptsd om-
ployment in ther position d

ference, ia not reasonably expected to
perform the duties of his office or posi-
tion for more than sixty days in a cal-
endar yeav, except that if such indi-
vidual performs the duties of his office
or position for more than sixty days in
a calendar year—

(1) the raport required by sub-
sections (a) and (b) shall be filed
within fifteen days of the sixtieth
day, an

(Z) the report required by sub-
section (e} shall be filed as provided
in such subsection.

{1} The supervising ethics office for
each branch may grant a publicly
available request for a waiver of any
reporting requirement under this sec-
tion for an individuel who is expected
to perform or has psrformed the duties
of his offide or position less than one
bundred and thirty days in a calendar
year, but only if the supervising ethics
office determines thet—

(1) such individual is not & full-

time employes of the Gov

{3) such individual is able to pro-
vide services specially needed by the
Government,

(3) 1t is unlikely that the individ-
wal’s outside employment or finan-
cial interests will create a conflict of
interest, and

{4) public flnancial disclosure by
such individual is not necessary in
the circumstances.

Contents of Reports

£BEC. 103. {a) Each report filed pursn-
ant to section 101 (d) and {(g) shall in-
clude a full and complete statement
with respect to the following:

(1XA) The source, type, and amount
or value of Income (other than in-
comse referred to in subparagraph (B))
from any source {other than from
current employment by the United
States Government), and the source,
date, and amount of honoraria from
any source received during the pre-
ceding nd. year, Aggr
$200 or more in value and, effective
January 1, 1891, the source, date, and

't of payments made to chari-

in subsection (f).

(i) The officers and employees rs-
ferred to in subsections (a), (d), and ()
AfE * * %

{9} & Member of Congress as defined

under section 108(12);

table organizations in Heu of hono-
raria, and the reporting individual
shall simultansously file with the ap-
plicable supervising ethics office, on
a conft 1 basis, a

list of recipients of all such pa,y»
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ments, together with the dates and
amounts of such payments.

(B) The source and type of income
which consists of dividends, rents, in-
terest, and capital gains, received
during the precsding calendar year
which exceeds $200 in amount or
value, and an indication of which of
the following categories the amount
or va.lue of such item of incomse is
within:

3] not more than $1,000,

(i) groator than $1,000 but not
more than $2,500,

(1)) greater than $2,500 but not
more than $5,

(iv) greater than $5,000 but not
more than $15,000,

{v) greater than $15000 but not
more than $50,000,

(vi) greater than $50,000 bus not
more than $100,000,

{vii) greater than $100,000 but not

more than §1,000,000,

{viii} greater than $1,000,006 but
not mora than $5,000,000, or
(ix) greater than $5,000,000.

(2(A) The 1dentity of the source, a
‘brief doscription, and the value of all
gifts aggregating wmore than the
minimal valie as established by sec~
tion T34Xa)5) of title 5, United
States Code, or 3250, whichever is
greater, received from any source
other than a relative of the reporting
individual during the preceding cal-
endar year, except that any food,
lodging, or entertainment received as
personal hospitality of an individual
need not be reperted, and any gift
with a fair market value of $100 or
less, as adjusted at the same time
and by the same percentage as the
inimal value is adjusted, need not
be aggregated for purposes of this
subparagraph.

{B) The identity of the source and a
brief description (including a travel
itinerary, dates, and naturs of ex-
penses provided) of reimbursements

198

RULES OF THE

of deposit or any othsr form of de-
posit in a bank, savings and loan as-
sociation, credit union, or sirnilar fi-
nancial institution.

(4) Ths identity and category of
value of the total Habilities owed to
any creditor other than a spouse, or a
parent, brother, sister, or child of the
reporting individual or of the report-
ing individual’s spouse which exceed
$10,000 at any time during the pre-
cading calendar year, excluding

{A) any mortgage sscured by real
property which is a personal resi-
dence of the reporting individual or
his spouss; and

(B) any loan secursd by a per-
sonal motor vehicle, household fur-
niture, or appliances, which loan
does not exceed the purchase price
of the item which secures it.

‘With respect to revolving charge ac~
counts, only those with an ou’(r

gervices rendersd by the reporiine

individual for each such soarce.
The proceding sentence shall not re-
guire any individual to include in
such report any informstion which is
considered confidential as a result of
a privileged relationshtp, established
by law, batween such individual and
any person nor shall it require Rn in-
dividoal to report any information
with respect to any person for whom
gervices were provided by any firm or
assoctation of which such individual
was a member, partner, or employee
unless such individual was directly
involved in the provision of such
services.

(7) A description of the date, par-
ties to, and terms of any agreement
or arrangerment with respect to (A)
futare employment; (B) & leave of ab-
sence during the perlod of the report-
ing individual's Government service;
(%] of p by &

standing liabllity which
$16,000 as of the close of the preceding
calendar year need be reported under
this paragraph.

{5) Except as provided in this para-
graph, a brief description, the date,
and category of value of any pur-
chase, sale or exchange during the
preceding  calendar year excoeds
31,000—

{A) in real property, other than
property used solely aa a personal
residence of the reporting indi-
vidual or his spouse; or

(B) in stocks, bonds, commodities
futures, and other forms of securi-
ties.

Reporbiog 18 not required under this
paragrapb of any transaction solely
by and between the reporting indi-
vidual his spouse, or dependent chil-

(6)(A) The identity of all positions
held on or befors the date of filing
during the current calendar year
(and, for the first report filed by an
individual, during the two-year pe-

received from any 8ource aggr

more than the minimal value as es-
tablished by section 7342(a)(5) of title
5, United States Code, or $250, which-

riod pr such calendar year) as
an officer, director, trustee, partner,
proprietor, represantative, employes,
or connultsmt of any corporation,

aver is greater, and recelved during
the preceding calendar year.

{C) In an unusnal case, & gift need
not be aggregated under subpara-
graph (A) if a pablicly available re-
guest for a waiver is granted.

(3) The identity and category of
value of any interest in property held
during the preceding calendar year in
a trads or business, or for investment
or the production of income, which
has a falr market value which ex-
ceeds §1,000 as of the close of the pre-
ceding calendar year,

, par , or other
business enterprisa any tsonpmﬂt or-
ganization, any labor organization,
or any educational or other institu-
tion other than the United Btates.
This sabparagraph shall not require
the reporting of positions held in any
religiouns, social, fraternal, or polit-
jeal sntity and positions solely of an
honorary nature,

{B) I any person, other than the
United States Covernment, paid a
nonslected reporting individual com-
1in excess of $5,000 in any of

any
personal Hability owed to the report-
ing individual by a spouse, or by =
parent, brother, sister, or child of the
reporting individual or of the report-
ing individual’s sponse, or any depos-
ita aggregating $5,000 or less in a per-
sonal savings account. For purposes
of this paragraph, a personal savings
account shall inclnde any certificate

the two calendar years prior to the
calendar year during which the indi-
vidual files his first report under this
title, the individual shall include in
the report—
(i) the identity of each source of
such eompensation; and
(i) a brief description of the na-
ture of the dutles performed or

former employer other than the

United States Government; and (D)

continuing participation in an am-

ployee welfare or bensfit plan main-
tained by a former employer.

{8) The category of the totel cash
value of any interest of the reporting
individunal in & qualifted blind trust,
unless the trust instrument was exe-
cuted prior to July 24, 1935 and pre-
cludes the bepeficlary from recsiving
information on the total cash value
of any interest In the gualified blind
trust.

{b)1) Bach report flled pursuant to
subsections (a), (b), and (¢) of section
101 sball include a full and complete
statement with respect to the informa-
tion required by—

{A) paragraph (1) of subsection (a)
for the year of filing and the pre-
ceding calendar year,

(B) paragraphs (3) and (4) of sub-
section (a) a8 of the date specified in
‘the report but which is Jess than thir-
ty-one days before the filing date,
and

(C) paragraphs (6) and {7) of Bub-
section {(a) ap of the filing date but
for periods described in such para-

graphs.

(2XA) In Heu of filling out one or
more schedules of a Dnancial disclo-
sure form, an indlvidual may supply
the required information in an alter-
native format, parsuant to either rales
adopted by the supervising sthics office
for the branch in which such individual
serves or pursuant to a specific written
determination by such office for & re-
porting individaai.

(B) In Heu of indicating the category
of amount or value of any item con-
tained in any report filed under this
title, a reporting individual may indi-
cate the exact dollar amount of such
item.

{c) In the case of any individual de-
scribed in section 101(e), any reference
to the preveding calendar year shall be
considered also to include that part of
the calendar year of filing up to the
date of the termination of employ-
ment.
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{@¥1) The categories for reporting the
amount or value of the items covered
in paragraphs (3), (4), (5), and (8) of sub-
saction (a) are as follows:

{A) not more than $15,000;

{B) greater than $15,000 but
more than §50,000;

{C) greater than $50,000 but
more than $100,000;

(D) greater tha.n $140,000 but
more than $250,

(H) greater t.)mn $250,000 but
more than $500,

(F) greater than $500,000 but
more than $1,000

(G) greater than 31 000,000 but not
more than $5,000

(H) greater thsn 85000000 but not
more than $25,000,000;

(I) greater than $25,000,000 but not
mors than $50,000,000; an:

(J) greater than $50,000,000.

(2) For the purposes of paragraph ()
of Bubssction (a} if the current value of
an intersst in real property (or an in-
terest in a real estate partnersiip) is
ot ascertainable without an appraisal,
an individual may list (A) the date of
purchage and the purchase price of the
interest in the real property, or (B) the
assessed value of the real property for
tax purposes, adjusted to reflect the
market value of the property used for
the assessment if the assessed value 18
compnted at less than 100 percent of
such markst value, but such individaal
shall include in his report a full and
complete description of the method
used to determine such assessed valua,
instead of specifying a category of
value pursuant to paragraph (1) of this
subsection. If the current value of any
other item regnired to be reported
under paragraph (8) of subsection (a) is
not ascertainable without an appraisal,
such individual may list the book value
of a corporation whose stock is not
publicly traded, the net worth of a
business partnership, the equity value
of an individually owned business, or
with respect to other holdings, any rac-
ognized indication of value, but such
individual shall include in his report a
full and cumplete description of the
method used in determining such
value. Tn Heu of any value referred to
in the preceding sentence, an indi-
vidnal may list the assessed value of
the item for tax purposes, adjnsted to
refisct the market value of the item
used for the assessment if the assessed
value is computed at less than 100 per-
cent of such market value, but a full
and complets descriphion of the meth-
of used in determining such assessed
value shail be included in the report.

(eX1) Bxcept as provided in the last
sentence of this paragraph, each report
reguired by sectton 101 shall also con-
tain information listed in paragraphs
{1) through (5) of sabsection {a) of this
section respecting the spouse or de-
pondent child of the reporting indi-
vidual as follows:

{A) The source of items of earned
income earned by a spouse from any
person which exceed $1,000 and the
source and amount of any honoraria

not
not
not
not

not
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received by a spouss, except that,
with respect to earned income (other
than honoraria), if the spouse is solf-
employed in businese or a profession,
only the nature of such business or
profession need be reported.

(B) All information reguired to be
reported in subsection (a)}1XB) with
respect to income derived by a spouse
or dependent child from any asset
held by the spouse or dependent child
and reported pursnant to subsection
(a}3).

(C) In the case of any gifts received
by a spouse or dependent child which
are not r totally ind
of the relationship of the spouse or
dependent child to the reporting indi-
vidual, the identity of the sourse and
& brief description of gifts of trans-
portation, lodging, food, or entertain-
ment and a brief description and the
value of other gifts.

(D) In the case of any reimburse-
ments received by & spouse or de-
pendent child which are not received
totally independent of the relation-
ship of the spouse or dependent child
to the reporting individual, the iden-
tity of the source and a brief descrip-
tion of each such reimbursement.

{E) In the case of items described in
paragraphs (3) through (5) of sub-
section (a), all information required
to be reported under these para-
graphs other than items (i) which the
reporting individual certifies rep-
resent the spouse's or dependent
chil@’s scle financial interest or re-
eponsibility and which the reporting
individual has no knowledge of, (ii)
which are no% in any way, past or
present, derived from the income, as-
sets, or activities of the reporting {n-
dividual, and (141) from which the re-
porting individnal neither derives,
nor expects to derive, any financial
or economic benefls.

{f) For parposes of this section,
categories with arnounis or values
greater than 51,000,000 set forth in
sections 102{a)(1X(B) and 102((1)
shall apply to the income, assets, or
1 and

Tahilite

children on)y if the income, aseets, or
liabilities are held jolntly with the
reporting individual. All other in-
come, assets, or Mabilities of the
spouse or dependent children re-
quired to be reported under this sec-
tion in an emount or value greater
than $1,000,000 shall be categorized
only as an amount or value greater

than §1,000,000.

Reports required by subsections (a),
(b), and (¢} of section 101 shall, with re-
spect to the spouse and dependent child
of the reporting individual, only con-
tain information listed in paragraphs
(1, (3, and (4) of subsection (a), as
specified in this paragraph.

(2} Mo report shall be required with
respect to a spouse living separate and
apart from the reporting individual
with the intention of terminating the
marriage or providing for permanent
separation; or with respect to any ip-
come or obligations of an individual
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arising from the dissolution of his mar-
rlage or the permanent separation from
e spouse.

(£)(1) Except as provided in paragraph
{2), each reporting individual shall r&-
port the information required to be ve-
ported pursnant to subsections (a}, (b),
and {c) of this section with respect to
the holdings of and the income from &
trust or other financial arrangerent
{from which income is received by, or
with respect t¢ which a benseficial in-
terest in principal or income is held by,
such individual, his spouss, or any de-
pendent child.

{2) A reporting individual need not
repart the holdings of or the source of
incorme from any of the holdings of—

(A) any gualifisd blind trust (as de-
fined in paragraph (3));

(B) a trast—

(1) which was nob created directly
by such individual, his spouse, or
any dependent child, and

{ii} the holdings or sources of in-
come of which such individual, his
spouse, and any dependent child
have no knowledge of; or
{C) an entity described under the

provisions of paragraph (8), but such
individual shall report the category
of the amount of income received by
him, his spouse, or any dependent
child from the trust or other entity
under subsection (a)(1)(B) of this sec-
tion.

{8} For purpose of this subsection, the
torm “qualified blind trust™ includes
any trust in which a reporting indi-
vidual, his spouss, or any minor or de-
pendent child has & beneficlal interest
in the principal or income, and which
meets the following requirements:

{A)i} The trustee of the trust and
any other entity designated in the
trust instrument $o perform fidu~
clary duties is a financia) Institution,
an attorney, a certified puhlic ac-
countant, a broker, or an investment
advisor who—

(1) is independent of and not asso-
clated with any intereated party s
that the trustee or other parson
cannot be controlied or influenced
in the administration of the trust
by any interested party;

{I) is not and has not been an
employee of or affiliated with any
interested party and is not a part-
ner of, or involved in any joint ven-
‘ture or obther investment with, any
interested party; and

(IXX) 18 not a relative of any inter-
ested party.

(i1) Any offlcer or employes of a
trustee or other entity who is in-
volved in the management or control
of the trust—

(D) s independent of and not asso-
ciated with any interested party so
that such officer or employes can-
not be controlled or influenced in
the adminiatration of the trust by
any interested party;

(I} is not a partmer of, or in-
volved in any joint venture or
other investment with, any inter-
ested party; and
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(I1l) is not a relative of any inter-
ested party.

(B} Any asset transferred to the
trust by an interested party is free of
eny restriction with respect to its
transfer or sale vnless such restric-
tion is expressly approved by the su-
pervising ethics office of the report-
ing individuaal.

(€) The trust instrurment which es-
tablishes the trust provides that—

(1) except to the extent provided
in subparagraph (B) of this para-
graph, the trustee in the exercise of
his authority and discretion to
manage and control the assets of
the trust shall not consult or notify
any interested party;

(il) the trust shall not contain
any asset the holding of which hy
an interested party is prohibited by
any law or regulation;

{iil) the trustee shall promptly
notify the reporting individual and
his supervising ethics office when
the holdings of any particular asset
transferred to the trust by any in-
terested party are disposed of or
when the value of such holding is
less than §1,000;

{iv) the trust tax rsturn shall be
prepared by the trustee or his des-
ignee, and such refurn and any in-
formation relating thersto (other
than the trust income summerized
ina te gories Y
to complste an interested party’s
tax return), shall not be disclosed
$0 any interssted party;

(v} an interested party shall not
recelve any report on the holdings
and sources of income of the trust,
except a report at the end of sach
calendar guarter with respect to
the total cash value of the interest
of the interested party in the trust
or the net income or less of the
trush or any reports necessary to
enable the interested party to com-
plete an Individual tax return re-
quired by law or to provide the in-
formation requirsd by -subsection
{a)(1) of this section, but sumch re-
port shall not identify any asset or
holding;

{vl) except for communications
which solely consist of requests for
digtributiona of cash or other un-
specified assets of the trust, there
shall be no direct or indirect com-
munication between the trustes
and an interested party with re-
spect to the trust anless such com-
munication is in writing and unless
it relates only (I) to the general fi-
nancial interest and needs of the
interested party (including, but not
limited to, an inferest in maxi-
mizing income or long-term capital
gain), (I to the notification of the
trustee of a law or regulation sab-
sequently applicable to the report-
ing individual which prohibits the
interested party from holding an
asset, which notification directs
that the asset not be held by the
trust, or (III) to directions to the
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trustee to sell all of an asset jmi-
tially placed in the trust by an in-
terested party whichk in the deter-
mination of the reporting indl-
vidual creates & conflict of interest
or the appearance thereof due to
the subsequent assumption of du-
ties by the reporting individual
{but nothing herein shall require
any such direction); and
(vii) the interested parties shall
make no effort to obtain informa-
tion with respect to the holdings of

the trust, including obtaining a

copy of any trust tax reiurn filed or

any information relating thereto
except as otherwise provided in this
subsection.

(D) The proposed trust instrument
and the proposed trustes is approved
by the reporting individual's super-
vising ethics office.

(E) For purposes of this subsection,
“interested party’ means a reporting
individual, his spouse, and any minor
or dependent chlld; “broker" has the
meaning set forth in section 3(a)}4) of
the Securities and BExchange Act of
1934 (15 U.8.C. 78c(a)(d)); and “invest-
ment adviser’ includes any invesi-
ment adviser who. as debermined
under regulations prescribed by the
supervising ethics office, 18 generally
involved in his role as such an ad-
viser in the management or control
of trugts.

(F) Any trust gualified by a super-
viging ethics office before the sffec-
tive date of title 1I of the Ethics Re-
form Act of 1989 shall continue to be
governad by the law and regulations
in effect immediately before such ef-
fective date.

(4)(A) An asset placed in a trust by an
interested party shall be considered a
financial interest of the reporting indi-
vidual, for the purposes of any applica-
ble conflict of interest statutes, regula-
tions, or rules of the Federal Govern-
ment (inclnding section 208 of title 18,
United States Code), until such time as
the reporting individual is notified by
the trustee that such asset has been
disposed of, or hes a valne of less than

+51,000.

(BX1) The provisions of subparagraph
(A} shall not apply with respect to a
trust created for the benefit of a re-
porting individual, or the spouse, de-
pendent child, or minor child of such a
person, if the supervising ethics office
for such reporting individual finds
that—

{I) the assets placed in the trust
consist of a well-diversified portfolio
of readily marketable securitiss;

{II) none of the assets consist of se-
curities of entities having substan-
tial activities in the area of the re-
porting individual's primary ares of
responsibility;

(111} the trust instrument prohibits
the trustee, notwithstanding the pro-
visions of paragraphs (8XC) (iil) and
{iv) of this subsection, from making
public or informing any interested
party of the sale of any securities;

(IV) the trustee is given power of
attorney, notwithstanding the provi-
sions of paragraph 3)CXv) of this
subsection, to prepare on bebalf of
any interested party the personal in-
come tax returns and similar returns
which may centain information re-
lating to the trust; and

{V) except as otherwise provided in
this pavagraph, the trust instrument
provides {or in the case of a trust es-
tablished prior to the effective date
of this Act which by its terms does
not permit amendment, the trostes,
the reporting individnal, and any
other interested party agree in writ-
ing) that the trust shall be adminis-
tered in accerdance with the require-
ments of this subsection and the
trustee of such trast meets the re-
quirements of paragraph (3}A), * * *
(5)(A) The reporting individual shall,

within thirty days after & qualified
blind trust is approved by his super-
vising ethics office, {ile with such of-
fice a copy of—

(i) the executed trust instrument of
such trust (other thap those pravi-
stons which relate to the testa-
mentary disposition of the trust as-
sets), and

(i) & list of the asssts which were
transferred to such trust, including
the category of value of each asset as
a under i (d) of
this section.

This subparagraph shall not apply with
respect to a trust meeting the require-
ments for being considered a gualified
blind trust under paragraph (7) of this
subsection.

{B) The reporting individual shall,
within thirty days of transferring an
asset (other than cash) to a previously
established qualified blind trust, notify
his supervising ethics office of the
identity of each such asset and the cat-
egory of value of ecach asset as deter-
mined under subsection (d) of this sec-
tion,

{C) Within thirty days of the dissolu-
tion of a qualified blind trust, a repors-
ing individual shall—

(i) notify his supervising ethics of-
fice of such dissclution, and

(i) file with such office a copy of &
list of the assets of the trust at the
time of such dissolution and the ¢at-
egory of value under subsection (d) of
this section of each such asset.

{D) Documents filed under subpara-
graphs (A), {B), and (C) of this para-
graph and the lists provided by the
trustee of assets placed in the trust by
an Interested party which have besen
s0ld shall be made available to the pub-
lic in the same manner as a report is
made available under section 105 and
the provisions of that section shall
apply with respect to such documents
and Nsts.

(B)y A copy of each written commau-
nication with respect to the trust
under paragraph (3(C)Xvi) shall be filed
by the person initiating the commu-
nication with the reporting individ-
nal's sapervising ethics office within
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five days of the date of the communica-
tion.

{8)A) A frustee of a qualified blind
trust shall not knowingly and will~
fully, or negligently, (i) disciose any
information to an interested party
with respect to such trust that may
net be disclosed ander paragraph (3) of
this sobsection; (ii) acquire any hold-
ing the ownership of whieh is prohib-
ited by the trust instrument; (iil) so-
licit advice from any interested party
with respect to such trust, which solie-
itation is prohibited by paragraph (8) of
‘this subsection or the trust agreement;
or (iv) fail to file any decument re-
guired by this subsection.

{B} A reporting individual shall not
knowingly and willfully, or neg-
Hgently, (1) solicit or receive any infor-
mation with respect to a gualified
blind trust of which he is an interested
party that may not be disclosed under
paragraph (3XC) of this subsection or
(if) fail to file any document required
by this subssction,

(C)i) The Attorney General may
bring a civil action in any appropriate
United States district court agsinst
any individual who knowingly and will-
fally violates the provisions of sub-
paragraph {Ay or (B) of this paragraph.
The court in which such action is
brought may assess against such indi-
vidaal a civil penalty in any amount
not to excesd $10,000.

(i1) The Attorney General may bring
a civil action in any appropriate
United States district court againsh
any Individual who negligently vio-
lates the provisions of subparagraph
(A) or (B} of this paragraph. The court
in which such action is brought may
assess against such individual a civil
penalty in any amount not to exceed
$5,000.

(7> Any trust may be considered to be
a qualified biind trust if—

{A) the trust instrament is amend-
ed to comply with the raguirements
of paragraph {(3) or, in the case of a
frust Instrument which does not by
its terms permit amendment, the
trustee, the reporting individual, and
any other interested party agree in
writing that the trust shall be ad-
ministered in accordance with the re-
quirements of this subsection and the
trustee of such trust meets the re-
quirements of paragraph (3XA); ex-
cept that in the case of any inter-
eated party who is a dependent child,
& parent or guardian of such child
may execute the agreement referred
to0 in this aubparagraph;

{B) a copy of the trust instrument
{except testamentary provisions) and
a copy of the agreement: referred to
in subparagraph {(A), and a list of the
assets held by the trust at the time
of approval by the supervising ethics
office, including the category of
valne of each asset as determined
uander subsection (4) of this section,
are filed with such office and made
available to the public as provided
under paragraph (5XD) of this sub-
seetion: and
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(C) the supervising ethics office de-
termines that approval of the trust
arrangement as a qualified blind
trust is in the particular case appro-
priate to assure compliance with ap-
plicable laws and regulations.

{8) A reporting individual shall not be
required to report the financial inter-
ests held by a widely held investment
fund {whether such fund is a mutual
fund, regulated investment company,

or deferred tion plan,
or other investment fung), if—

(A)(1) the fund is publicly traded; or

(if) the assets of the fund are wide-
1y diversified; and

(B} the reporting individoal neither
exercises control over nor has the
ability to exercise control over the
financial interests held by the fund.
{g) Political campaign funds, includ-

ing campaign receipts and expendi-
tures, need not be included in any re-
port filed pursuant to this title.

{h) A report filed pursuant to sub-
section (a), (d), or (&) of section 1N
need neot contain the information de-
scribed in subparsgraphs (A), (B), and
(C) of subsection {(a)}(2) with respect to
gifts and reimbursements recsived in a
pericd when the reporting individual
was not an officer or employee of the
Federal Government.

(1) A reporting individual shall not be
required nnder this title to report—

(1) financial interssts in or income
derived from-—

(A} any retirement system nnder
title 5, United States Code (includ-
ing the Thrift Savings Plan under
subchapter ITT of chapter 84 of such
title); or

(B} any other retirement system
maintained by the United States
for officers or employees of the
United States, including the Presi-
dent, or for members of the uni-
formed services; or
(2) bensfits received under the So-

cial Security Act.

Filing of Reports

SEC. 103. {a) Except as otherwise pro-
vided in this section, the reporbs re-
quired under this title shall be filed by

‘the reporting individual with the des-

ignated agency ethics official at the
agency by which he is employed (or in
the case of an individual described in
section 101(e), was employed) or in
which he will serve. The date any re-
port is received (and the date of receipt
of any supplemental report) shall be
noted on such report by such offi-
cfal, * *

{g) Each supervising Ethics Office
shall develop and make available forms
for reporting the information reguired
by this title.

(h)(1) The reports reguired undsr this
title shall be filed by a reporting indi-
vidnal with—

(AMiXT) the Clerk of the Fouse of
Representatives, in the case of a Rep-
resentative in Congress, a Delegate
to Congress, the Resident Commis-
sioner from Puerto Rico, an officer or
omployee of the Congress whose com-
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pensation is disbursed by the Clerk of
the House of Representatives, an offi-
cer or employee of the Architect of
the Capitol, United States Capitol
Police, the United States Botanic
Garden, the Congressional Budget Of-
fice, the Government Printing Office,
the Library of Congress, or the Copy-
right Royalty Tribunal (including
any individual terminating service,
under section 10I(e), in any office or
position referred to in this sub-
clause), or an individual described in
section 101(c) who is a candidate for
nomination or election as a Rep-
resentative in Congress, a Delegate
to Congress, or the Resident Commis-
sioner from Puerto Rico, * * *

(i1) in the case of an officer or em-
ployee of the Congress as described
under section 101(f)(10) who is em-
ployed by an agency or commission
astablished in the legislative branch
after the date of the enactment of
the Ethics Reform Act of 1889—

(1) the Secretary of the Senate or
the Clerk of the House of Rep-
resentatives, as the case may bs, as
designated In the statute estab-
lishing soeh agency or commission;
or

(D) if such statute does not des-
ignate such committee, the Sec-
retary of the Senate for agencies
and commissions established in
evon numbered calendar years, and
the Clerk of the Houss of Rep-
resentatives for agencies and com-
missions established in odd num-

bered calendar years; * * *

(2) The date any report is received
(and the date of receipt of any supple-
mental report) shall be noted on such
report by such committes.

€1) A copy of each report filed under
this title by a Member or an individual
who i8 a candidate for the office of
Member shall be sent by the Clerk of
the House of Representatives or Sec-
retary of the Senate, as the case may
be, to the appropriate State officer dos-
ignated under section 316(a) of the Fed-
eral Election Campaign Act of 1971 of
the State represented by the Member
or in which the individual is a can-
didate, as the case may be, within the
36-day period beginning on the day the
report is filed with the Clerk or Sec-

retary,

{X1) A copy of each report filed
under this title with the Clerk of the
House of Representatives shall be spent
by the Clerk to the Committee on
Standards of Officlal Conduct of the
House of Representatives within the 7-
day period beginning on the day the re-
portis filed. * & *

(k) In carrylng out thefr responsibil-
ities under this title with respect to
candidabtes for office, the Clerk of the
House of Representatives and the Sec-
retary of the Senate shall avail them-
selves of the assistance of the Federal
Election Commission. The Commission
shall make available to the Clerk and
the Secretary on a regular basis a com-
plete list of names and addresses of all
candidates registered with the Com-
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mission, and shall cooperate and co-
erdinate its candidate information and
notification program with fthe Clerk
and the Becretary to the greatest ex-
sent posgible.

Failure to File or Filing False Reports

SEC. 104, {a} The Attorney General
may bring a civil action in any appro-
priate United States district court
against any individual who knowingly
and willfully falsifies or who know-
ingly and willfully fails to file or re-
port any information that such indi-
vidual is required o report pursuant o
section 102. The court in which such ac-
tion is brought may assess against such
individual a civil penalty in any
amounnt, not to exceed 510,800,

(b) The head of each agency, sach
Secretary concerned, the Director of
the Office of Government Ethics, each
congressional ethics commities, or the
Judicial Conference, as the case may
be, shall refer to the Attorney General
the name of any individual which such
official or committee has reasonable
cause to believe has willfully failed to
file a report or has willfully falsified or
willfully failed to file information re-
qguired to be reported.

{¢) The President, the Vice President,
the Secretary concernsd, the head of
each agency, the Office of Personnel

V2 t, 8 cong 1 ethics
committee, and the Judicial Con-
ference of the United States, may take
any appropriate personnel or other ac-
tion in accordance with applicable law
or regulation against any individual
fdiling to file a report or falsifying or
failing to report information required
%0 be reported.

{d¥1) Any individual who files a re-
port required to be filed under this
title more than 30 days after the later
Of

{A) the date such report is required

10 be filed pursuant to the provisions

of this title and the rules and regula-

tiong promulgated thereunder; or
{B) if & filing extension is granted

to such individual under section
101(g), the last day of ths filing ex-
tension period, shall, at the dirsction
of and pursuant to regulations issued
by the supervising ethics office, pay &
filing fee of $200. All such fees shall
be deposited in the miscellaneous ro-
ceipts of the Treasury. The authority
under this paragraph to direct the
payment of a filing fee may be dele-
gated by the supervising ethics office
in the executive branch to other
agencies in the executive branch.

(2) The supervising sthics office may
waive the filing fee under this sub-

section in extraordinary cir-
cumstances.
Custody of and Public Access to
Reports

SEC. 105. (3) Bach agency, each supser-
viging ethics office in the executive or
judicial branch, the Clerk of the House
of Representatives, and the Secretary
of the Senate shall malke available to
the puablic, in accordance with sub-
section (h), each report filed under this
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title with such agency or office or with
the Clerk or the Secretary of the Sen-
ate, * * *

(b)(1} Except as provided in the sec-
ond of this subsection, sach
agency, each supervising ethics office
in the executive or judicial branch, the
Clerk of the House of Representatives,
and the Secretary of the Senate shall,
within thirty days after any report is
received under this title by such agen~
cy or office or by the Clerk or the Sec-
retary of the Senate, as the cass may
be, permit inspeection of such report by
or furnish a copy of such report to any
person requesting such inspection or
copy. With respect to any report re-
quired to be filed by May 15 of any
year, such report shall be made avail-
able for public inspection within 30 cal-
endar days after May 15 of such year or
within 30 days of the date of filing of
such a report for which an extension is
granted pursuant to section 10Kg). The
agency, office, Clerk, or Secretary of
the Senate, as the case may be may re-
quire a reasonable fee to be paid in any
amount which is found necessary to re-
cover the cost of reproduction or mail-
ing of such repory excluding any salary
of any employee involved in such re-
production or mailing. A copy of such
report may be furnished without
charge or at a reduced charge if it is
determined that waiver or reduction of
the fee is in the public interest.

{2) Notwithstanding paragraph (1), &
report may not be made savailable
under this section to any person nor
may any copy thersof be provided
under this section to any person except
upon a written application by such per-
son stating—

{A) that person’s name, occupation
and address;

(B) the name and address of any
other person or organization on
whose behalf the inspection or copy
is requested; and

{C) that such person is aware of the
prohibitions on the obtaining or use
of the repors.

Any such application shall be made
avallable to the public throughout the
period during which the report is made

“available to the publie.

{3)A) This section does not require
the i diate and u ditional
availability of reports filed by an indi-
vidual described in section 10%(8) or
109(10) of this Act if & finding is made
by the Judicial Conference, in con-
sultation with United States Marshall
Service, that revealing personal and
sensitive information could endanger
that individual.

{B) A report may be redacted pursu-
ant to this paragraph only—

(1) to the extent necessary to pro-
tect the individual who filed the re-
port; and

(1) for as long as the danger to
such individual exists.

(C) The Administrative Office of the
United States Courts shall submit to
the Committees on the Judiciary of the
House of Representatives and of the
Senate an amnnal report with respeet

to the operation of this paragraph, in-
cluding--

(i) the total namber of reports re-
dacted pursuant to this paragraph;

(i) the total number of individuals
whose reports have been redacted
pursuant to this paragraph; and

(itl) the types of threats against in-
dividuals whose reports are redacted,
if appropriate.

{D} The Judicial Conference, in con-
sultation with the Department of Jus-
tice, shall issue regulations satting
forth the circumstances nnder which
redaction is appropriate under this
paragraph and the procedures for re-
daction.

{B) This paragraph shall expire on
December 31, 2005, and apply to filings
through calendar year 2005.

{c)(1) T shall be unlawful for any per-
son to obtain or use a report—

(A) for any unlawful purpose;

(B) for any commercial purpose,
other than by news and communica-
tions media for dissemination %o the
general public;

{O) for determining or establishing
the credit rating of any individual; or

(D) for use, directly or indirectly,
in the solicitation of money for any
political, charitable, or other pur-

pose.

{2) The Attorney General may bringa
civil action against any person who ob-
tains or uses a report for any purpose
prohibited in paragraph (1) of this sub-
section. The court in which such action
is brought may assess againgt such per-
£0n 2 penalty in'any amount not to ex-
ceed $10,000. Such remedy shall be in
addition to any other remedy available
under statutory or common law.

{d) Any report flled with or trans-
mitted to an agency or supervising eth-
fes office or to the Clerk of the House
of Representatives or the Secretary of
the Senate pursuant to this title shall
be retained by such agency or office or
by the Clerk or the Secretary of the
Senate, as the case may be. Such re-
port shall be made available to the
public for a period of six years after re-
ceipt of the report. After such six-year
periocd the report shall be destroyed un-
less needed in an ongoing investiga-
tion, sxcept that in the case of an indi-
vidual who flled the report pursuant to
section 101(b} and was not subsequently
confirmed by the Senate, or who filed
the report pursuant to section 101{c)
and was not subsequently elected, such
reports shall be destroyed one year
after the individoal either is no longer
under consideration by the Senate or is
no longer a candidate for nomination
or election to the Office of President,
Vice President, or as a Member of Con-
gress, unless needed in an ongoing in-
vestigation.

Review of Reports

SEC. 105. {8 )(1) Bach designated agency
ethics official or Secretary concerned
shall make provisions to ensure that
each report filed with him under this
title is reviewed within sixty days after
the date of such filing, except that the
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Director of the Office of Government
Ethics shall review only those reports
required to be fransmitted to him
under this title within sixty days after
the date of transmittal.

(2) Each congressional ethics com-
mittee and the Judicial Conference
shall make provisions to ensure that
each report filed under this title is re-
viewed within sixty days after the date
of such filing.

(bX1) If after reviewing any report
under subsection (a), the Director of
the Office of Government Ethics, the
Secretary concerned, the designated
agency ethics official, a person des-
ignated by the congressional sethics
committes, or a person designated by
the Judicial Conferemce, us the case
may be, is of the opinion that on the
basis of information contained in such
report the individunal sabmitting sach
report is in corapliance with applicabie
laws and regulations, he shall state
such opinion on the report, and shall
sign such report.

{2) ¥ the Director of the Office of
Government Hthics, the Secretary con-
cerned, the designated agency ethics
official, & person designated by the
congressional ethics committes, or a
person designated by the Judicial Con-
ference, after raviewing any report
under subsection (a)—

() believes additional information
is roquired to be submitted, he shall
notify the individual submitting such
raport what additional information is
required and the time by which it
must be submitted, or

{B) 1s of the opinion, on the basis of
information submitted, that the indi-
vidual is not in compliance with ap-
plicable laws and regulations, he
shall notify the individual, afford a
reasonable opportunity for a written
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() request for an exsmption under
section 208(b) of title 18, United
States Code, or

(E) voluntary request for transfer,
reagsignment, limitation of duties, or
resignation.

‘The use of any such steps shall be in
accordance with such rules or regula-
tions as the supervising ethics office
may prescribe,

{4) If steps for assuring compliance
with applicable laws and regulations
are not taken by ths date set under
paragraph (8) by an individual in a po-
sition in the executive branch (other
than in the Foreign Service or the uni-
formed services), appointment o which
Tequires the advice and consent of the
Senate, the matter shall be referred to
the President for appropriate action.

(6) If stops for assuring compliance
with applicable laws and regulations
are not taken by the date set under
paragraph {3) by a member of the For-
eign Service or the uniformed services,
the Secretary concerned shall take ap-
propriate action.

(6) If steps for assuring compliance
with applicable laws and regulations
are not taken by the date set nunder
paragraph (3) by any other officer or
employee, the matter shall be referred
1o the head of the appropriate agency,
‘the congressional ethics committee, or
the Judicial Conference, for appro-
priate action; except that in the case of
the Postmaster General or Deputy
Postmaster General, the Director of
the Office of Government BEthics shall
recommend to the Governors of the
Board of Governors of the United
States Postal Service the action to be
taken.

(7) Bach supervising ethics office
may render advisory opinions inter-
preting this title within its respective

or oral response, and after ider-
ation of such response, reach an opin-
ion a8 to whether or not, on the basis
of information submitted, the indi-
vidual is in compliance with sach
laws and regulations.

(3 If the Director of the Office of
Government Ethics, the Secretary con-
corned, the designated agency ethics
official, a person designated by a con-
gressional ethics committes, or a per-
son designated by the Judicial Con-
ference, reaches an opinion under para-
graph (2XB) that an individual is not in
compliance with applicable laws and
regulations, the official or committee
shall notify the individual of that opin-
ion and, after an opportunity for per-
sonal consultation (if practicable), de-
termine and notify the individmal of
which steps, if any, would in the opin-
ion of such official or commities be ap-
propriate for assuring compliance with
such laws and regulations and the date
by which such steps should be taken.
Such steps may include, as appro-
priate—

(A) divestiture,

{B) restitution,

(C) the establishment of a blind
trust,

jur Notwi any
other provision of law, the individual
to whom a public advisory opinion is
rendered in accordance with this para-
graph, and any other individual cov-
ered by this title who iz involved in a
fact situation which is indistinguish-
able in all material aspects, and who

&ots in good faith in accordance with

the provisions and findings of such ad-
visory opinion shall not, as & result of
such act, be subject to any penalty or
sanction provided by this title.
Confidential Reports and Other
Additional Requirements

SEC. 107, (X1} Each supervising ethics
office may require officers and employ-
ees under its jurisdiction (including
special Covernment employees as de-
fined in section 202 of title 18, United
States Code) to file confidential finan-
cial disclosure reports, in such form as
the supervising ethics office may pre-
scribe, The information required to be
reported under this subsection by the
officers and employees of any depart-
msnt or agency shall be set forth in
rules or regulations prescribed by the
supervising ethics office, and may be
Jess extensive than otherwise required
by this title, or more extensive when

51

determined by the supervising ethics
office to be necessary and appropriate
in light of sections 202 throngh 209 of
title 18, United States Cods, regula-
tions promulgated thereunder, or the
authorized activities of such officers or
employess. Any individual required to
file a report pursuant to section 101
shalil not be required to file a confiden-
tial report pursuant to this subsection,
except with respect to information
which is more extenstve than informa-
tion otherwise reguired by this title,
Subsections (a), (b), and (d) of section
105 shall not apply with respect to any
sach report.

(&) Any information required to be
provided by an individua]l under this
subsection shall be confidential and
shall not be disclosed to the public.

{3) Nothing in this subsection ex-
empts any individual otherwise covered
by the requirement to file s public fi-
nancial disclosure report under this
title from such requirement.

(b) The provisions of this title requlr-
ing the reporting of information shall
supersede any general reguirement
under any octher provision of law or
regulation with respect to the report-
ing of information required for pur-
poses of preventing conflicts of interest
or apparent conflicts of interest. Such
provisions of this title shall not super-
sede the requirements of section 7342 of
title §, United States Code.

(c) Nothing in thisz Act requiring re-
porting of information shall be deemed
to anthorize the receipt of income,
gifts, or reimbursements; the holding
of nssets, Habilities, or positions; or
the participation in transactions that
are prohi by law, ve order,
rule, or regulation.

Authority of Comptroller General

SEC. 108 (8) The Compirolier General
shall have access to financial disclo-
sure reports filed under this title for
the purposes of carrying out his statu~
tory responsibilities,

(b} No later than December 31, 1992,
end regularly thereafter, the Comp-
troller General shall conduct a study
to determine whether the provisions of
this title are heing carried out effec-
tively.

Definitions
SEGC. 9. For the purposes of this tigle,
the term—

(1) *congressional ethics commit-
tees” means the Select Committee
on Ethics of the Senate and the Com-
mittee on Standards of Official Con-
duct of the House of Representatives:

(2) “*dependent child’' means, when
used with respect to any reporting
indlvidual, any individual who is a
son, daunghter, =stepson, or step-
daughter and who—

{A) is unmarried and under age 21
and is living in the bousehold of
such reporting individaal; or

(B} 1s & dependent of such report-
ing individual within the meaning
of section 1562 of the Internal Rev-
enue Code of 1986;
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{3) “designated agency sthics offi-
cial” means an officer or employee
who is designated o administer the
provisions of this title within an
agency; * * %

5) “gift” means a payment, ad-
vance, forbearance, rendering, or de-
posit of money, or any thing of value,
unless consideration of equal or
greater value is received by the
donor, but does not includew

{A) bequest and other forms of in-
heritance;

(B) suitable mementos of a fune-
tion honoring the reporting indi-
vidual;

{C) food, lodging, transportation,
and entertainment provided by a
foreign government within a for-
elgn country or by the United
States Government, the Distriet of
Columbia, or a State or local gov-
ernment or political subdivision
thereof;

(D) food and beveragaes which are
not consumed in connection with a
gift of overnight lodging;

(B) communications to the offices
of a reporting individual, including
sabseriptions to newspapers and
periodicals; or

(F) consumalle products provided
by home-State businesses to the of-
fices of a reporting individual who
is an elected official, if those prod-
ucts are Intended for consumption
by persons other than such report-
ing individual;

(6} “honoraria” has the meaning
given such term in section 505 of this
Act;

() 'ipcome™ means all income
from whatever source derived, includ-
ing but not limited to the following
items: compensation for services, in-
cluding fees, cornmissions, and simi-
lar items; gross income derived from
buginess (and net income if the indi-
vidual elects to includs it); gains de-
rived from dealings in property; in-
terest; rents; royaltles; dividends;
nuities; income from life ipsurance
and endowment contracts; pensions;
income from discharge of indebted-
nesgs; distributive share of partner-
ship income; and income from an in-
terest in an estate or trust; * * *

(11} “legislative branch™ includes—

(A) the Architect of the Capitol;

{B) the Botanic Gardens;

(C) the Congressional Budget Of-
fice;

{D) the Government Account-
ability Office;

(E) the Government Printing Of-
fice;

{F) the Library of Uongress;

{G) the United States Capitol Po-
lice;

(H) the Office of Technology As-
sessment; and

(I} any other agency, entity, of-
fice, or commission established in
the legislative branch;

(12} “‘Member of Congress” means &
United States Senator, a Representa-
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tive in Congress, a Delegate to Con-
gress, or the Resident Commissioner
from Pusrto Rico;

(13) ‘‘officer or employee of the
Congress' means—

(A) any individual described
under subparagraph {B), other than
a Member of Congress or the Vice
Pr whose tion 1is
disbursed by the Secretary of the
Senate or the Clerk of the House of
Representatives,

{B)(1) each officer or smployee of
the legislative branch who, for at
least 80 days, occupies a position
for which the rate of basic pay is
squal to or greater than 120 percent
of the minimurn rate of basic pay
payable for GS-15 of the General
Bchedule; and

¢i1) at least one principal assist-
ant designated for purposes of this
paragraph by each Member who
does not have an employee who oc-
cupies & position for which the rate
of basic pay is egual to or greater
than 120 percent of the minimum
rate of basic pay payable for GS-18
of the General Schedule;

{14) “‘personal hospitality of any in-
dividual” means hospitality extended
for a nenbusiness purpose by an indi-
vidual, not a corporation or organiza-
tion, at the personal residence of
thet individual or his family or on
property or facilitles owned by that
individual or his family;

(15) “reimburgement” means any
payment or other thing of value re-
celved by the reporting individual,
other than gifts, to cover travel-re-
lated expenses of such individual
other than those which are—

(A) provided by the United States
Government, the District of Colum-
bia, or a State or local government
or political subdivision thersof;

{B) required to be reported by the
reporting individual under section
7342 of title 5, United States Code;
or

(C) required to be reporied nnder
ssction 304 of the Pederal Election
Campalgn Act of 1971 (2 U.B.C. 434);
(16} “relative” means an individual

who is related to the reporting indi-
vidual, as father, mother, son, daugh-
ter, brother, sister, uncle, aunt, great
aung, great uncle, first cousin, neph-

ate, and other officers or employess
of the legislative branch required
to file financial disclosure reports
with the Secretary of the Senate
pursuant to section 103(h) of this
title;

(B) the Cominittee on Standards
of Official Conduct of the House of
Representatives, for Members, offi-
cers and employees of the House of
Representatives and other officers
or employees of the legislative
branch required to file financial
disclosure reports with the Clerk of
the House of Representatives pur-
suant to section 103(h) of this title;

(C) the Judictal Conference for
Judicial officers and judicial em-
ployees; and

{D) the Office of Government Bth-
ics for all executive branch officers
and employees; and
(19) *'value” means a good faith es-

timate of the dollar value if the exact
value is neither known nor easily ob-
tainable by the reporting individual.

Notice of Actions Taken to Comply with
Ethics Agreements

88C. 10, (a) In any case in which an
individual agrees with that individual's
designated agency ethics offieial, the
Office of Government Ethics, a Senate
confirmation commitiee, a congres-
sional ethics committes, or the Judi-
cial Conference, to take any action to
comply with this Act or any other law
or regulation governing condlicts of in-
torest of, or establishing standards of
conduct applicable with respect to, of-
ficers or employees of the Governraent,
that individual shall notify in writing
the designated agency ethics official,
the Office of Government Ethics, the
appropriate committee of the Benate,
the congressional sthics committee, or
the Judieial Conference, as the case
may be, of any action taken by the in-
dividual pursuant to that agreement.
Such notification shall be made not
later than the date spscified in the
agreement by which action by the indi-
vidual must be taken, or not later than
three months after the date of the
agreement, if no date for action is so
specified.

(b) If an agroorment described in sub-
section (a) requires that the individual
recuse himself or herseif from par-

ew, uiece, , wife, gr er,
grandmother, grandson, grand-
daughter, father-ln-law, mother-in-
law, son-in-law, daughter-in-law,
brother-in-law, sister-in-law, step-
father, stepmother, stepson, step
daughter, stepbrother, stepsister,
half brother, half sister, or who is the
grandfather or grandmother of the
spouse of the reporting individual,
and shall be deemed to include the fi-
ance or fiancee of the reporting indi-
vidualy * * *
{18) “supervising ethics office”
means—
{A) the Senate Committee on
Ethics of the Senate, for Senators,
officers and employess of the Sen-

ticular categories of agency or other
official action, the individual shall re-
duce to writing those subjects regard-
ing which the recusal agreement will
apply and the process by which it will
be determined whether the individual
must recuse himself or herself in a spe-
cific instance. An individnal shall be
considered to have complied with the
requirements of subsection (a} with re-
spect to such recusal agreement if such
individual files a copy of the document
setting forth the information described
in the preceding sentence with such in-
dividual’s designated agency ethics of-
ficial or the appropriate supervising
othics office within the time preserived
in the last sentence of subsection (a).
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Adenind fon of Provi
82C. 111. The provisions of this title
shall be administered by * * *

(2) the Belect Committee on Bthics
of the Senate and the Committes on
Standards of Oificial Conduct of the
House of Representatives, as appro-
priate, with regard to officers and
employees described in paragraphs (9)
and (10) of section 101(f). *» * *

RULE XXVl
DISCLOSURE BY MEMBERS AND STAFF OF
EMPLOYMENT NEGOTIATIONS

1, A Member, Delegate, or Resident
Commissioner shall not directly nego-
tiate or have any agreement of future
employment or compsensation unless
such Member, Delegate, or Resident
Commissi , within 3 busi days
after the commencement of such nego-
tiation or agreement of future employ-
ment Or compensation, files with the
Committee on Standards of Otficial
Conduct a statement, which maust be
signed by the Member, Delegate, or
Resident Commissioner, regarding such
negotiations or agreement, including
the name of the private entity or enti-
ties involved in such negotiations or
agreement, and the date such negotia-
tions or agreement cemmenced.

2. An officer or an employee of the
House earning in excess of 75 percent of
the salary paid to a Member shall no-
tify the Committee on Standards of Of-
ficial Conduct that such individual is
negotiating or has any agreement of
future employment or compensation.

The digclosure and notification
under this rule shall be made within 3
business days after the commencement
of such negotiation or agreement of fu-
ture employment or compensation.

4. A Member, Del or i
Commissioner, and au officer or em-
ployee to whom this rule applies, shall
recuse himself or herself from any mat~
ter in which there is a conflict of inter-
est or an appearance of a conflict for
that Member, Delegate, Resident Com-
missioner, officer, or employee under
this rule and shall notify the Com-
mittee on Standards of Officlal Con-
duet of such recusal. A Member, Dels-
gate, or Resident Commissioner mak-
ing such recusel shall, upon such
recusal, submit to the Clerk for public
disclosure the statement of disclosure
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under clamse 1 with respect to which
the recusal was made.
RULE XXVIII
STATUTORY LIMIT ON PURLIC DEBT

1. Upon adoption by Congress of »
concurrent regolution on the budget
ander section 301 or 304 of the Congres-
sional Budget Act of 1974 that sets
forth, as the appropriate level of the
public debt for the period to which the
concurrent resolution relates, an
amount that is different from the
amount of the statutory Hmit on the
public debt that otherwise would be in
effect for that peried, the Clerk shall
prepare an engrossment of a joint reso-
lution increasing or decreasing, as the
case may be, the statutory limit on the
public debt in the form prescribed in
clause 2. Upon engrossment of the joint
resolntion, the vote by which the con-~
current resolution cn the budget was
finally agreed to in the House shall
also be considered 5s a vote on passage
of the joint resolution in the House,
and the joint resolution shall be con-
sidered as passed by the House and
duly certified and examined. The en-
grossed copy shall be signed by the
Clerk and transmitted to the Senate
for further legislative action.

2. The matter after the resclving
clause in a joint resolution dsseribed in
clause 1 shall be as follows: “That sub-
gection (b) of section 3101 of title 31,
United States Code, is amended by
striking out the dollar limitation con-
tained in such subsection and inserting
in Heu thereof ‘§ 't with the
blank being filled with a dollar limita-
tion equal to the appropriate level of
the public debt set forth pursuant to
section 301(a)(5) of the Congressional
Budget Act of 1974 in the relevant con-
current resolution described in clause
1. If an adopted concurrent resoclution
under clause 1 sets forth different ap-
propriate levels of the public debt for
separate periods, only one engrossed
Joint resolution shall be prepared under
clause 1; and the blank referred to in
the preceding sentence shall be filled
with the limitation that is to apply for

each period.

3. {(a) The report of the Committee on
the Budget on a concurrent resoiubion
described in clause 1 and the joint ex-
planatory of the

o
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or a cenference report to accompany
such a concurrent resolntion each shall
contain a clear statement of the effect.
the eventual enactment of a joint reso-
Tution engrossed under this rule would
have on the statutory limit on the pub-
lic debt.

(b) 1% shall not be in order for the
House to consider a concurrent resolu-
tion described in clause I, or a con-
ference report thereon, unless the re-
port of the Committee on the Budget
or the joint explanatory statement of
the managers complies with paragraph
(a).

4. Nothing in this rule shall be con-
strued as Hmiting or otherwise affect-
ing—

{a) the power of the House or the
Senate to consider and pass bills or
joint resolutions, without regard to
the procedures under clauss 1, that
would change the statutory lmit on
the public debt; or

(b} the rights of Members, Dele-
gates, the Resident Commissioner, or
comimittees with respect to the intro-
duction, consideration, and reporting
of such bills or joint resolutions.

5. In this rale the term ‘‘statutory
limit on the public debt” means the
maximum face amount of obligations
issued under authority of chapter 31 of
title 31, United States Code, and obli-
gations guaranteed as to principal and
Interest by the United States (except
such guaranteed odbligations as may be
held by the Secretary of the Treasury),
as determined nnder section 3161(b) of
such title after the application of sec-
tion 8101(a) of such title, that may be
outstanding at any one time,

RULE ZXIX

GENERAL PROVISIONS

1. The provisions of law that con-
stituted the Rules of the House at the
end of the previous Congress shall gov-
ern the House in all cases to which
they are applicable, and the rules of
parliamentary practice comprised by
Jefferson’s Manual shall govern the
House in all cases to which they are ap-
plicable and in which they are not in-
consistent with the Rules and orders of
‘the House.

2. In these rules words importing one
gender include the other as well.
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Rules and Procedures
Adopted by the
Committee on Small Business
U.S. House of Representatives

111th Congress, 2009-2010

1. GENERAL PROVISIONS

The Rules of the House of Representatives, and in particular the committee rules
enumerated in rule X|, are the rules of the Committee on Small Business to the
extent applicable and by this reference are incorporated. Each subcommitiee of
the Committee on Small Business (hereinafter referred to as the "commitiee™) is
a part of the committee and is subject to the authority and direction of the
committee, and fo its rules to the extent applicable.

2. REFERRAL OF BILLS BY CHAIRWOMAN

Unless retained for consideration by the committee, all legislation and other
matters referred to the committee shall be referred by the Chairwoman as she
deems appropriate to the subcommittee of appropriate jurisdiction within 14 days.
Where the subject matter of the referral involves the jurisdiction of more than one
subcommittee or does not fall within any previously assigned jurisdictions, the
Chairwoman shall refer the matter, as she may deem advisable.

In referring any measure or matter to a subcommittee, the Chairwoman may
specify a date by which the subcommittee shall report thereon to the
subcommitiee. The Chairwoman may also discharge a subcommittee from
consideration of any measure or matter referred to a subcommittee.



207

3. DATE OF MEETING

The regular meeting date of the committee shall be the second Thursday of
every month when the House is in session. A regular meeting of the committee
may be dispensed with if, in the judgment of the Chairwoman, there is no need
for the meeting. Additional meetings may be called by the Chairwoman as she
may deem necessary or at the request of a majority of the members of the
committee in accordance with clause 2(c) of rule XI of the House.

At least 3 days notice of such an additional meeting shall be given unless the
Chairwoman determines that there is good cause to call the meeting on less
notice.

The determination of the business to be considered at each meeting shall be
made by the Chairwoman subject to clause 2(c) of rule X| of the House.

A regularly scheduled meeting need not be held if there is no business to be
considered or, upon at least 3 days notice, it may be set for a different date.

4. ANNOUNCEMENT OF HEARINGS

Unless the Chairwoman, with the concurrence of the Ranking Minority Member,
or the committee by majority vote, determines that there is good cause fo begin a
hearing at an earlier date, public announcement shall be made of the date, place
and subject matter of any hearing to be conducted by the committee at least 7
calendar days before the commencement of that hearing.

After announcement of a hearing, the committee shall make available as soon as
practicable fo all Members of the committee a tentative witness list and to the
extent practicable a memorandum explaining the subject matter of the hearing
(including relevant legislative reports and other necessary material). In addition,
the Chairwoman shall make available as soon as practicable to the Members of
the committee any official reports from departments and agencies on the subject
matter as they are received.
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All members of the committee shall be able fo participate in any subcommittee
hearing.

No member of the House may be excluded from non-participatory attendance at
any hearing of the committee or any subcommittee, unless the House of
Representatives shall by majority vote authorize the committee or subcommittee,
for purposes of a particular series of hearings on a particular article of legislation
or on a particular subject of investigation, to close its hearing to members by the
same procedures designated for closing hearings to the public. Additionally,
stuch members who would fike to not only attend, but participate shall notify the
Ranking Minority Member and submit a request in writing to the Chairwoman two
days in advance of such hearing. Such requests shall be subject to approval of
the Chairwoman and the Ranking Member.

6. WITNESSES
{A) Statement of Witnesses

Each witness who is to appear before the commitiee or subcommittee shall file
with the committee at least two business days before the day of his or her
appearance 75 copies of his or her written statement of proposed testimony.
Each witness shall also submit to the committee a copy of his or her final
prepared statement in an electronic format at that time.

At least one copy of the statement of each witness shall be furnished directly to
the Ranking Minority Member. In addition, all witnesses shall be required to
submit with their testimony a curriculum vitae or other statement describing their
education, employment, professional affiliations and other background
information pertinent to their testimony unless waived by the Chairwoman. Each
witness will complete a disclosure form detailing any contracts or business that
they currently have with the federal government.

The committee will provide public access to its printed materials, including the
proposed testimony of witnesses, in slectronic form.

(B) Interrogation of Witnesses

Whenever any hearing is conducted by the committee or any subcommittee upon
any measure or matter, the minority party members on the committee shall be
entitled, upon request to the Chairwoman by a majority of those minority
members, to call a witness or witnesses selected by the minority to testify with
respect to that measure or matter. The minority shall be entitled to a ratio of one-
third of the witnesses testifying. For the purposes of determining this ratio, it
shall not include testifying govemment officials. The witnesses requested by the
minority shall be invited to festify by the Chairwoman and must furnish at least
one copy of his or her statement and any supplementary materials directly to the



209

Chairwoman within two business days before the day of his or her appearance
unless waived by the Chairwoman.

Except when the committee adopts a motion pursuant to subdivisions (B) and (C)
of clause 2(j)(2) of rule XI of the ruies of the House, committee members may
question witnesses only when they have been recognized by the Chairwoman for
that purpose, and only for a 5-minute period until all members present have had
an opportunity to question a witness. The Chairwoman and the Ranking Member
shall not be subject to the 5-minute period limitation. For all other Committee
Members, the 5-minute period for questioning a witness by any one member can
be extended only with the unanimous consent of all members present. The
Chairwoman, followed by the Ranking Minority Member and all other members
alternating between the majority and minority, shall initiate the questioning of
witnesses in both the full and subcommittee hearings. The order for questioning
by members of each party shall be determined by the time in which the member
arrived at the hearing after the gavel has been struck, with the first arriving
having priority over members of his or her party. If members arrive at the same
time, then seniority on the committee shall dictate the order.

In recognizing members to question witnesses, the Chairwoman may take into
consideration the ratio of majority and minority members present in such a
manner as not {o disadvantage the Members of either party. The Chairwoman, in
consultation with the Ranking Minority Member, may decrease the 5-minute time
period in order to accommodate the needs of all the Members present and the
schedule of the witnesses.

7. SUBPOENAS

A subpoena may be authorized and issued by the committee in the conduct of
any investigation or series of investigations or activities to require the attendance
and testimony of such witness and the production of such books, records,
correspondence, memoranda, papers and documents, as deemed necessary.
Such a subpoena shall be authorized by a majority vote of the full committee.
The requirement that the authorization of a subpoena require a majority vote may
be waived by the Ranking Minority Member. The Chairwoman may issue a
subpoena, in consuitation with the Ranking Minority Member, when the House is
out of session for a period of 3 days or longer.

8. QUORUM

No measure or recommendation shall be reported unless a majority of the
committee was actually present. For purposes of taking testimony or receiving
evidence, there shall be one member from the majority and one member from the
minority for the purposes of a quorum. Such requirement may be waived for field
hearings by the Chairwoman, For all other purposes, one-third of the members
(or 11 Members) shall constitute a quorum.
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(d) The respondent shall be notified in writing regarding the Committee’s decision
either to dismiss the complaint or to create an investigative subcommittee.

Rule I74. Referrals from the Board of the Office of Congressional Ethics

(a) The Committee has exclusive jurisdiction over the interpretation, administration,
and enforcement of the Code of Official Conduct pursuant to clause 1{q) of House Rule X.
Receipt of referrals from the Board under this rule does not limit the Committee’s discretion
to address referrals in any way through the appropriate procedures authorized by Committee
Rules. The Committee shall review the report and findings transmitted by the Board without
prejudice or presumptions as to the merit of the allegations.

(b)(1) Whenever the Committee receives either (A) a referral containing a writien
report and any findings and supporting documentation from the Board; or (B) a referral from
the Board pursuant to a request under Rule 17A(k), the Chair shall have 45 calendar days or
5 legislative days after the date the referral is received, whichever is Iater, to make public the
report and findings of the Board unless the Chair and Ranking Minority Member joinfly
decide, or the Committee votes, to withhold such information for not more than one
additional 45-day period.

(2) At least one calendar day before the Committee makes public any report and
findings of the Board the Chair shall notify in writing the Board and the Member, officer, or
employee who is the subject of the referral of the impending public release of these
documents. At the same time, Chair shall transmit a copy of any public statement on the
Committee’s disposition of the matter and any accompanying Committee report to the

individual who is the subject of the referral.
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(3) All public statements and reports and findings of the Board that are required to be
made public under this Rule shall be posted on the Committee’s website.

{c) If the OCE report and findings are withheld for an additional 45-day period
pursuant to paragraph (b)(1), Chair shall—

(1) make a public statement that the Committee has decided or voted to extend the
matter referred from the Board on the day of such decision or vote; and

(2) make public the written report and findings pursuant to paragraph (b) upon the
termination of such additional period.

(d) If the Board transmits a report with a recommendation to dismiss or noting a
matter as unresolved due to a tie vote, and the Committee votes to extend the matter for an
additional period as provided in paragraph (b), the Commiitee is not required to make a
public statement that the Committee has voted to extend the matter pursuant to paragraph
(dX(D).

(e} If the Committee votes to dismiss a matter referred from the Board, the
Committee is not required to make public the written report and findings of the Board
pursuant to paragraph (c) unless the Committee’s vote is inconsistent with the
recommendation of the Board. A vote by the Committee to dismiss a matter is not
considered inconsistent with a report from the Board that the matter is unresolved by the
Board due to a tie vote.

(f) Except as provided by paragraph (g):

(1) If the Committee establishes an investigative subcommitiee respecting any matter
referred by the Board, then the report and findings of the Board shall not be made public until

the conclusion of the investigative subcommittee process pursuant to Rule 19. The
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Committee shall issue a public statement noting the establishment of an investigative
subcommittee, which shall include the name of the Member, officer, or employee who is the
subject of the inquiry, and shall set forth the alleged violation.

(2) Ifany such investigative subcommittee does not conclude its review within one
year after the Board’s referral, then the Committee shall make public the report of the Board
no later than one year after the referral. If the investigative subcommitiee does not conclude
its review before the end of the Congress in which the report of the Board is made public, the
Committee shall make public any findings of the Board on the last day of that Congress.

{g} If the vote of the Committee is a tie or the Committee fails to act by the close of
any applicable period(s) under this rule, the report and the findings of the Board shall be
made public by the Committee, along with a public statement by the Chair explaining the
status of the matter.

(h)(1) If the Committee agrees to a request from an appropriate law enforcement or
regulatory authority to defer taking action on a matter referred by the Board under paragraph
b -

{A) The Committee is not required to make public the written report and findings of
the Board pursuant to paragraph (c), except that if the recommendation of the Board is that
the matter requires further review, the Commitiee shall make public the written report of the
Board but not the findings; and

(B) The Committee shall make a public statement that it is deferring taking action on
the matter at the request of such law enforcement or regulatory anthority within one day
(excluding weekends and public holidays) of the day that the Committee agrees to the

request.
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(2) If the Committee has not acted on the matter within one year of the date the
public statement described in paragraph (h)(1)(B) is released, the Committee shall make a
public statement that it continues to defer taking action on the maiter. The Committee shall
make a new statement upon the expiration of each succeeding one-year period during which
the Committee has not acted on the matter.

(1} The Committee shall not accept, and shall return to the Board, any referral from
*he Board within 60 days before a Federal, State, or local election in which the subject of the
referral is a candidate.

(j) The Committee may postpone any reporting requirement under this rule that falls
within that 60-day period until after the date of the election in which the subject of the
referral is a candidate. For purposes of calculating any applicable period under this Rule, any
days within the 60-day period before such an election shall not be counted.

(k)(1) At any time after the Commitice receives written notification from the Board of
the Office of Congressional Ethics that the Board is undertaking a review of alleged conduct
of any Member, officer, or employee of the House at a time when the Committee is
investigating, or has completed an investigation of the same matter, the Committee may so
notify the Board in writing and request that the Board cease its review and refer the matter to
the Committee for its consideration immediately. The Committee shall also notify the Board
in writing if the Committee has not reached a final resolution of the matter or has not referred
the matter to the appropriate Federal or State authorities by the end of any applicable time
period specified in Rule 17A (including any permissible extension).

(2) The Committee may not request a second referral of the matter from the Board if

the Committee has notified the Board that it is unable to resolve the matter previously
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requested pursuant to this section. The Board may subsequently send a referral regarding a
matter previously requested and returned by the Committee after the conclusion of the
Board’s review process.

Rule 18. Committee-Initiated Inquiry or Investigation

(a) Notwithstanding the absence of a filed complaint, the Committee may consider
any information in its possession indicating that a Member, officer, or employee may have
committed a violation of the Code of Official Conduct or any law, rule, regulation, or other
standard of conduct applicable to the conduct of such Member, officer, or employee in the
performance of the duties or the discharge of the responsibilities of such individual. The
Chair and Ranking Minority Member may jointly gather additional information concerning
such an alleged violation by a Member, officer, or employee unless and until an investigative
subcommittee has been established. The Chair and Ranking Minority Member may also
Jjointly take appropriate action consistent with Committee Rules to resolve the matter.

(b) If the Committee votes to establish an investigative subcommittee, the
Committee shall proceed in accordance with Rule 19.

(c) Any written request by a Member, officer, or employee of the House of
Representatives that the Committee conduct an investigation into such person’s own conduct
shall be considered in accordance with subsection (a} of this Rule.

{d) Aninquiry shall not be undertaken regarding any alleged violation that occurred
before the third previous Congress unless a majority of the Committee determines that the
alleged violation is directly related to an alleged violation that occurred in a more recent

Congress.
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{e)}(1) Aninquiry shall be undertaken by an investigative subcommittee with regard
to any felony conviction of a Member, officer, or employee of the House of Representatives
in a Federal, State, or local court who has been sentenced. Notwithstanding this provision,
the Committce has the discretion to initiate an inquiry upon an affirmative vote of a majority
of the members of the Committee at any time prior to conviction or sentencing.

{2) Not later than 30 days after a Member, officer or employee of the House is
indicted or otherwise formally charged with criminal conduct in any Federal, State or local
court, the Committee shall either initiate an inquiry upon a majority vote of the members of
the Committee or submit a report to the House describing its reasons for not initiating an
inquiry and describing the actions, if any, that the Committee has taken in response to the
allegations.

Rule 19. Investigative Subcommittee

(a)(1) Upon the establishment of an investigative subcommittee, the Chair and
Ranking Minority Member of the Committee shall designate four members (with equal
representation from the majority and minority parties) to serve as an investigative
subcommittee to undertake an inquiry. Members of the Committee and Members of the
House selected pursuant to clause 5(a}(4)(A) of Rule X of the House of Representatives are
eligible for appointment to-an investigative subcommittee, as determined by the Chair and
Ranking Minority Member of the Committee. At the time of appointment, the Chair shall
designate one member of the subcommittee to serve as the Chair and the Ranking Minority
Member shall designate one member of the subcommittee to serve as the ranking minority

member of the investigative subcommittee. The Chair and Ranking Minority Member of the
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{g) Withrespect to the sanctions that the Committee may recommend, reprimand is
appropriate for serious violations, censure is appropriate for more serious violations, and
expulsion of a Member or dismissal of an officer or employee is appropriate for the most
serious violations. A recommendation of a fine is appropriate in a case in which it is likely
that the violation was committed to secure a personal financial benefit; and a
recommendation of a denial or limitation of a right, power, privilege, or immunity of a
Member is appropriate when the violation bears upon the exercise or holding of such right,
power, privilege, or immunity. This clause sets forth general guidelines and does not limit
the authority of the Committee to recommend other sanctions.

(h) The Committee report shall contain an appropriate statement of the evidence
supporting the Committee’s findings and a statement of the Committee’s reasons for the
recommended sanction.

Rule 25. Disclosure of Exculpatory Information to Respondent

If the Comumittee, or any investigative or adjudicatory subcommittee at any time
receives any exculpatory information respecting a Complaint or Statement of Alleged
Violation concerning a Member, officer, or employee of the House of Representatives, it
shall make such information known and available to the Member, officer, or employee as
soon as practicable, but in no event later than the transmittal of evidence supporting a
proposed Statement of Alleged Violation pursuant to Rule 26(c). If an investigative
subcommittee does not adopt a Statement of Alleged Violation, it shall identify any
exculpatory information in its possession at the conclusion of its inquiry and shall include
such information, if any, in the subcommittee’s final report to the Commitiee regarding its

inquiry. For purposes of this rule, exculpatory evidence shall be any evidence or information
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that is substantially favorable to the respondent with respect to the allegations or charges
before an investigative or adjudicatory subcommittee.

Rule 26. Rights of Respondents and Witnesses

(a) A respondent shall be informed of the right to be represented by counsel, to be
provided at the respondent’s own expense.

(b) A respondent may seek to waive any procedural rights or steps in the disciplinary
process. A request for waiver must be in writing, signed by the respondent, and must detail
what procedural steps the respondent seeks to waive. Any such request shall be subject to
the acceptance of the Committee or subcommittee, as appropriate.

(c) Not less than 10 calendar days before a scheduled vote by an investigative
subcommittee on a Statement of Alleged Violation, the subcommittee shall provide the
respondent with a copy of the Statement of Alleged Violation it intends to adopt together
with all evidence it intends to use to prove those charges which it intends to adopt, including
documentary evidence, witness testimony, fnemoranda of witness interviews, and physical
evidence, unless the subcommittee by an affirmative vote of a majority of its members
decides to withhold certain evidence in order to protect a witness, but if such evidence is
withheld, the subcommittee shall inform the respondent that evidence is being withheld and
of the count to which such evidence relates.

(d) Neither the respondent nor respondent’s counsel shall, directly or indirectly,
contact the subcommittee or any member thereof during the period of time set forth in
paragraph (c) except for the sole purpose of settlement discussions where counsels for the

respondent and the subcommittee are present.
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PEEFACE

This is the firet complete revizion of the House Ethics Manual since 1992,
Bince that time, the Commitice on Standards of Cfficial Conduet has issued revised
varsions of the former Chapter 2 (Gifis and Tuavel) und the former Chapter 8
{Campaign Activity), as well as pumerous advisory memoranda regarding changes
to the applicable rules and standards of conduct.

This Manual supersedes (aud incorporates where approprinte) all such prior
guidance. The Committee will continue to jssue advisory memoeranda and other
formal and informel guidance when neceasary and helpful, and readers of this
Manual should ge to the Commiltee’s website ab www house.roviothics to ensure
they have the most currenl information reparding ethical rules and standards of
conduct.

This version of the Manual has been recrganized from the 1992 version. The
chapters have beon reorganized and renumbered, and, among other changes, the
Tormer Chapler 2 un Gifls nod Travel has been separated into bwo chaplors,

Cur primary intent in writing this revision is to ensure that the Committee’s
written guidance is current, and that Members, officers and staff of the House of
Representatives have an educational resource to assist them in conforming their
conduct {0 the high eihival standards they must mect. The Manual zlso deseribes
the operation and role of the Commiitee in administering snd enforcing the
apphcable laws, rudes and standards. The Committee will continne to provide
written guidance io Members, officers, and stail whe submit a written request for
guidanee, and Members, ofﬁccrs and staff arc also encouraged to coninel the
Commilloe al (202) 225 qupslivns Lhey may have.

BLh

Chairwoman Ranking Ropublican Membor
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Outside Employment and Income 237

disqualify him from voting on” an appropriations bill authorizing funds for a project
for which the corporation was under contract with the government to perform.i

In addition, House precedents favor “the idea that there is no authority in the
House to deprive a Member of the right to vote.”1% Given the ‘size of today’s
districts, when a Member refrains from voting, well over half a million people are
denied a voice on the pending legislation.

However, while the Standards Committee has endorsed the principle that
“each individual Member has the responsibility of deciding for himself whether his
personal interest in pending legislation requires that he abstain from voting,”0s it
did so after investigating allegations (among others) that a Member had violated
the rule by not refraining from voting in a particular instance. The Committee
cleared the Member of this charge, but it has occasionally advised Members, in
private advisory opinions, that it would be inappropriate for them to vote or to
introduce legislation directly affecting significant and uniquely held financial
interests. At times a question arises as to whether the “class” to which a Member
belongs with regard to a piece of legislation — such as, for example, the class of
owners of a particular area of land that would be acquired by the government under
the legislation — is sufficiently large to warrant the Member voting under the
authorities set out above.

The provisions of House Rule 3, clause 1, as discussed in this section, apply
only to Member voting on the House floor. They do not apply to other actions that
Members may normally take on particular matters in connection with their official
duties, such as sponsoring legislation, advocating or participating in an action by a
House committee, or contacting an executive branch agency. Such actions entail a
degree of advocacy above and beyond that involved in voting, and thus a Member's
decision on whether to take any such action on a matter that may affect his or her
personal financial interests requires added circumspection. Moreover, such actions
may implicate the rules and standards, discussed above, that prohibit the use of
one’s official position for personal gain. Whenever a Member is considering taking
any such action on a matter that may affect his or her personal financial interests,
the Member should first contact the Standards Committee for guidance. A Member
should also exercise caution before accepting a position on the board of an
organization that is subject to the oversight of a committee on which the Member
sits.

104 Id. at 14-16.

105 House Rules and Manual, supra note 31, § 672, at 374; see also b Hinds, supra note 94, §
5966, at 506.

106 H. Rep. 94-1364, supra note 2, at 15-16; see also 121 Cong. Rec. 38135 (Dec. 2, 1975).
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and covered new House employees. Copies of the current instruction booklets are
available from the Standards Committee or the Legislative Resource Center.

Statutes and Rules Governing Disclosure of Financial Interests

No federal statute, regulation, or rule of the House absolutely prohibits a
Member or House employee from holding assets that might conflict with or
influence the performance of official duties. However, acting partly to address the
issues identified by the Bar Commission, Congress passed the Ethics in
Government Act of 1978 (“EIGA”),2 which mandated annual financial disclosure by
all senior federal personnel, including all Members and some employees of the
House. The Ethics in Government Act, as amended, provides the statutory basis for
the disclosure currently required of House Members, candidates, and senior House
employees.?

House Rule 26 adopts Title I of EIGA as a rule of the House.* House Rule 26,
clause 1 requires the Clerk of the House to publish a report each August 1 compiling
all Member Financial Disclosure Statements filed by dJune 15 of that year.

In addition, statutes and House rules restrict income from outside financial
interests or govern aspects of the business dealings or investments of House
Members and employees, as follows:

» Members and employees of Congress may not use their official positions for
personal gain;s

+ Members may not enter into or enjoy benefits under contracts or agreements
with the United States;s

e Members and employees should not engage in any business with the federal
government, either directly or indirectly, that is inconsistent with the
conscientious performance of their congressional duties;”

¢ Members and employees may not receive any compensation or allow any
compensation to accrue to their beneficial interests from any source if its

2 Pub. L. 95-521, 92 Stat. 1824 (Oct. 26, 1978). Legislative branch disclosure requirements
were then codified at 2 U.S.C. § 701 ef seq.

3 See Ethics in Government Act of 1978, as amended, 5 US.C. app. 4 § 101 ef seq.
4 House Rule 26(2).

® Ses House Rule 23, cl. 3; Code of Ethics for Government Service § 5, H. Con. Res. 175, 72
Stat., Part 2, BI2 (1968).

$18U.S.C. § 431.

" Code of Ethics for Government Service, supranote 5, at § 7.
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receipt would occur by virtue of influence improperly exerted from a position
in the Congress;®

o Members and employees of the House may not accept benefits under
circumstances that might be construed by reasonable persons as influencing
the performance of their governmental duties;? and

o Members and employees should never use any information received
confidentially in the performance of governmental duties as a means for
making private profit.1

In its very first case, in the 94t Congress, the Standards Committee found
that a Member had violated the prohibition on the use of one’s official position for
personal gain when he sought benefits from an organization after he had actively
promoted the establishment of that organization in his official capacity. The
Committee found that the Member had worked, through his congressional office, to
help establish a bank on a military base. During the time he was actively assisting
in that effort, he approached organizers of the bank and inquired about the
possibility of buying stock in it.n He subsequently purchased 2,500 shares of the
bank’s privately held stock. The Committee noted that “[ilf an opinion had been
requested of this Committee in advance about the propriety of the investment, it
would have been disapproved.”2 The Member was also found to have used public
office for private gain in that he had sponsored legislation to remove a reversionary
interest and restrictions on land in which he had a personal financial interest.s
The Member was reprimanded by the House.:

Policies Underlying Disclosure

Members, officers, and certain employees must annually disclose personal
financial interests, including investments, income, and liabilities.® Financial
disclosure provisions were enacted to monitor and to deter possible conflicts of
interest due to outside financial holdings. Proposals for divestiture of potentially
conflicting assets and mandatory disqualification of Members from voting were

8 House Rule 23, cl. 3.
% Code of Ethics for Government Service, supra note 5, at § 5.
0 1d at Y 8.

11 See House Comm. on Standards of Official Conduct, I the Matter of a Complaint against
Representative Robert L.F, Sikes, H. Rep. 94-1364, 94 Cong., 2d Sess. 3 (1976).

12 Id. at 4.

13 Id. at 3-4.

1122 Cong. Rec. 24379-83 (July 29, 1976).

15 Title I of the Ethics in Government Act of 1978, as amended, 5 U.S.C. app. 4 §§ 101-111.
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rejected as impractical or unreasonable.’s Such disqualification could result in the
disenfranchisement of a Member's entire constituency on particular issues.” A
Member may often have a community of interests with the Member’s constituency,
and may arguably have been elected because of and to serve these common
interests, and thus would be ineffective in representing the real interests of the
constituents if the Member was disqualified from voting on issues touching those
matters of mutual concern. In rare instances, the House rule on abstaining from
voting may apply where a direct personal interest in a matter exists.1®

Members of Congress enter public service owning assets and having private
investment interests like other citizens. Members should not “be expected to fully
strip themselves of worldly goods.”® Even a selective divestiture of potentially
conflicting assets could raise problems for a legislator. Unlike many officials in the
executive branch, who are concerned with administration and regulation in a
narrow area, a Member of Congress must exercise judgment concerning legislation
across the entire spectrum of business and economic endeavors. Requiring
divestiture may also insulate legislators from the personal and economic interests
held by their constituencies, or society in general, in governmental decisions and
policy.

As noted by the Bipartisan Task Force on Ethics:

The problem of conflicts of interest involves complex and
difficult issues, especially with respect to the legislative branch. A
conflict of interest is generally defined as a situation in which an
official’s private financial interests conflict or appear to conflict with
the public interest. Some conflicts of interest are inherent in a
representative system of government, and are not in themselves
necessarily improper or unethical. Members of Congress frequently
maintain economic interests that merge or correspond with the
interests of their constituents. This community of interests is in the
nature of representative government, and is therefore inevitable and
unavoidable.

At the other extreme, a conflict of interest becomes corruption
when an official uses his pesition of influence to enhance his personal
financial interests.” Between these extremes are those ambiguous
circumstances which may create a real or potential conflict of interest.
The problem is identifying those instances in which an official allows

18 See House Comm’n on Admin. Review, Financial Fthics, H. Doc. 95-73, 95% Cong., 1* Sess.
9-10 (1977) (hereinafter “Financial Ethics”).

17 Congress and the Public Trust, supra note 1, at 40.
18 House Rule 8, cL. 1; see Chapter 5 of this Manual for further discussion of this provision.

12 Congress and the Public Trust, supra note 1, at 47,
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his personal economic interests to impair his independence of
judgment in the conduct of his public duties.20

Each situation must be reviewed on a case-by-case basis to determine if an actual
conflict of interest exists. The Standards Committee has admonished all Members
“to avoid situations in which even an inference might be drawn suggesting improper
action.”

Thus, public disclosure of assets, financial interests, and investments has
been required as the preferred method of regulating possible conflicts of interest of
Members of the House and certain congressional staff. Public disclosure is intended
to provide the information necessary to allow Members’ constituencies to judge their
official conduct in light of possible financial eonflicts with private holdings. Review
of a Member’s financial conduct occurs in the context of the political process. As
stated by the House Commission on Administrative Review of the 95t Congress in
recommending broader financial disclosure in lieu of other restrictions on
investment income:

In the case of investment income, then, the Commission’s belief
is that potential conflicts of interest are best deterred through
disclosure and the discipline of the electoral process. Other approaches
are flawed both in terms of their reasonableness and practicality, and
threaten to impair, rather than to protect, the relationship between the
representative and the represented.22

The House has required public financial disclosure by rule since 1968, and by
statute since 1978. The Commission on Administrative Review noted: “The
objectives of financial disclosure are to inform the public about the financial
interests of government officials in order to increase public confidence in the
integrity of government and to deter potential conflicts of interest.”2 The
Bipartisan Task Force on Ethics cited two further goals underlying statutory
disclosure requirements: (1) Requiring disclosure of only those items that are
relevant to potential conflicts of interest; and (2) developing reporting requirements
that avoid unnecessary invasions of privacy or excessively burdensome
recordkeeping. In short, the financial disclosure requirements must effectively

20 Touse Bipartisan Task Force on Ethics, Report on H.R. 3660, 101t Cong., 1% Sess. 22
(Comm. Print, Comm. on Rules 1989), reprinted in 135 Cong. Rec. H9253, H9259 (daily ed. Nov. 21,
1989) thereinafter “Bipartisan Task Force Report™).

21 House Comm. on Standards of Official Conduct, Investigation of Financial Transactipns
Participated in and Gifts of Transportation Accepted by Representative Fernand J. St Germain, H.
Rep. 100-46, 100 Cong., 1=t Sess. 3, 9, 43 (1987).

22 Fipancial Bthics, H. Doc. 95-78, supra note 186, at 9.
B Id. at 4.
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balance the privacy rights of the reporting individual with the governmental
interests in informing the public and deterring conflicts of interest.2

Specific Disclosure Requirements

EIGA mandated annual financial disclosure by all senior federal personnel,
including all Members and some employees of the House.® The Ethics Reform Act
of 198926 substantially revised these provisions and condensed what had been
different requirements for each branch into one uniform title covering the entire
federal government. As such, Financial Disclosure Statements must disclose
outside compensation, holdings, and business transactions, generally for the
calendar year preceding the filing date. In all in