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REPORT OF THE INVESTIGATIVE SUBCOMMITTEE

L INTRODUCTION

On June 29, 2012, based on information obtained during the Committee’s initial
investigation of this matter, the Committee empanelled this Investigative Subcommittee (ISC) to
investigate allegations that Representative Shelley Berkley improperly used her official position
for her financial interest, dispensed special favors or privileges to her husband, and allowed her
husband to contact her or members of her staff on behalf of a third party. The ISC has now
completed the tasks with which it was charged; this Report memorializes that effort and makes
recommendations to the Committee regarding further action.

The ISC has concluded that information obtained during its investigation indicates that
Representative Shelley Berkley violated House Rules and other laws, rules and standards of
conduct by improperly using her official position for her beneficial interest by permitting her
office to take official action specifically on behalf of her husband’s practice. The ISC found that
Representative Berkley mistakenly believed the rules governing what assistance her office could
provide to her husband’s practice required only that they treat him in the same manner by which
they treated any other constitutent. This is incorrect. Relevant rules, Committee guidance and
precedent require that Members refrain from acting in a manner which would benefit the
Member’s narrow financial interest, regardless as to whether the action is ordinary or
extraordinary relative to the office’s day-to-day activities. Additionally, the ISC found that
Representative Berkley mistakenly believed that the assistance her office provided to her
husband’s practice in obtaining payments from the federal government was appropriate as long
as it pertained only to payments properly due. This is also incorrect. Relevant rules, Committee
guidance and precedent provide that a Member must refrain from acting in a manner that would
benefit the Member’s narrow financial interest regardless as to the merit of that interest. For
matters pertaining directly to the business interests of a spouse, such matters should be directed
to a Senator’s office or, if such business is located in other districts, to the Representative of such
other district.

Finally, the ISC has concluded that the evidence indicates that Representative Berkley
did not violate House Rules and other laws, rules and standards of conduct by dispensing special



favors or privileges to her husband, Dr. Lawrence Lehrner, or with respect to her husband’s
contact with her office on behalf of third parties.

The ISC believes this investigation highlights the need for additional guidance from the
full Committee to the House community regarding conflict of interest rules. A Member’s
primary responsibility in holding public office is to serve as a voice for their community and to
represent the interests of their constituency. At times, those interests may coincide with the
Member’s personal interest. Whether a Member must refrain from taking official action on
matters that not only impact the Member’s constituents but also impact the Member personally is
a question that does not lend itself to an all-or-nothing rule. The House has put into place
mechanisms, such as Financial Disclosure Statements, to begin to regulate conflicts of interest.
In some cases, the mere fact of disclosure eliminates a concern about any conflict of interest. In
other cases, however, disclosure does not and cannot eliminate the concern. The only remedy a
Member has under those circumstances is to refrain from taking official action.

The ISC recommends that this Report serve as a reproval of Representative Berkley for
the violations described herein, The ISC was unable, however, to reach a consensus as to
whether a formal letter of reproval should be issued to Representative Berkley. The ISC further
recommends that the full Committee issue specific guidance to the House community to enable it
to more easily identify and avoid conflicts of interest.

II. PROCEDURAL BACKGROUND

On September 5, 2011, The New York Times published an article entitled “A
Congresswoman’s Cause Is Often Her Husband’s Gain,” alleging that Representative Berkley
used her official position to sponsor legislation and contact federal agencies that ultimately
resulted in a benefit to her husband’s financial interests, The article, published along with
supporting documents, also raised questions about Representative Berkley’s work to prevent the
Centers for Medicare and Medicaid Services (CMS) from terminating the University Medical
Center of Southern Nevada’s (UMC) kidney transplant program’s Medicare approval.

In early 2012, the Chairman and Ranking Member of the Committee for the 112%
Congress authorized Committee staff to conduct an inguiry pursuant to Committee Rule 18(a).
On February 9, 2012, during the course of the Committee’s independent investigation into the
allegations, the Committee received a referral from the Office of Congressional Ethics (OCE)
regarding allegations that Representative Berkley violated House rules and standards regarding
conflicts of interest by taking official action on behalf of UMC to prevent CMS from revoking
UMC’s kidney transplant program’s Medicare approval. On February 14, 2012, the Chairman
and Ranking Member notified Representative Berkley of OCE’s referral by letter and offered her
an opportunity to respond to OCE’s allegations in writing.,! Representative Berkley, through her
counsel, provided a written response to OCE’s allegations on February 29, 2012.* Following
receipt of Representative Berkley’s response, the Chairman and Ranking Member requested

! Letter from Chairman and Ranking Member to Representative Berkley (February 14, 2012),
? Letter from Mare Elias and Ezra Reese to Chairman and Ranking Member (February 29, 2012).
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documents and records from Representative Berkley,” On March 23, 2012, pursuant to House
Rule XI, clause 3(a)(8)(A) and Committee Rule 17A(b)(1)(A) and 17A(c)(1), the Chairman and
Ranking Member issued a public statement and jointly extended the matter referred by OCE for
an additional 45 days.

After requesting clarification from the Committee on the scope of its request for
documents and records, on April 3, 2012, Representative Berkley, through her counsel,
submitted approximately 1,000 pages of documents in response to the Committee’s request.
During the Committee’s inquiry under Committee Rule 18(a), Committee staff reviewed the
documents submitted by Representative Berkley and scheduled interviews with former and
current members of Representative Berkley’s official staff.

Based on the results of the 18(a) investigation, staff recommended that the Committee
empanel an ISC to further investigate the allegations. On June 29, 2012, the Committee voted
unanimously to empanel an ISC. The ISC met on 16 occasions and interviewed nine witnesses,
including Representative Berkley’s husband, Dr. Lawrence Lehrner. Further the ISC issued
three subpoenas for the collection of documents resulting in the production of over 108,000
pages of materials.

On December 4, 2012, Representative Berkley voluntarily appeared before the ISC and
answered questions under oath. In advance of this appearance, Representative Berkley, through
counsel, submitted a letter and additional documentation relevant to the ISC’s inquiry.*

III. FACTS

A, Background

Representative Berkley has served Nevada’s 1% district since her election in 1998.
Following the beginning of her first term in office, in March of 1999, Representative Berkley
married Dr, Lawrence Lehtner.

During the 110™ Congress, Representative Berkley served on the Committee on Veterans
Affairs and the Committee on Ways and Means, among other committee assignments.
Representative Berkley’s committee assignments necessarily focused her work on issues
pertaining directly to the medical community. During her time on the committees, Congress
considered legislation pertaining to the Medicare Sustainable Growth Rate (SGR),” Medicare
payments for doctors providing care to patients with End Stage Renal Disease (ESRD), and other
major legislation pertaining to healthcare,

Dr. Lehrner is a practicing nephrologist. At the time of his marriage to Representative
Berkley, he served as the president of a joint nephrology practice called Bernstein, Pokroy &

? Letter from Chairman and Ranking Member to Representative Berkley (March 6, 2012),
* Letter from Marc Elias, Ezra Reese, and Andrew Werbrock to Investigative Subcommittee (November 30, 2012).

’ The Sustainable Growth Rate is a formula utilized by the Centers for Medicaid and Medicare Sarvwes 1o calculate
payment to physicians for services provided to Medicare patients.

3




Lehrner, Ltd. d/b/a Kidney Specialists of Southern Nevada (KSSN), located in Las Vegas,
Nevada. After a short break in service as president, he resumed the post and holds it today. As
president, Dr. Lehrner supervises the day-to-day operations of KSSN’s practice, maintains an
active patient roster, supervises research projects, and completes daily hospital rounds,

In addition to the patients it serves through the practice, KSSN has also had a coniract
with UMC for over 10 years to provide nephrology services, including providing a transplant
nephrologist, to UMC’s kidney transplant program. KSSN has approximately nine office
locations throughout Nevada, including at least one office location in each of the Nevada
congressional districts. KSSN also has a business relationship with DaVita, a national dialysis
provider. KSSN provides management services at several DaVita locations in Nevada on a fee-
per-service basis. KSSN has also partnered with DaVita to open several dialysis centers in
Nevada.

In addition to his work at KSSN, Dr, Lehrner was also involved with the Renal
Physicians Association (RPA), an association dedicated to assisting nephrologists in their
profession. Dr. Lehrner served as the initial Chairman of RPA’s Political Action Committee; he
also served as an uncompensated member of RPA’s Board of Directors.®

Dr. Lehrner communicated with members of Representative Berkley’s Washington, D.C.
office staff at times, primarily through email. His communication with staff touched on matters
as broad as issues pertaining to the entire medical community, or as narrow as issues pertaining
specifically to his business. At times, Dr. Lehrner also contacted Representative Berkley’s office
on behalf of RPA. His communication with the staff also included subjects unrelated to
medicine, such as internet gambling and its impact on the Nevada economy.

Representative Berkley did not establish a policy in her office for the manner by which
her staff should interact with her husband on official matters and when her staff should refer him
to another office or decline to provide him assistance. As described more fully below, in the
absence of such a policy, Dr. Lehrner was free to contact Representative Berkley’s office as he
saw fit.

Representative Berkley’s deputy chief of staff, Marcie Evans, informally served as the
ethics point of contact for the office. Although no formal policy had been established in the
office, if a member of Representative Berkley’s staff had a question about an ethical issue, they
would generally direct the question to Ms. Evans. If Ms. Evans was unable to answer the
guestion, she would contact the House Ethics Committee for the answer. When Ms. Evans
received information from the Committee she would advise Representative Berkley in turn.”

B. Dr. Lehrner’s Interaction with Representative Berklev’s QOffice

Dr. Lehrner had direct access to Representative Berkley’s staff, and utilized this access at
various times. The staffers interviewed by the ISC described their interaction with Dr. Lehrner

¢ 1SC Interview of Dr. Lawrence Lehrner.

718C Interview of Representative Shelley Berkley,




as periodic, oftentimes peaking during certain periods and diminishing during others. Richard
Urey, Representative Berkley's chief of staff noted in his interview before the ISC that Dr.
Lehrner usually contacted him at least once a month on various topics, including issues
pertaining to renal care:

[COUNSEL] In your capacity as chief of staff, how often
are you in contact with Dr. Lehrner?
[MR.UREY] I would imagine, looking at the totality of

the time that I have had this job, a few times a month. It’s not a
regular thing. In other words, there’s not - if I had to make a bet
that I'm going to hear from Dr. Lehmmer today, I would bet no. If I
had to bet that I'm going to hear from him once in a 2 week span
of time, I probably would bet yes. But I’m just trying to illustrate
the frequency of contact with him, and I’'m looking at it broadly
over time.

He is someone who uses email a lot. He periodically, but to a
much lesser extent, will make a phone call to me, or [ may call him
occasionally. And, again, it wouldn’t be something I would expect
to sec in any given week, but sometime in the course of a month I
might expect to get some type of communication from Dr. Lehrner.
Some months it could be a few times, some months none.

[COUNSEL] [D]oes Dr. Lehrner volunteer his input on
[renal care or nephrology] issues ...?

[MR.UREY] Yes, he does.

[COUNSEL] If so, when?

[MR.UREY] At his whim, I guess | would call it. He is

well networked through professional organizations, and it’s rather
apparent that he’s on the receiving end of various types of issues,
briefings, or congressional issue briefings that he will forward to
me. And this is broadly in the area of medicine but not confined to
medicine. He comments, either by something he will say in an
email or say to me, about his opinion of a news clip or something
he has heard about.?

Matthew Coffron, a former legislative assistant for Representative Berkley, described the
frequency of his interactions with Dr. Lehrner:

8 ISC Interview of Richard Urey,




[COUNSEL] When you were employed in Representative
Berkley’s office, how often were you in contact with him?

[MR. COFFRON] It wasn’t on a regular basis. There were
some times when he would be in contact quite often, sometimes
just forwarding articles or something. You know, I would say,
on average, maybe monthly,”

The staffers also indicated that there was no office policy that in any way constrained
contact with Dr. Lehrner regarding official matters.” Mr. Coffron testified that on certain
matters he was encouraged to contact Dr, Lehrner.

[MR. COFFRON]  From my predecessor so from my very first
days doing health care in the office, [Dr. Lehrner] was listed as, if
end stage renal disease issues came up, that is one of the people
you should talk to. I don’t think anything about any specific
timeline about responding to him. But I guess if your boss’s
spouse reaches out to you, you should at least acknowledge receipt
of the email.

Not long after I took over health care, I think the same month I
started taking health care, Bryan George, my legislative director,
told me to reach out to him when the issue came up. 1believe that
1s when that happened. So it was just sort of how the office
worked."

Mr. Urey testified that Representative Berkley asked him to contact Dr. Lehmer
regarding particular issues related to health care,

[COUNSEL] And has there ever come a time where
Representative Berkley has asked you to contact Dr. Lehrner or
has told you that he will be contacting you?

[IMR.UREY] Yes.

[COUNSEL] Can you give me an example of one of those
occasions?

[MR.UREY] I don’t have a specific recall by topic or

issue or what the predicate was for it. But, in general, the
Congresswoman may be going about her duties here, learns of
something that relates in some way to health care and may say,

Y ISC Interview of Matthew Coffron.
1 See ISC Interview of Matthew Coffron; ISC Interview of Richard Urey; and ISC Interview of Marcie Evans.

I8¢ terview of Matthew Coffron.



could she may ask me, do I know about this issue, and [ may say,
no, I'm not familiar with that one, and she might say, you might
want to call Larry everybody calls him “Larry” here informally in
our office and ask him what he knows about this."

Marcie Evans, Representative Berkley’s deputy chief of staff, testified that
Representative Berkley had never established any type of policy by which her staff should
interact with her spouse.

[COUNSEL] So you’ve been with her the entire time she
has been a member of Congress?

[MS. EVANRS] Yes, I have.

[COUNSEL] In your entire time in that office, have you

ever been aware of a policy that Representative Berkley has put in
place as to how to how her staff should communicate with her
husband regarding any requests for official action?

[MS. EVANS] No, @

C. KSSN’s Issues with Payments from Federal Agencies

At times, Dr. Lehmer utilized his access to Representative Berkley’s staff to request
assistance for payment and reimbursement issues his business had with the federal government.
These issues included obtaining payments from the Department of Veterans Affairs (VA) for
services provided to veterans, obtaining timely payments from the regional Medicare
administrator, and obtaining timely Medicare approval for new doctors that was causing delays
in reimbursement for those doctors’ services.

1. Payments from the Department of Veterans Affairs

In March of 2008, a KSSN employee contacted Representative Berkley’s office regarding
an issue KSSN was having receiving payments from the local office of the VA. Dr. Lehrner
stated during his testimony before the ISC that his staff informed him that KSSN had outstanding
claims with the VA that had not been paid and that the staff had exhausted all options to identify
the problem that was preventing the VA from paying the claims. He then instructed his staff to
contact Representative Berkley’s office. Dr. Lehrner explained:

[DR. LEHRNER] My billing staff said they had attempted
through all the channels that they knew how to talk to the VA, to
find out why we weren’t being paid. We had provided the
services, as I said. All the doctors in Las Vegas knew that I was
martied to a Congressperson.

2 1SC Interview of Richard Urey.

1 [SC Interview of Marcie Evans.



And when we’re in the doctor’s lounge talking about
problems physicians have with Medicare, the VA or any Federal
agency my advice was always, “if you’ve exhausted all the
possibilities you know, contact your Congressperson and ask them
to see if they can help you with a solution to the problem.” So
when my staff came to me and said, “we can’t seem to get through
the VA bureaucracy,” I said, “why don’t you contact my wife’s
office and see if there’s some way that they can break this logjam
and figure out what the issue is?” We had provided the services,
and all we were trying to do was to receive payment that was due
us.M

KSSN’s complaint centered on claims for services it had provided to individuals who
were veterans that the VA had not paid since August of 2007. On April 1, 2008, a KSSN
employee emailed notes from a meeting she had with a VA employee to Dr. Lehrner, and copied
then-legislative assistant for Representative Berkley, Matthew Coffron. Shortly after the
KSSN’s employee’s email was sent, Dr. Lehrner copied Mr. Urey in his response to the email
and wrote, “Thanks, Could a more complex system be devised if they tried.”™ Mr. Urey
forwarded the email to Mr. Coffron and legislative assistant Carrie Fiarman, to which Ms.
Fiarman responded, “I also contacted the VA at the Congresswoman’s request on why this is the
system, ete.”!

Members of Representative Berkley’s staff interviewed by the ISC provided a description
of how work was divided between the district office and the Washington, DC office. According
to Representative Berkley’s staff, the DC office handled mostly policy matters, while the district
office handled most constituent requests, though the DC office would occasionally work on
constituent matters.

[MR.UREY] Yes. Typically those issues would be
handled by an individual in the Las Vegas office but not
exclusively. ..."”

[COUNSEL] In your work as the senior legislative
assistant and a legislative assistant, do you handle any constituent
requests?

[MS. FIARMAN]  Very rarely. Sometimes | will call back the
constituent regarding unemployment or an issue that they are
having with the VA or sometimes a healthcare issue. But for the

14 1SC Interview of Dr. Larry Lehrner.
'3 Exhibit 1.

'S Exhibit 1.

7 18C Interview of Richard Urey.




most part, constituent services are done in the district office, but
there are exceptions to that.

[COUNSEL] So, for the most part, if it is a VA issue, is
that still going to be handled in the district office?

[MS. FTIARMAN] Yeah, we have had a little bit of
transitioning with our district staffer over the years, so occasionally
I will handle it. But, for the most part, our district staffer handles
it.'®

[COUNSEL] And as legislative staff, were you involved
at all in handling constituent requests?

[MR. COFFRON]  Occasionally.
[COUNSEL] So what was the process for that?

[IMR. COFFRON]  Typically, if it was, you know, I am not
getting my Social Security check or something like that, it would
be handled in the district office. Sometimes a request would come
directly to our office, you know, someone had gotten ahold of my
contact information or something. Or if it was something that
affected a larger number of patients or a group of physicians or
something like that, it might come to my desk."

Indeed, Representative Berkley confirmed her staff’s description of the work distribution
in her office:*

[COUNSEL] Are constituent requests handled in your
district office?

[REPRESENTATIVE BERKLEY] Yes, mostly.

[COUNSEL] Mostly. So are some of them handled in

your D.C. office as well?

[REPRESENTATIVE BERKLEY] What would usually happen is
people don’t always understand the delineation that your district
office is supposed to handle constituent matters, at least in my
operation. They handle the day-to-day issues. Somebody calls up,
they’ve got an immigration problem, a this problem, a that
problem. Here we tend to do legislation,

8 1SC Interview of Carrie Fiarman.
¥ 1SC Interview of Matthew Coffron.
B 1SC Interview of Representative Shelley Berkley.



In contrast to Representative Berkley’s office’s general approach to constituent requests,
Representative Berkley’s policy staff worked directly on KSSN’s payment issue. Representative
Berkley’s staffers attempted to distinguish how KSSN’s repayment issue was handled from other
constituent requests relating to payments from the federal government. Ms. Fiarman indicated
KSSN’s payment issue - what she described as an “institutional” issue - was assigned to her
because it may have been indicative of a broader policy issue that needed to be addressed.”
Generally, constituent issues touching on broader policy issues within her portfolio of work were
assigned to her to review.” However, she acknowledged that KSSN’s issue was the only
“institutional” payment issue she handled that pertained to the VA:

[COUNSEL] You said earlier that you spent some time,
not a lot of time but some time, doing constituent casework. If you
could, divide up the amount of time that you spend as a percentage
between individuals who have casework issues, folks that, you
know, aren’t getting their unemployment, and sort of more
institutional issues like this, where somebody is not getting paid or
it is an institutional constituent.

[MS. FIARMAN] It is hard to kind of quantify. I guess if it
was a constituent issue where they needed to fill out privacy
releases, somebody in the district office would deal with it. But if
it was an institutional thing like this and trying to figure out if it
was a broad issue as opposed to just one provider, then I would
handle it.

[COUNSEL] S0 I guess what I am asking is, are these sort
of institutional casework requests, for lack of a better word, are
they common? Do they come in a lot?

[MS. FIARMAN]  They come in occasionally. I know this is
the only one I have dealt with with VA, but I can’t say what other
people might have dealt with or haven’t dealt with,”

In fact, Ms. Fiarman only recalled one other instance where she worked on a constituent
request concerning payment from a federal agency because of the potential policy implications.
Ms. Fiarman indicated the other instance that she recalled involved an individual she referred to
as “Dr. Saxe” and it pertained to an issue with the Centers for Medicaid and Medicare Services
(CMS).* However, Ms. Fiarman’s later testimony conftradicted her statements regarding what
Dr. Saxe’s issue actually pertained to, and whether she, versus a staffer in the district office,
actually provided assistance to Dr. Saxe:

2LISC Interview of Carrie Fiarman.
2 18C Interview of Carrie Fiarman.
2 1SC Interview of Carrie Fiarman,

2 1SC Interview of Carrie Fiarman.
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[MS. FIARMAN] I think I had referred Dr, Saxe to Jan.
And I don’t know if I ever spoke to Dr. Saxe -- Jan Churchill. I’'m
sorry. Jan Churchill is our district office person who handles
payment issues for Palmetto. But I -- maybe [ am confusing two
different things, but I do know that — I believe I referred to Dr.
Saxe to Jan, *

Ms. Fiarman testified that she approached KSSN’s problem as if it were an “institutional”
problem, and stated that she initially tried to determine whether all clinics providing services to
veterans were experiencing similar problems.” However, Ms. Fiarman acknowledged that at the
time she became aware of KSSN’s issue, and throughout the time that she worked on the issue,
she was not aware of any other clinic that was experiencing the same issue, neither had any other
clinic contacted the office about a similar issue.”

During her testimony before the ISC, Representative Berkley did not contradict Ms.
Fiarman’s account of the number of providers that contacted the office about the same issue
KSSN was experiencing. In fact, despite Representative Berkley’s description that in 2008, her
office was handling complaints from multiple providers about payments from federal agencies in
general, she was unaware of any provider specifically complaining about payment issues with
the VA in Southern Nevada:

[COUNSEL] -- can you recall as you sit here today
whether or not you personally spoke with any other providers
about this, this specific issue?

[REPRESENTATIVE BERKLEY] I would not have spoken to
any other providers. If they called the office, they would have -- it
would have been in the ordinary course, and 1 understand there
were other providers that did.

[COUNSEL] How did you come to that understanding if
you didn’t speak with anyone on this specific issue?

[RERPESENTATIVE BERKLEY] Recently in preparation for,
for this meeting.

[COUNSEL] Okay. But back at the time in that time
frame did you, even if you didn’t speak to them personally, were

you aware of this issue with other providers at this specific time
frame with the VA?

[REPRESENTATIVE BERKLEY] 1 do not believe I was
personally involved, but that doesn’t mean that they didn’t contact

25 1SC Interview of Carrie Fiarman.
26 1SC Interview of Carrie Fiarman.

2T 1SC Interview of Carrie Fiarman.
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the office and that the office did, in fact, do what they were
expected to do, what I expected my staff to do.®

The ISC found no evidence of any other clinic contacting Ms. Fiarman or anyone else on
Representative Berkley’s staff about non-payment from the VA in the March or April 2008
timeframe.

Despite the lack of evidence that KSSN’s issue was broader reaching, Ms. Fiarman
contacted two individuals at the VA: James Holley, a VA Congressional Affairs staffer, and John
Bright, Director of the VA Southern Nevada Healthcare System. On April 1, 2008, Ms. Fiarman
sent the following email to Mr. Holley regarding the issue:*

From: Fiawenam, Larvle
sent: Tussday, Aprkl 1, 2008 3033 pM
Ty Holley, Janes <

Subisct: Wi guesticon

Hey Jarmes,

| & mat gLrs whio § shosld contact svarat WA now that Ry s gone, 20 ) Agusd Desild sand this yout wey ahd maghe you can help
i 2et BOMIE ArTENED,

Sines Sgust 2007, 556 claims wars submited by e Kidney Speckalizis of Soothern Neawads b the WA Az of 33188, none of them
b bpears prsid, Thiese 554 clabins ttalovey SHIEA0. O thowe 558, abotd 80% have boen Indeslly denled for vardnue resgone, OF
b ey s, BR0.000 world: i cliiins, B20, D00 I clains vesr approved and B be st tmedately, Sonondng b the W,
anotier 520,000 in defne wre waiing For appesval from the hospSalin erder to be paid by the WA The ather appo. 380000 may or
Py gt i e s e fatime The dochors biave 1o go back and aee & the seliants heve s prinssne inzuranss,

Thes cinie i baing ioid o Bl the patient and the W,

Wby ara the paymanla baing held7

s thiz T coprectwey to bEY Shouldwe really be BHing the pasiert @nd the VAT How can we reeolve this? How panwe maks sure
bhaks chodmn't apaen agaln i e falees? o oan we iake sure thot thls allnlo and oitver clrtos are pais B 3 dmedy ennes fs
srrvices perdidad o velerans?

Tk for yeer el s abess]

3

Cartie

Ms. Fiarman stated she contacted Mr. Holley because she believed he could provide
specific information regarding the VA’s payment policies. ** Two days later, on April 3, 2008,
Ms. Fiarman sent Mr. Bright, who was at the time the interim director of the VA in Las Vegas,
the following email:*

2 ISC Interview of Representative Shelley Berkley.
¥ Exhibit 2.
30 18¢ Interview of Carrie Fiarman.
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Frows: Flarmans, Carrie «
T Bright. John B
Berstr Tha Apr O3 L0 12:47 2008

Spibject: clinids aad nalmbursemient 2sues

Hizy Blymrs,

Hom 1 your new posikion treating wouf? Busy ¥oam suckt 1 de Pewe & question for wou atd T wasn b really surs
wihe alze 0 oontsck.

I have. Beaed from: seme diatysts olinles thet thers are eelmbarsement issuas wikh the WA, Clinics are nok getiing
reimibarsed for g nomber of seasons. Thay are aley beirg teld that ey shiould DIl heth the VA and the patinnt
mecause the WA iz not always the arimary inserance and other reasens. We  ve alse bees by there s no way of
Engwing prior b biElng the WA IF the pationt is eligisls Bar coverage. Has this aleaws hoer the praciies of the WA o
iz this a new policy? Alsy, |5 tRis an iseisted fncldent or 15 this Bappening 1o sther clinics as veall?

I kmsae you are probably very buagy sl Your new gositlan, so iF this is oot something wou are aware of Suuld o
recirieet e bo soaneonie thet con Belp me? 3 Thare B g strong Heslibsod thet the boss will be srsetireg writh
HMansfieid pretty seon on thiz ssue so we are jooking for soome nsight e this as sonn 25 we oo gak it

Thank woeo for your Relpoand exrartise ag ahagyslit
-Carrie

Caprie Fiarenasn

Lagtsbative Assistant

CHf e of Cogtoeassyosrign Shelbey Derkley
{2023 225
{202) 225

Hf Fiouse.gov <mailte] eyl RS>

Ms. Fiarman stated that when she wrote in her email to Mr. Bright, “I have heard from
some dialysis clinics that there are reimbursement issues with the VA,” she was generalizing the
information KSSN had provided her, and had not actually heard from any other clinics,*

On April 8, 2008, Ms. Fiarman forwarded the following email from a congressional
relations officer with the VA to Mr. Urey, Mr. Coffron, Representative Berkley’s legislative
director, and Representative Berkley’s press secretary:®

2 [SC Interview of Carrie Fiarman.
3 Exhibit 4.
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From: Fisrman, Carrig
Sant: Tuesday, April 8, 2008 5:52 FM
Tas Coffron, Matthew «

el bosss. gov e fGeage, Bryan

Irey, Rictzret TR a0 house.gows; Cherry,
e LA NI T

Subject: Fit': Kidney Speclalist of 3o Nevada - WA Favments

Attach: Izzue Brief Kldney Speclalist of S0 Mevada update 4-7-08 [2k.doc

Just an feh.Lhis |5 8 gread stiimacy of what the fingl sutcorne of the shustion is after VA (nattonal) looked o i

Carrte Flarman
Lentslathen Agsistant
Office of Coniresswoman Shelley Barllay

Frenee Vasoues, Stacy [osailto: ]
Sent: Toesday, Apel 08, 2008
Ta: Fanman, Canla

Gz Ballenger, Davld; Hotley, Jamas

Syubject: Widney Speciafist of S0 Mevads - VA Payments

Hello Carrie;

Daviid is preparving for a budaget hearing so 1 am follow up with pou about
ok vendor payment guestios,. T have attached a detalled sxplanation.
Please lok me know i yvou have oy guestions.,

Best,

Stacy 1. Vastues
Congressianal Relations Officer

Cffice of Congressionast and Legisiative Aftalrs
Diaparkrsnt of Yeterans Affabrs

Breont A N, ﬁﬁitﬁq
Washingbo e 2 E -

Attached to the e-mail was a memorandum entitled “VHA Issue Brief” that described in
detail the VA’s review specifically of KSSN’s payment claims and the factors that contributed to
KSSN’s claims not being processed.*

3 Exhibit 4.
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VHA ISSLE BRIEP

e Title: Ouistanding VA payntents (o Kidney Specialists of Southern Navada for care
Q[‘n’wdéd to Wk patients i Las Vegas.

Late of Report: 4/8/08

Brief Statement of lssus and Status:

The Direstor, VA Boutherm Nevadla Healtheare Systern (VAGNHE) was notified on Thursday,
J2T08 that Midney Specizists of Souihen Nevada sllegedly had mone tan 800 outstanding,
unpaid, Bvveices for vatersn cars. Following the initial netfcation, Garrie Fiarman,

{ egisiative Azsistant, Office of Congresswoman Shellsy Bardey contanted YACD ofticials with 2
similar cemplaint.

Al thﬁ ﬁlmct et of the Meﬁscai n‘}antar E:neracmr the Acting Fee Basis Supervisor inmedistaly
zontacted the Kidney Specialist of Bouthern Mesads o investigats the status of all cetstanding
plils to the VASHHS, He contasted their Business Managsr, Betly Shnur, end arranged o
pargonally pick up coplee of the outslanding claims before noon that day, AN clagims ware
resdewed an Friday, 32808, and Satunday, 32808, On Monday, 35108 Be Sotlyg Fee
Supenvisar went to the Kidney Specialist of Soaharm Mevads and personaly spole with Ms,
Shwwir, discussing the information provided below and sxplaining e process for unsuthorized
chaims,

The memorandum also indicated that Representative Berkley’s office has inquired specifically
about the status of KSSN’s claims.*

Although the VA had provided, in Ms. Fiarman’s words “a summary of the final outcome
of the situation,” Ms. TFiarman continued to contact Mr. Bright, at Representative Berkley’s
request, about KSSN’s payment issue®® On April 10, 2008, Ms, Fiarman sent the following
email to Mr. Bright asking additional questions about the VA’s system to process payment
claims:”

3 Exhibit 4.
% Exhibit 4.
37 Exhibit 5.
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Firoing Birtghit, Jod B ma,mg%

Sents Thurgday, Aprll 10, 2808 12:04 M
Fou Flarman, Tarls Emall houss. gove
Subjack: Ba: mipre follow-up

I'en toltk she asked 3 quastion 3t o hearkivg about gawr@ents & meotal besllh providers. Was iy guestion anectnial
e this zsue oF rafutad b o specie Esua, T'H Qb you Sofad Snawesd,

suems Oriinal Messags ssvuws
Frorm: Fiaomat, Carrle
Tz Bright, Jokin B R
Sent: Thu Afr 10 104558 2008
Subject: more follow-up

jEmall, hogse. goves

It seems the Congresseroman sulE hes swme more guastions

1) Have you heard speciic compiaints froty agy okbhar dinics o faciities that aotepaymant 8 88 188eY

) Here cé0 we prévent wide-spread Eraud of pagpde clalming they Bave WA Insucres if thars is ne idendifen?
inburanse Sard? It sedrms that the burden oF fraed relies oo the clinics and they are 187 with nd rédourse when the
patient turee oot to b s noseveberan What can the clinles do 65 be sure Ele patlant B g oekerin? Sha i looking ok
waribing o meat adeh Mansfield sn tRis iSsue 50 § am trying to clear it up for har,

Yeeu ghmanst got avway without follow up on this oned Haha, Hope vour f3ip Ik going welli

-Loartie

When Ms. Fiarman was asked about the conversation with Representative Berkley that she
referenced in her email to Mr. Bright, Ms. Fiarman stated she could not recall the conversation.™®

On April 15, 2008, the Subcommittee on Health of the Committee on Veterans® Affairs
(HCVA) held a hearing on several bills introduced during the 110™ Congress. During the
hearing, Representative Berkley made the following comment:

And let me mention something else that we are working on. And
let me give an effort to give full disclosure. My husband is a
nephrologist. And they have a very, very busy practice. It is a
kidney doctor. They have a very, very busy practice in Las Vegas.
They also contract with the VA, They have not been paid in over a
year. And talk about people not enlisting and volunteering to serve
this Nation. If these doctors don’t get paid, I mean 1 am not talking
in a timely manner. I am talking about not getting paid. You are
not going to get any doctors treating these veterans when they get
home, especially those that are contracting with the VA,

So we have a ton of problems in the VA right now. And we are
going to have to work through those. And, again, give the VA the
necessary resources in order to provide the services.”

38 ISC Interview of Carrie Fiarman.
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Immediately following Representative Berkley’s comments, Ms. Fiarman sent an email to
Richard Urey, Representative Berkley’s chief of staff, and Bryan George, Representative
Berkley’s legislative director, informing them, “She just mentioned the situation and her husband
by name saying they haven’t been paid over a year.”® During her interview before the ISC, Ms.
Fiarman said she informed her supervisors of Representative Berkley’s comments because she
thought it was important.* She was also concerned that Representative Berkley’s comments
would bring more attention to the issue, and she believed the VA was working to correct the
situation.” Ms, Fiarman did not want the fact that the issue involved Representative Berkley’s
husband’s practice to bring extra attention to it.*

Later that same day, Mr. Bright responded to an email from Ms. Fiarman regarding
“Kidney Specialist of So Nevada — VA Payments” and noted, “Ms. Berkley brought this up at
the HCVA meeting this morning with Dr. Cross. There will be a flurry of activity now. . . %
Ms. Fiarman forwarded Mr. Bright’s email to Mr. Urey and wrote the following:®

From: " Frarmean, Carre

Sent: ‘Tuesday, April 15, 2008 4:27 M

oz Urey, Richard <| N Ene. vouse gov
Subjoet: FW: Kidney Specialist of 8n Nevada - VA Payments
Problens...

Eivaag o kLl o Toe ppiniie v oF thes Coec, gt Tt Ioagheaend 82 1he anie who neods io god pakd.

Alsa sl s gow brongh ridicelous snonms of aetemtbon o somekdng thas sesds wo be Jnoedied locathy et T personarfly foek Oot
Fobary Bl ds dveiong eveeythhing Se o bty this befive B geis ol of hand.
ot sure what o do...

Caerie Fhavaae:
Lagislative Assistant
Gifies of Comgeesswonan Shelley Becklay

Initially, Ms. Fiarman stated she was concerned about Representative Berkley’s comment during
the hearing because she believed it would reflect poorly on the efforts she had made to resolve

W Legislative Hearing on HR. 2818, HR. 5554, HR. 55935, HR. 5622, HR, 5729, and H.R. 5730, 110" Congress
(2008) (statement of Representative Shelley Berkley, from Nevada’s 1% district),

“ Exhibit 6.
1 1SC Interview of Carrie Fiarman.
"2 1SC Interview of Carrie Fiarman.
3 1SC Interview of Carrie Fiarman.
* Exhibit 7.
** Exhibit 7.
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the issue and reflect poorly on Mr. Bright and his office’s work toward resolving the issue.*
However, after additional questioning, Ms. Fiarman stated the following:

[MS. FIARMAN]  But I think that the fact yes, the fact that it
had her husband in it T think would bring ex{ra attention from the
VA, saying you know, the Congresswoman is upset. Why is this
going on in the district? Why haven’t these people been paid?

I thought that it would kind of make the situation balloon out of
hand when it was already being handled and I was taking care of it.

[COUNSEL] I think we’re still having trouble
understanding, so [ don’t think it’s as clear to us as you’re trying to
make it. What we want to understand is if the Congresswoman
were to mention any other constituent, so John Smith, if she were
to mention them by name at a hearing, why wouldn’t that get the
exact same reaction from the VA, the reaction you just described to
us, which is, Oh, my goodness, the Congresswoman is very upset.
There’s a specific person that isn’t getting paid and it now has her
personal attention. Why does it matter that it was her husband as
opposed to any other person by name?

[MS.FIARMAN] I think my perception is that the VA would
put extra pressure, knowing it was her husband. [ felt that is how
the VA would react, personally. Yeah, they get involved when the
Member mentions anybody. But T think the fact that she
mentioned her husband, I think VA would have looked more at it
and said, Okay, it’s the Congresswoman’s husband. Why isn’t he
getting paid?

And it was already being handled. So I took it as okay, we don’t
need the VA getting involved extra. This is already taken care of.
I’ve taken care of it. John Bright is taking care of it. I was kind of
annoyed because it was already being handled. And I thought that
invoking the name of her husband would bring extra effort from
the VA. That’s just how I felt the VA would respond.”’

Ms. Fiarman testified that she had purposefully avoided using Dr. Lehrner’s name when she
contacted the VA about KSSN’s payment issue.® She believed it was appropriate to assist
KSSN by contacting the VA about the payment issues because the practice included other

6 1SC Interview of Cartie Fiarman.
7 18C Interview of Carrie Fiarman.

*® 1SC Interview of Carrie Fiarman.
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doctors. However, Ms. Fiarman was concerned the issue would be treated differently by the VA
if she highlighted the fact that KSSN was Representative Berkley’s husband’s business.”

In his testimony before the ISC, Mr. Bright explained his reaction to Representative
Berkley’s comment and what he meant when he wrote to Ms. Fiarman, “there will be a flurry of
activity now” as follows: *°

[MR, BRIGHT] Well, I meant the wrath from Washington,
D.C., is coming our way with instructions to fix it. You know, in
our system, stuff runs downhill pretty fast. And the fact that this
was brought up, whether it was specific to Kidney Specialists or
not, it was brought up that the VA in Las Vegas is not paying its
bills, and I was going to get a flurry of activity from Washington,
D.C., which T did.*

Mr. Urey testified during his interview before the ISC that Representative Berkley’s comment
during the hearing did not raise a concern, Mr, Urey stated:

[COUNSEL] Did you observe -- in your opinion, would it
have been a problem even from an appearance perspective for the
public to know that the office was spending time and resources
attempting to resolve a payment issue for her husband’s company?

[MR. UREY] The Congresswoman called attention to this
in a very open hearing. Typically media is present at those. She
stated this, for what reason I don’t know, but it was in the context
of a very broad discussion of VA things. And it struck me in
having looked at that record, that she was illustrating the kinds of
problems the VA has that ultimately are going to wind up in less
care for veterans. She clearly, by stating it there, had no desire to
keep this a secret, didn’t bother her, and by stating it, she’s made,
you know, a very public disclosure. So, to me, it’s fine. I mean,
she’s made this a public matter, so it's not something that
particularly bothers me.”

Representative Berkley testified that the purpose of her comment at the HCVA hearing
was to illustrate some of the issues within the VA and highlight the need for sufficient funding,
Specifically, Representative Berkley explained:

[REPRESENTATIVE BERKLEY] I remember that hearing. Tt
was in the context of a budget meeting, and T was using my

*ISC Interview of Carrie Fiarman.
30 Exhibit 7,

*1ISC Interview of John Bright.

% ¥SC Interview of Richard Urey.
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husband as an example of why we have to give the VA more
money so they could actually do the job that we had hired them to
do, and if you read the entire transcript, you will see that I was
using Lartry as an example. I was not suggesting that he should get
paid, I was not suggesting that he was the victim of anything, T was
not suggesting anything regarding Larry other than using him as a
prime example of the fact that the VA did not have enough staff,
we needed to provide them with more staff and give them more
money so they could actually do their job, and if they’re not doing
their job, they’re not serving my veterans, and if they’re not
serving my veterans, it’s my job as their representative in Congress
to bring this to the attention of my colleagues and other personnel,
staff personnel, *

Mr. Bright testified that as a result of Representative Berkley’s comments, the VA sent
resources to his branch to help identify and remedy any issues that contributed to claims not
being processed or denied.* Following an internal review of its procedures, Mr, Bright’s office
implemented a new procedure for processing claims.

Over the course of the following months, Mr. Bright provided periodic updates to
Representative Berkley’s office regarding the status of KSSN’s VA claims, through June 2008:%

3 1SC Interview of Representative Shelley Berkley.
 ISC Interview of John Bright.
5 Exhibit 8.
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From: Fiarman, Carrie

Sent: Tuesday, June 3, 2008 1.04 PM

To: Coffron, Matthew i W mail. house. gove
Subject: FW: Kidney Specialist of So. Nevada

Attach: Issue Brief Kidney Specialist of So Nevada (4).doc

fyi

Carrie Fiarman
Legislative Asststant
Oifice of Congresswoman Shelley Berldey

(202} 225 F (phone)
202) 225  (fax)

From: Bright, John B [mall
Sent: Tuesday, June 03, 2008 1:01 PM

To: Fiarman, Catrie

Subject: FW: Kidney Specialist of So. Navada

JIRRERerY

va.govl

Here is another update, Not a {ot of progress but we are continuing to work with them. I'm [saving an vacation to Mexico
Thursday night and will be gone untit June 23, This s the first 2-week vacatlon of my carger.

We continue to play with the QIG on the colonoscopy Issue, Of caurse, they havan't found anything but continus fo
interview staff and are a nuisance. This is there second week and hopefully their last.

Hope all is well with you, Thanks
JOHN B. BRIGHT

Director
WA Southern Nevada Healthcars System

702-635

According to these updates, by early April, 2008, the VA had approved over $20,000
worth of KSSN’s claims and processed them for payment:*

Status of claims on 4/4/08;

On 3/29/08 196 claims were appraved and processed for payment in the amount of $20,004.29.
Payment processing normally takes between 30-45 days, however, VASNHS will request
expedited payments.

In late April, the VA approved an additional $12,000 worth of unpaid claims:>

3% Exhibit 8.
57 Bxhibit 8.
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Status as of 4/24/08

Kidney Specialist of Southern Nevada submitted 261 claims for review for potential payment
from the VASNHS, The value of these ¢laims was $50,662.81,

Of the 261 claims, B0 have been reviswsd, found to be valid, and processed for payment in the
amount of $12,210.81. Payments will be recelved during the month of May, 2008. VASNHS
currently has 30 claims in the review process for a total of $4 530,

By June, the VA had reviewed the final group of bills regarding unauthorized inpatient
medical care:®

Status as of 6/3/08

Unauthorized inpatient medical care must be supported with copies of the hospitalization
records. There were 135 hills which were tied to saven inpatient stays for a total of $27,280.

We received records for ane patient and payment for 16 ctaims in the amount of $1,300 will be
received during the month of June 2008. Three (3) claims were denled as they are assoclated
with a motor vehicle accident and the veteran is pursuing a tort claim. There are 116 claims for
which we have not received a copy of the records. We had previously contacted the vendor to
pravide the needed information and will now contact the veterans,

Based on this documentation, KSSN received payment for at least approximately $32,000
in claims with the VA after Representative Berkley’s staff contacted the agency. Additionally,
the documentation makes clear that the VA sought to update Representative Berkley’s office on
the status of processing claims for KSSN separate from any efforts for a broad systemic fix to the
VA’s claim processing procedure,

2. Medicare Payments Processed by Palmetto

Later that same year, in August of 2008, Dr. Lehrner contacted Representative Berkley’s
office regarding issues his practice was experiencing with Palmetto GBA Medicare (Palmetto), a
Medicaid administrator for CMS. A disruption in claim payments had occurred during the
transition from Noridian, the former Medicaid administrator, to Palmetto. On August 5, 2008,
Dr. Lehrner sent the following email to Mr. Urey, Representative Berkley, and KSSN’s billing
specialist:*®

5% Exhibit 8.
% Exhibit 9.
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From: Lewrence Lehrnes [mailign Shsusn.oom]
Sent: Tuesday, Sugost 08, 2008 T

Tog Lrey, Rithard

o Eabener, Mrs.: Lod M. LeBlane

Subject: Paimelln Medicare

Richard-

The transition froen Noddian 1o Palmetio a3 the Meditars olaims prosessor for the stats of Nevada & not going
wall, Falmetto will nor provide informaton B atlow wansmisslon of clalis, For detals of the peblem please gel
my administrator- Lot LeBlang- 175 28 ArsE s sy five you cael light undsr Palmetto would be graatly
appreciated,

Thanks

Larry

The following day, on August 6, 2008, Dr, Lehrner forwarded an email to Mr. Coffron

which included details regarding the issues Nevada providers were experiencing. In his email,
Dr. Lehrner notified Mr. Coffron that Representative Berkley was going to discuss the issue with

him,%
From: Larry Leheer <[ @nande. org»
Sent: Wednesday, August 5, 2008 246 AW
Fas CofTron, Matlhew < I [gmiai Lo se, g
Subject: FW: Palmetto Medicare
Wizt
Shelsy asked me o s2nd this to you. Bhe will distuss | with you today.
b advanee thaoks for your belp.
Larey

Although his email indicated he discussed the issue with Representative Berkley, Dr, Lehrner did
not recall a conversation with Representative Berkley about this issue,

[COUNSEL] Now, if you go back to the first page, about
halfway down you forwarded this email chain to Matt Coffron and
you say, Matt, Shelley asked me (o send this to you. She will
discuss it with you today. In advance thanks for your help. Larry.

Do you recall a conversation with Representative Berkiey about
the switch from Noridian to Palmetto?

[DR. LEHRNER] No, I don’t.

[COUNSEL] Do you recall discussing with her the idea of
assigning staff to this issue?

% Exhibit 9.
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[DR. LEHRNER] No, [ do not.

[COUNSEL] And do you recall her - do you recall her directing
or asking you to forward an email to Matt Coffron?

[DR. LEHRNER]  No, I do not.

[COUNSEL] The last line is in advance thanks for your
help. Do you recall what sort of help you were looking for from
the congressional office on this issue?

[DR. LEHRNER]  We were hoping that Medicare could fix the
problems and all physicians could get their payments.®

The following day, Dr. Lehrner sent an email to Mr. Coffron thanking him for his “quick
response to our problems with Palmetto. A senior VP called us and promised to fix all the issues
by today.”® Mr, Coffron testified that he recalled making a phone call to Palmetto, but he did
not recall the details of his conversation with Palmetto representatives, recall whether he
specifically mentioned KSSN during the call, or recall whether he presented the issue as one
impacting multiple providers in Nevada,®

Mr. Coffron also stated that at the time, he knew that other providers were experiencing
similar issues with Palmetto. However, he did not recall being contacted by any other providers
or recall receiving any information about any particular providers from the district office that had
complained about the same problem.” He recalled that sometime after his call to Palmetio on
behalf of Dr. Lehrner, he worked with Representative Pete Stark’s office on issues related to
Palmetto’s claim processing procedures.  Specifically, he attended a meeting held by
Representative Stark’s staff with Palmetto officials to discuss some of the issues that were
impacting providers,” Mr. Coffron testified that over time, Palmetto began to improve its
services and eliminate some of the issues providers had lodged complaints regarding,®

Approximately three months later, on November 7, 2008, Dr. Lehrner again emailed
Representative Berkley and her chief of staff about the problems his practice experienced when
submitting, or following up on, Medicare payments claims with Palmetto:®’

81 ISC Interview of Dr. Lawrence Lehrner.
5 Bxhibit 10.

83 1SC Interview of Matthew Coffron.

% ISC Interview of Matthew Coffron.

% ISC Interview of Matthew Coffron,

S ISC Interview of Matthew Coffron.

7 Exhibit 11.
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From: urey, Richard < RS moit house.gov

Bent: Saturilay, Movether 8, 2008 2:06 M
To: MEsosa com'
Subject: Re: Medictre [wves

Thsrm Jazry. Wil sevicor,

Koot from 1y BlavkEeery Wircloss Hengheld

s Qpigrivgt] Blessags cooe

Pram: Livrense Lelwner @j{mmcnm}
Ton: Lehmer, b, Umy, Righaed

Seng; Frk Mo [FF 1401112 2888

Subsiect: BV Medican Bsues

Shetley and Bichiurd-

A swoneniey o Owe probdies we ane hevdng wfith Palmore fle Modivam MAC
Tor NV, Are Belp ig greatly appoccinted. 3 coe vou Corend e &
Aliereso?t Werd il | hane femssted & cogy of the letter inghe body of

it e-aeighl,

Fluiks

Wk finensite sonntilanie

Ly

Dr. Lehrner’s email forwarded a summary of the problems with Palmetto that his billing
specialist had prepared. The sumimary included information regarding specific issues including
not receiving answers to questions about claims that had been denied, poor customer service, and
conflicting information about the status of claims.®

A few days later, on November 11, 2008, Dr. Lehrner forwarded an email to Mr. Urey
with a copy to Representative Berkley regarding the number of claim processing problems
Nevada providers were experiencing with Palmetto.” Tn his email, Dr, Lehrner noted “Not just
my practice. Shelley can further cement her reputation as the doctor’s friend by getting CMS to
move on this issue.”™ During their interviews before the ISC, both Mr. Urey and Dr. Lehmer
could not recall much detail about the emails or the issues with Palmetto. Mr. Urey stated he did
not recall discussing the issue with staff or with Representative Berkley.” He also did not recall
whether Representative Berkley’s office took any legislative action or other official action

5 Exhibit 11.
% Exhibit 12.
0 Bxhibit 12.
"1 ISC Interview of Richard Urey.
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regarding the issue.” Dr. Lehrner could not recall whether the issue was eventually resolved

although he presumed that it had been.”

Representative Berkley shared her view of the Palmetto issue and the assistance her
office provided to Dr. Lehrner’s practice:

[REPRESENTATIVE BERKLEY] To let you know how intense
the situation this was in the Las Vegas area, not only, and you also
see that the executive director of the AMA was also contacting us.
He is an old friend of mine, and he was both running into me at
various occasions, and telling me, we have got to get this fixed.
We have got to get this fixed. My doctors aren’t getting paid. This
was when Medicare changed vendors, and they went to Palmetto.

The pay -- the doctors were just not getting paid. . . . they were
sole practitioners like Dr. Hoffman that were besides himself. 1
mean, he was I am going to have to close my doors. I can’t -~
Medicare owes me this much money. I can’t pay my rent. T can’t
pay my nurses. I can’t keep my doors open unless I get paid. And I
think Dr. Hoffinan was the first one that called me because he has
my cell phone.

Dr, Steinberg has a much bigger practice. He inherited, or he has
his father’s practice. They are radiologists . . . Dr. Steinberg turned
around, the usual greeting at the Jewish New Year is either Happy
New Year, Good Yontiff. He says to me, he walks over, I'm
looking at him, he is looking at me, he says, you're killing me. 1
mean, this - even in synagogue on High Holiday services, I got the
doctors yelling, ranting, and raving about the fact that they are not
getting paid so.

So this is something I didn’t escape ever. And so Larry was such a
small part of this, but yes, he also had problems with Palmetto
getting paid. So did Dr. Steinberg; so did Dr, Hoffiman; so did Dr.
Licata; so did Dr. Sa[xe]. I mean, you name it, they were having
problems. And the head of the AMA was also having -- he’s not
AMA, the Nevada State Medical Society. They were all contacting
my office.”

™ 1SC Interview of Richard Urey.
" 1SC Interview of Dr. Lawrence Lehrner.

™ ISC Interview of Representative Shelley Berkley.
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3. Medicare Approval of New Physicidns

In December of 2010, Dr. Lehrner emailed Representative Berkley and Mr. Urey about
an issue with Medicare. Dr. Lehrner had just been notified that Medicare had extended its
review period for approving new doctors from 60 days to 90 days.”

Fram: Larry Lehmer 6 xsoss.coms
T Urey, Richard; Lalfifges, Mis,

Sent: Mon Dac 08 19:36:40 2010

Subjact; FW: Medicars Pravider Hotiine #'s

For the past 6 months or so Madicars [t Jaast our provider- Palmelto] was Ssking Tess thab 60 diys 1o appeave o few
doctors, We are now tobd that it will be 50 dayz before they can approve ol new doctors. Qur fatest new dector does
Interventional procacires and we catcrdat thet we are owed over 100,000 iMedicore Allowable) for his servioss. We
cannot bill until we get his Medicare number and then it will take st loast another 34 days 1o be paid. Oid Congress
mandate a thne limit on how long the Medicars Carvlers can take to approve docters for thelr Medlesre number?

Thanks

Larry

According to Dr. Lehrner’s e-mail, this presented a problem for his practice because the
practice was not receiving payment for work performed by a doctor that had not yet obtained a
Medicare billing number. This resulted in the practice being owed approximately $100,000. Dr.
Lehmer explained his reasoning for contacting Representative Berkley’s office:

[COUNSEL] So Palmetto, which is the Nevada Medicare
provider, had historically been taking 60 days to get doctors that
code?

[DR. LEHRNER] Yes.

[COUNSEL] And then for a variety of reasons that began

to, the backlog became 90 days?
[DR, LEHRNER] Yes.

[COUNSEL] And you list as a for example your new
doctor that does interventional procedures was owed $100,000 for
his services and you couldn’t bill until he got his code?

[DR. LEHRNER] Correct.

[COUNSEL] And you asked was there something in the
law that would address this?

[DR. LEHRNER] I was just asking in this case information on
what the Federal law was so if actually it was a Federal law, I
don’t know if I ever got an answer, that Palmetto had violated their
requirement then I knew we had a basis to call and complain to

7 Exhibit 13.
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their administrator, or if they had a statutory 90 days then we had
to continue to wait. And instead of me trying to dig through all the
rules and regulations I thought staff might be able to get me the
answer quicker,”

Dr. Lehmer’s response to the ISC’s questions about his purpose for contacting the office
demonstrated his view of Representative Berkley’s office’s resources as they related to his
practice.

Representative Berkley shared her view of the issue:

[REPRESENTATIVE BERKLEY] [KSSN] recruited a doctor,
and in order to actually bill Medicare, the doctor has to have a
number because you need a number to be able to bill to, a
Medicare number. Ordinarily, it took 60 days from what I learned.
It had been 90 days if I'm not mistaken, and they still didn’t have a
number for the doctor. So they were providing the services. The
doctor, new doctor was working and providing the services, but
they weren’t getting paid for the services. And after trying on
many occasions to get the number, and so he can start actually
billing for the services he was providing, he obviously contacted --
my husband obviously contacted my office.

[COUNSEL] And did you have a discussion directly with
Dr. Lehrner about this issuc?

[REPRESENTATIVE BERKLEY] He told me that there was an
issue with that.

[COUNSEL] And then in your discussion with him, did
you say that you would do anything regarding this issue?

[REPRESENTATIVE BERKLEY] What I usually tell him is get
ahold of the office. See if there is anything they can do. I didn’t
directly, I don’t believe, get involved in this. But I would tell him,
you know, contact Richard, you know, call Carrie, see what, if
anything, they can do.”

Mr. Urey responded to Dr. Lehrner’s email by stating that staff would find out and
emailed Dr. Lehrner’s question to Ms. Fiarman.” The next day, in response to an email from
Ms. Fiarman, Dr. Lehrner responded by asking whether Ms. Fiarman had gotten an answer to his
question. Two days later, Dr. Lehrner emailed Ms. Fiarman again to ask if she had gotten a
response to his question.”

" [SC Interview of Dr. Lawrence Lehrner.

7 ISC Interview of Representative Shelley Berkley.
" Exhibit 13.

 Exhibit 14,
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D. University Medical Center of Southern Nevada

In March of 2008, the Centers for Medicare and Medicaid Services (CMS) conducted an
on-site survey of the kidney transplant program at University Medical Center of Southern
Nevada (UMC).* As a result of the on-site survey, CMS determined that UMC was not in
compliance with several conditions of participation.” Chief among these conditions was UMC’s
failure to meet certain requirements related to patient outcomes — specifically, there had been
more patient deaths in UMC’s program than CMS permitted for certified kidney transplant
programs.® On May 28, 2008, the CMS Regional Office sent a letter notifying UMC of the
survey results and identified the deficiencies. CMS set a prospective termination date of July 14,
2008, for all conditions that UMC did not meet, except the outcome requirements.” October 13,
2008, was the prospective termination date set if the July data from the Scientific Registry of
Transplant Recipients (SRTR) report showed the program was not in compliance.*

In an August 5, 2008 phone call with UMC officials, Thomas Hamilton, Director of
Survey and Certification for CMS, explained that UMC had still not met all the requirements for
Medicare participation and explained three options UMC had in light of the continued failure to
meet participations requirements: (1) UMC could voluntarily withdraw from Medicare
participation; (2) UMC could request approval based on mitigating factors; or (3) UMC could
choose to not take any action and allow CMS to proceed terminating UMC’s transplant
program.® On September 11, 2008, UMC submitted a “Request for Approval Based on
Mitigating Factors” outlining a number of reasons it believed CMS should consider continuing
its Medicare participation.*® Following a review by a panel designated to review requests for
approval based on mitigating factors, CMS notified UMC that its request had been denied and
that de-certification would continue on the previously scheduled timetable, with decertification
scheduled for December 3, 2008.% Mr. Hamilton testified that during this time period, CMS had
not been contacted by congressional officials about its decision to terminate UMC.®

On October 23, 2008, CMS notified UMC by letter that Medicare approval for the
transplant center would be revoked effective December 3, 2008.% Seven days after the October
23, 2008 letter, CMS sent another letter to UMC, this time extending the effective termination

% 1SC Interview of Thomas Hamilton.
8 ISC Interview of Thomas Hamilton.
%2 18C Interview of Thomas Hamilton,
% Exhibit 15.
# Exhibit 15.
5 Exhibit 16.
8 Exhibit 17
%7 Exhibit 18.
% 1SC Interview of Thomas Hamilton,

¥ Exhibit 19.
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date to January 8, 2009, subject to certain conditions being met, including that UMC and CMS
would enter into a mutual, binding agreement regarding the kidney transplant program.”

On or about October 22, 2008, Kathy Silver, then-CEO of UMC called Dr, Lehrner about
CMS’ decision to terminate the transplant center’s Medicare participation and asked him whether
Representative Berkley could help with the situation.”® Dr. Lehrner provided Representative
Berkley’s telephone number to Ms. Silver.” In her interview before the ISC, Ms. Silver stated
that she called Representative Berkley and briefly described the issue that UMC faced.”
According to Ms. Silver, Representative Berkley offered her assistance and directed Ms. Silver
to contact one of her staffers.”

Later that day, Matthew Coffron spoke with UMC’s counsel regarding the matter.”® Mr,
Coffron testified that UMC’s counsel explained the issue UMC was facing and pointed out that
UMC’s kidney transplant program was the only one in the state.”® The next day, in response to a
follow-up email from UMC’s attorney, Mr. Coffron provided an update on Representative
Berkley’s plan of action.”

*0 Exhibit 20.

L ISC Interview of Kathy Silver.

2 ISC Interview of Kathy Silver,

% ISC Interview of Kathy Silver.

“ ISC Interview of Kathy Silver; Exhibit 21.
% Exhibit 22.

% ISC Interview of Matthew Coffron.

¥ Exhibit 22.
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----- Original Message-v-..

From; Coffron, Matthew [pnilto
Sent: Tlwssday, October 23, 2008 129 Pl
To: Luband, Charles A,

Subject: RB: UMC Confarence Call

bmail owse, goyv]

Hello Chaslie,

I spoke with the Cengresswornan this torning, She confirmed {hat she is
happy to send a leiter (which I am currently drafting) and would e open

to doing something 25 a delegation in the foture, Ske alsc mentioned
having spoken with Senator Reid on this issue.

1 also trled to call Bd Japitana at CMS to pet scme clazification on
their position, but leamned that he is out fhig week,

Please keep me posted on the response you get from other offices if you
can.

Thanks, .
Matt

Matthew Coffron

Leglslative Assistant

Office of Congresswoman Shelley Berkley
405 Camson Honse Office Building
202-225

Mr. Coffron testified that, prior to hearing from any other member of the Nevada
delegation, Representative Berkley had decided to write a letter to CMS regarding its decision.”
He stated that because UMC was in Representative Berkley’s district, “she would have done it
either way.”” Shortly after his email to UMC’s counsel, at approximately 1:54 pm, Mr. Coffron
received an email from Alanna Porter, a staffer for former Representative Jon Porter, about
joining together to send a letter to CMS.'™ Just over two hours later, at 4:04 pm, Mr. Coffron
sent Ms. Porter an email and included the draft letter in the body of the email."™ Mr, Coffron
confirmed that he drafted the letter and sent it to each Member’s office for review and final
approval.'” He stated that at the time this issue came up, he did not contact Dr. Lehrner for his
input.'® He could not recall whether or not he was aware at the time that Dr. Lehrner’s practice
contracted with UMC to provide dialysis services, but he did not consider it relevant in making
the decision to assist UMC.'*

% [SC Interview of Matthew Coffron.
P 1SC Interview of Matthew Coffron,
190 Exhibit 23.

"% Bxhibit 24.

192 1SC Interview of Matthew Coffron.
1% 18C Interview of Matthew Coffron.
104 [SC Iterview of Matthew Coffron,
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On October 24, 2008, the three Members of the Nevada House delegation — then-
Representative Dean Heller, then-Representative Jon Porter, and Representative Berkley — sent a
joint letter to Kerry Weems, the Acting Administrator of CMS, regarding CMS’ decision to
terminate Medicare approval of UMC’s kidney transplant program.'® The letter expressed the
Members’ “strong disagreement” with CMS’ decision and requested that CMS reconsider its
decision.'®

Press articles covering the matter noted that Representative Porter held two discussions
with CMS officials about UMC’s kidney transplant program."” According to the articles,
Representative Berkley was also scheduled to talk to CMS officials about UMC’s program.'®
On October 30, 2008, Representative Berkley spoke to Mr. Weems about the issue and,
according to a member of her staff, was “OK’d to say they are close to deal.”'® Mr, Weems, in
his testimony before the ISC, recalled receiving a phone call from Representative Berkley about
the issue. He described the call - what he considered a pro forma step - as relatively short, and
stated he provided a “comforting” answer to her.'""® Mr. Weems also stated at some point during
this timeframe he became aware of Dr. Lehrner’s practice’s contract with UMC, but could not
recall whether Representative Berkley actually disclosed this fact to him,"! Mr, Weems also
recalled speaking with Representative Porter - who he described as leading the delegation on this
issue — regarding CMS’ decision.'”

Representative Berkley testified she first became aware of CMS’s decision to terminate
Medicare approval of UMC’s kidney transplant program when Ms. Silver contacted her.”® After
her conversation with Ms. Silver, Representative Berkley contacted her staff about the issue, and
her office drafted the letter that was eventually sent to CMS.,'* Representative Berkley believed
that, because UMC was located within her congressional district, it was her duty to her
constituents to help.'*?

[REPRESENTATIVE BERKLEY] I can tell you at the time there
was not a hesitation. I did it. I thought it was the right thing to do. I
was going to save that program. I -- under my watch, [ wasn’t
going to let the only kidney transplant program in the entire State
of Nevada with 200 people waiting for a kidney transplant close, if

1% Bxhibit 25.

198 Exhibit 25.

197 Exhibit 26.

1% Exhibit 26.

1% Exhibit 27.

H0ISC Interview of Kerry Weems.

"1 ISC Interview of Kerry Weems.

2 18C Interview of Kerry Weems.

113 ISC Interview of Representative Shelley Berkley.
M 1SC Interview of Representative Shelley Berkley,

5 19C Interview of Representative Shelley Berkley.
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I could do anything in my power to stop it. We did everything
above board. We took care of the problem. It is functioning and it
is successful,'*®

Representative Berkley explained that when she was contacted by UMC about CMS’ decision,
she knew that KSSN provided dialysis services at UMC pursuant to a contract, but was not
aware of the details of the contract.'” Specifically, she did not know that KSSN provided
transplant services, such as preoperative and postoperative care, under its contract.

[COUNSEL] Ms. Berkley, I just want to follow up,
because you told us you didn’t really know the specifics of what
your husband was doing. He is a busy doctor, obviously, you are a
very busy Congresswoman. At the time -- and I understand you
have learned more since all of this has come up -- back at the time
that this was going on, what did you know about the contract that
KSSN had with UMC?

[REPRESENTATIVE BERKLEY] I knew that Larry’s group
had a confract where they would provide dialysis service. And the
reason | knew that was not -- it was, again, an interesting side line,
side of this, but it came through illegal immigration issues. And the

U6 1SC Interview of Representative Shelley Berkley,

" hen Representative Berkley initially described KSSN's contract in her testimony, she revealed her
understanding of some of the details of the contract. Specifically she testified.

[REPRESENTATIVE BERKIEY] Larry’s contract, Larry’s group’s coniract
was to provide kidney care for the county hospital. . . . If the program was
wildly successfill and doubled and tripled and quadrupled, their contract would
remain the same. If the kidney transplant program closed, their contract remains
the same. Larry does the dialysis. He makes money from dialysis, not from
kidney transplant. They were part of the consulting group. They didn’t do the
transplant, but you need to have a nephrelogist in order to have a transplant
program.

[REPRESENTATIVE BERKLEY] I do know that his contract was, even though
they tangentially did work for the kidney transplant program, they — his
compensation under the contract didn’t change one bit, If it closed it was of no
consequence fo them other than they wouldn’t be able fo provide good kidney
care for their patients. And some of their dialysis patients are eligible for kidney
trangplants. As I said, if the -- if it doubled in size, his coniract doesn’t change

ISC Inferview of Representative Shelley Berkley, However, when specifically asked at what time she became aware
of the details of KSSN’s contract with UMC, Representative Berkley made clear that she only learned of these
details after Ms. Silver contacted her for assistance on behalf of UMC’s kidney transplant program.
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fact that a number of undocumented people show up at the county
hospital to be dialysized, and with their contract, they were
expected to dialysize these patients with no questions asked. So I
knew he had the dialysis unit. I knew he oversaw the dialysis unit
at the county hospital because T was dealing with this in a
completely different issue on illegal immigration.

[COUNSEL] bid you know at the time, because you
mentioned just a moment ago that this contract also required KSSN
to provide preoperative and postoperative --

[REPRESENTATIVE BERKLEY] [Ilearned that after.

[COUNSEL] We understand that. T just want to focus on
sort of what you knew about the contract at the time?

[REPRESENTATIVE BERKLEY] Very little.

[COUNSEL] Okay, and so what you just told us about the
contract not going up in terms of compensation or not adjusting, is
that all stuff that you learned afterwards; is that right?

[REPRESENTATIVE BERKLEY] Yes. Yes.'®

Representative Berkley testified that, in taking action to intervene on behalf of UMC’s kidney
transplant program, she was only motivated by the needs of her constituents.

[REPRESENTATIVE BERKLEY] But I also said at the time,
and would say it again today, that I couldn’t have lived with
myself if | did [take a pass on the UMC program]. 1 had a
responsibility to my constituents, and that was the responsibility I
wanted to fulfill. T didn’t check whether Larry had a benefit, and it
wouldn’t have occurred to me that he had. I learned in subsequent
discussions exactly what the extent of the contract was, what he
did under the contract, what his group did under the contract and
what services they provided. But at no time did [ have any other
concern but for the welfare of the people I represent.

[ISC MEMBER] And you were never mofivated by what
would be financially beneficial or not beneficial to you or your
husband?

[REPRESENTATIVE BERKLEY] The answer is yes
Decidedly, absolutely without fear of contradiction, yes.'”

U8 ISC Interview of Representative Shelley Berkley.

"9 ISC Interview of Representative Berkley,
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Throughout her interview, Representative Berkley reiterated her pride in the assistance that she,
and the other members of the Nevada delegation, provided to UMC. '#

[REPRESENTATIVE BERKLEY] There are hundreds of people
alive today because that program exists. I'm very, very proud of
that. And frankly, if there hadn’t been an ethics complaint, I
suspect that would have been one of the things that I would have
spoke about with the greatest pride, that I saved the kidney
transplant program.'?

I understood immediately the importance of keeping that
program open, and as I said in the opening statement, . . . nothing
makes me happier then when somebody comes over to me now,
and thanks me for saving their loved one’s life[.].}*

In 2010, KSSN submitted a bid proposal to UMC for a renewed contract to provide
nephrology services. KSSN’s proposal stated, “When UNOS threatened to decertify the UMC
transplant program, Dr. Lehrner contacted the Nevada Congressional delegation, including
Senator Harry Reid. The Nevada Congressional delegation was instrumental in the CMS
decision to allow the program to continue.”"” KSSN was the only practice to submit a proposal
and UMC renewed KSSN’s contract to provide nephrology services.

IV.  HOUSE RULES, REGULATIONS, LAWS OR
OTHER STANDARDS OF CONDUCT

The following are laws or rules that are implicated in this matter,

120 18C Interview of Representative Shelley Berkley.
21 1SC Interview of Representative Shelley Berkley.
122 1SC Interview of Representative Shelley Berkley.

123 Exhibit 28. Tn his testimony, Dr. Lehrner explained that KSSN’s proposal referred to his efforts to contact the
Nevada delegation on behalf of UMC only to enhance its proposal. Dr. Lehrner stated:

[DR. LEHRNER] We've established that T did contact people. I don’t
remember specitic conversations, so T would say the sentence is correct. 1 think
in writing an RFP, we give ourselves a little pat on the back by using the word
"instrumental" because again, I never spoke to the CMS administration to see
what actually caused them to change their mind.

[COUNSEL] So as you sit here today, you don’t know whether or not
Nevada Congressional delegation was instrumental in the CMS decision?

[DR. LEHRNER] No, we puffed it up,

[COUNSEL] And T think you've implied this with that answer, about why
didn’t you include it for both?

[DR. LEHRNER] I think any time you’re responding to a request for a proposal
you want to put yourself in the best light, so we took credit for a good outcome,

ISC Interview of Dr. Lawrence Lehrner,
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First, House Rule XXIII, clause 1 states that “[a] Member, Delegate, resident
Commissioner, officer or employee of the House shall behave at all times in a manner that shall
reflect creditably on the House,” and clause 2 states that “[a] Member, Delegate, Resident
commissioner, officer, or employee of the House shall adhere to the spirit and the letter of the
Rules of the House....” (emphasis added).

Second, House Rule XXIII, clause 3 states that “a Member, Delegate, Resident
Commissioner, officer or employee of the House may not receive compensation and may not
permit compensation to accrue to the beneficial interest of such individual from any source, the
receipt of which would occur by virtue of influence improperly exerted from the position of such
individual in Congress.”

Third, Section 5 of the Code of Ethics for Government Service states that “Any person in
Government service should . . . never accept for himself or his family, favors or benefits under
circumstances which might be construed by reasonable persons as influencing the performance
of his governmental duties.,” Section 5 of the Code of Ethics for Government Service also
prohibits a government official from “discriminat|{ing] unfairly by the dispensing of special
favors or privileges to anyone, whether for remuneration or not[.]”

V. ANALYSIS

The information obtained by the ISC through witness testimony, as well as documentary
evidence, indicates that Representative Berkley violated House Rules, regulations, laws or other
standards of conduct when she permitted her office to take official action specifically on behalf
of her husband’s practice. However, the ISC did not find that Representative Berkley violated
any such rules or laws when she intervened on behalf of UMC in an effort to prevent CMS from
terminating Medicare approval of UMC’s kidney transplant program, or when she permitted her
husband to contact her office on behalf of other business entities, fellow members of a
professional association, or other third parties seeking official action.

A, House Rule XX11I, clauses 1 and 2

The ISC begins from two basic principles. First, Members must at all times act in a
manner that reflects creditably upon the House. This standard was created to provide the
Committee “the ability to deal with any given act or accumulation of acts which, in the judgment
of the [Clommittee, are severe enough to reflect discredit on the Congress.”™ Clause 1
“encompassfes] violations of law and abuses of one’s official position”® It is a
“purposefully. . .subjective” standard. '

Second, the ISC notes the proposition that the Code of Conduct and other standards of
conduct governing the ethical behavior of the House community are not criminal statutes to be
construed strictly, but rather — under clause 2 of House Rule XXIH — must be read to prohibit

124114 Cong. Rec. 8778 (Statement of Representative Price).
'3 House Ethics Manual (2008) (Ethics Manual) at 16.
126 114 Cong, Rec. 8778 (Statement of Representative Price).
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violations not only of the letter of the rules, but of the spirit of the rules. Ethical rules governing
the conduct of Members were created to assure the public of “the importance of the precedents of
decorum and consideration that have evolved in the House over the years.”” The standard
“providefs] the House with the means to deal with infractions that rise to trouble it without
burdening it with defining specific charges that would be difficult to state with precision.””* The
practical effect of Clause 2 is to allow the Committee to construe ethical rules broadly, and
prohibit Members, officers and employees of the House from doing indirectly what they would
be barred from doing directly. The Ethics Manual states that “a narrow technical reading of a
House Rule should not overcome its ‘spirit’ and the intent of the House in adopting that and
other rules of conduct.”'*

The ISC has incorporated both of these basic principles throughout its analysis of the
more specific rules and guidelines to follow. We viewed all relevant facts from the perspective
of whether they would bring discredit to the House. We also construed the laws, rules, and
standards of conduct broadly, examining whether there were violations of either the spirit or the
letter of the rule. '

B. Conflicts of Interest

Based on the ISC’s investigation, the ISC found that Representative Berkley violated the
letter or spirit of House Rule XXIII, clause 3 and Section 5 of the Code of Ethics for
Government Service, when she intervened on behalf of KSSN to assist it in obtaining payments
for claims from the federal government. The ISC concluded that Representative Berkley should
havec avoided acting on mattcrs that pertained to monetary collections by her husband’s business
and also should have refrained from allowing her staff to have a unique and significant level of
interaction with him on such matters. However, the ISC did not find sufficient evidence that
Representative Berkley’s conduct with respect to the UMC kidney transplant program violated
these same rules. Recent media reports have given the American people the false impression that
the House of Representatives does not have ethical standards governing conflicts of interest for
Members.'”® This is not true. There are conflicts of interest standards in the Ilouse of
Representatives, and although they are slightly more complicated than comparable standards in
other professions such as the executive branch"' or state bars,” in the end, they articulate a
common-sense standard that is widely understood in this community. Representative Berkley
herself provided an example of her understanding of the standard in her testimony:

127 House Comm. on Standards of Official Conduect, Report under the Authority of H. Res. 418, H. Rep. 1176, 90
Cong. 2d Sess. 17 (1968).

128 114 Cong. Rec. 8778 (Apr. 3, 1968) (statement of Representative Price).

' Ethics Manual at 17 (citing House Select Comm, on Ethics, Advisory Opinion No. 4, H. Rep. 95-1837, o35™ Cong.
2d Sess. app. 61 (1979)).

130 gpe, e.g., 0f) Minutes: Insiders (CBS television broadcast Nov. 13, 2011) (“Corporate executives, members of the
executive branch and all federal judges are subject to strict conflict of interest rules. But not the people who write
the laws.”).

Bl of 18 U.S.C. § 208; 5 C.F.R. §§ 2640.101-304.
12 ¢f American Bar Association, Model Rules of Prof’l Conduct R. 1.7-1.11 (2012).
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[REPRESENTATIVE BERKLEY] T understood that -- and
again, I'm being very vague because this is -- it has been a while,
That if it had -- that you could not do anything that would have a
direct -- look, if [Dr. Lehrner] had a dialysis unit at the end of the
street, and 1 got an carmark to pave the road to the end of the
street, I would say that is a pretty substantial violation, and would

be held accountable for that, and wouldn’t even consider doing
that.'

A number of rules govern official action on matters of personal financial interest; while
there are rules governing the specific legislative duties of Members on voting™* and earmarks,'*
two general rules govern all official activity and are relevant to this case. We address them in
turn guided by the Committee’s interpretation of these rules provided in the Ethics Manual as
they pertain to a Member’s actions on behalf of a spouses’s business interest:

[House Rule XXIII, clause 3 and Section 5 of the Code of Ethics
for Government Service are] triggered by a spouse’s employment
[when] a Member or staff person exerts influence or perforims
official acts in order to obtain compensation for, or as a result of
compensation paid to, his or her spouse.'*

1. House Rule XXTII, clause 3

House Rule XXIII, clause 3 states that “a Member, Delegate, Resident Commissioner,
officer or employee of the House may not receive compensation and may not permit
compensation to accrue to the beneficial interest of such individual from any source, the receipt
of which would occur by virtue of influence improperly exerted from the position of such
individual in Congress.” A respondent violates the letter of clause 3 where she (1) receives or
accrues compensation;, and (2) that compensation resulted from the “improper” exercise of
respondent’s influence.

With respect to the first element, historically, the Comnittee has defined “compensation”
to include the service of a Member’s own “narrow, financial interests as distinct from those of
their constituents.” In prior cases, the Committee has found that a narrow financial interest
exists where a Member acts to remove restrictions on federal land that an entity in which the

133 1SC Interview of Representative Shelley Berkley at 82,

1 House Rule III (Members “shall vote an each question put, unless having ¢ direct personal or pecuniary interest
in the event of such question™) (emphasis added).

135 House Rule XXII1, clause 17(a).
136 Ethics Manual at 245.
37 Ethics Manual at 314,
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Member has an interest secks to develop that same land,"™® and where a Member’s staff acts to
protect a bank from failure in which his Member has an ownership stake.'

With respect to the second element, the Committee has determined that it is improper to
“provid[e] official assistance to entities in which the Member has a significant financial
interest.”"® The Committee’s guidance on this point has advised members to engage in “added
circumspection” any time they are deciding whether to take official action “on a matter that may
affect his or her personal financial interests.”'*! Plainly, official action under this definition may
be improper even where it is not independently wrongful (i.e., the standard does not require
evidence that the respondent’s exercise of influence would violate some other law or standard of
conduct), or it is not taken with a corrupt intent; the impropriety of official action in this context
would be based solely on whether the action would inure to their narrow personal financial
benefit.

The nature of Members as proxies for their constituents in the federal government makes
it impossible to require recusal on every issue in which a Member has a financial interest. The
House community and the Committee, therefore, view conflicts of interest differently based on
the nature of the personal financial interest relative to the scope of the action. If a Member seeks
to act on a matter where he might benefit as a member of a large class, the Committee has taken
the position that such action does not require recusal. The quintessential example is “Members
who happen o be farmers may nonetheless represent their constituents in communicating views
on farm policy to the Department of Agriculture.”' By contrast, where a Member’s actions
would serve her own narrow financial interests the Member should refrain from acting.'”® As
noted by the Bipartisan Task Force on Ethics, “[t]he problem is identifying those instances in
which an official allows his personal economic interests to impair his independence of judgment
in the conduct of his public duties.”"*

In previous matters, in an effort to shed light on the question raised by the Bipartisan
Task Force, the Committee has provided specific guidance on 2 Member taking official action on
matters that relate to the Member’s financial interest. In The Matter of Robert L.F. Sikes, the
Committee found that Representative Sikes should not have sponsored legislation to remove
certain restrictions on government-owned land in Florida when he was part of a group seeking to
develop that same land after the restrictions were lifted,'*

1% House Comm. on Standards of Official Conduct, In the Matter of a Complaint Against Representative Robert
L.F. Sikes, H. Rep. 94-1364, 94" Cong., 2d Sess. 15 (1976) (hereinafier Sikes).

139 Comm. on Ethics, In the Matter of Representative Maxine Waters, H.Rep. 112-690, 112 Cong. 2d Sess. 11
(2012) (hereinafter Waters).

" Waters at 15.

¥ Ethics Manual at 237.

2 See Ethics Manual at 314,
143 7

"% House Bipartisan Task Force on Ethics, Report on H.R. 3360, 101% Cong. 1% Sess. 22 (Comm. Print, Comm. On
Rules 1989), reprinted in 135 Cong. Rec. 119253, 119259 (daily ed. Nov. 21, 1989).

5 Sikes at 4.
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The Committee, in The Matter of Representative Maxine Walters, reiterated the
commonly understood guidance that Members “cannot take official actions that would assist a
single entity in which the Member has a significant interest, particularly when that interest would
clearly be affected by the assistance sought.”* In that case, while the Committee believed that
the Member had properly recused herself from issues related directly to a single bank in which
she had a financial interest, and had provided clear instruction to her staff to refrain from
working on those issues, her Chief of Staff nevertheless persisted in official activity on that
bank’s behalf. Based on his actions, the Committee issued the Chief of Staff a letter of reproval.

In The Matter of Representative Sam Graves, the Committee dismissed a referral from
the OCE alleging that Representative Graves had violated the rules regarding conflicts of interest
by inviting a friend to testify before the Committee on Small Business, on behalf of the Missouri
Soybean Association. Representative Graves’ friend had an investment in two renewable fuel
cooperatives in which Representative Graves’ wife had also invested. Representative Graves did
not appear on behalf of either of those cooperatives, and the Small Business Committee had not
convened with the intent to take any action with respect to either of those cooperatives. The
Committee noted that Representative Graves’ wife held a “minimal” interest in those
cooperatives and that, because Representative Graves’ friend had testified regarding renewable
fuels generally, “Representative Graves’ putative interest was not an interest unique to him but
was instead an interest that he held as part of a large class of investors [in rencwable fuel
companies represented by the Missouri Soybean Association].”

In Waters, the Committee, in addressing misinterpretations of the Graves report
discussed the clear guidance the Committee has issued on several occasions that “Members and
their staff were prohibited from providing official assistance to entities in which the Member has
a significant financial interest.”'"” The Waters report went on to say, “Graves should not be read
to permit Members free rein to act on behalf of a single entity in which they have a publicly
disclosed financial inferest, merely because there are numerous shareholders.”!*

When applying the above body of precedent and guidance to the facts of this case, the
ISC found some instances of action by Representative Berkley and her office troublingly
intertwined with her financial interest, and other instances that were more benign. The ISC
found greater concern, in general, when Representative Berkley assisted KSSN in obtaining
payment from federal health insurers such as the VA and Medicare. By contrast, when
Representative Berkley assisted UMC in retaining certification for its kidney transplant program,
the ISC found insufficient evidence that Representative Berkley acted in a manner that would
benefit her own financial interest.

First, in March 2008, Dr. Lehmer contacted Representative Berkley’s staff to inquire
regarding approximately $110,000 in claims KSSN had made to VA that were in arrears for over
a year. Representative Berkley apparently also addressed this matter with her staff directly.
Representative Berkley’s staff contacted the VA’s Office of Legislative Affairs and the regional

Y6 waters at 11.
"7 Waters at 15.

"8 Waters at 14.
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administrator of the VA in Las Vegas on numerous occasions to attempt to resolve the issue.
Representative Berkley herself referenced the issue during a HCVA hearing, and while this
certainly constituted a disclosure of her interest, it also had the practical effect of pressuring the
VA to respond. Representative Berkley’s staff continued periodic contact with the VA regarding
KSSN’s claims until they had been resolved — with the final result including payment of
significant amounts outstanding.

Second, in August 2008, Dr. Lehrner contacted Representative Berkley’s staff regarding
issues his practice was experiencing during a transition between Medicare/Medicaid
administrators in Nevada, Dr, Lehrner referenced a delay in payments, and Representative
Berkley’s staff promised to “make some calls around to see what’s up.”'” The day after staff
had made those telephone calls, Dr. Lehrner informed Representative Berkley’s staff that the
administrator’s vice president had called and promised to fix the issues KSSN was having,

Third, in November 2008, Dr. Lehrer contacted Representative Berkley and her staff
regarding renewed problems with the Medicare/Medicaid administrator in Nevada, and
specifically referenced issues with processing up to $443,000 in claims.

Fourth, in December 2010, Dr. Lehrner contacted Representative Berkley and her staff
regarding the approval of doctors in his practice for Medicare billing, which was costing his
practice approximately $100,000 in unpaid services at the time. Staff received repeated inquiries
over a series of days from Dr, Lehrner about this issue.

Taken together, these contacts demonstrate that Representative Berkley (1) obtained
compensation (in the form of increased and more timely revenue to her husband’s business); and
(2) the compensation resulted at least in part from official action taken on behalf of her narrowly
tailored financial interests. Accordingly, these contacts violated House Rule XXIII, clause 3, as
summarized in this Section of the Report.

Representative Berkley argued the actions she took on behalf of KSSN were not
prohibited because (1) she publicly disclosed her husband’s interest in KSSN; (2) the issues she
addressed for KSSN were issues it faced as a part of a large class of similarly situated medical
providers, who would have received the same intercession from her office if requested; (3) her
action on behalf of KSSN was simply to inquire as to the nature of the problem and urge a quick
resolution, as opposed fo arguing that KSSN should indeed be paid for the entire amount it was
allegedly owed; and (4} KSSN contacted her office about payments already due and owing based
on work it had already performed, as opposed to some new benefit it was seeking prospectively.
The ISC did not find Representative Berlkley’s arguments persuasive.

First, in this case, Representative Berkley did disclose her husband’s financial interest in
KSSN. However, such disclosure would not automatically alleviate a conflict of interest. As
noted below, Representative Berkley’s actions accrued to her benefit based on the financial
interest of a single entity, not a large class. This is distinguishable from Graves, for example,
where the action contemplated affected an entire industry, Certainly, the ISC discovered

149 Bxhibit 9.
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instances of Representative Berkley’s office taking positions on healthcare issues generally, and
even nephrology issues in particular, and found that those actions were perfectly appropriate as
compared to the ones with a direct and singular nexus to her husband’s practice. Thus, the ISC
finds that Representative Berkley was simply prohibited from taking action on behalf of KSSN
because of her husband’s financial interest in KSSN.

Precedent on conflicts of interest do contemplate that disclosure, especially in instances
where a Member’s interests are in line with the Member’s constituents, is the “preferred method
of regulating possible conflicts of interest.”'® However, such disclosure must be full and
complete and, even if complete, does not always alleviate a conflict or permit a Member to act.
As noted in Waters, “it has never been suggested that disclosure is the only method for
addressing conflicts, and that the House has no rules prohibiting acting in conflict.” Whether a
Member’s personal financial interest affects her constituents or not, the principles regarding
recusal are the same, and they were not followed in this case.

Second, Representative Berkley (as well as members of her staff and Dr. Lehrner) argued
that many of these intercessions were based on systemic problems at the agencies and were not
specific to KSSN. Representative Berkley provided documentation showing that her office had
dealt with payment delays for other doctors, and testified that these sorts of issues were a
constant refrain when providers in the community would approach her from time to time, Some
of the staff inquiries did focus on the potential that there might be a problem for other
providers." Nevertheless, Dr. Lehrner made quite clear in the above-mentioned entreaties to
Representative Berkley’s staff that he was having an issue receiving payment, whether or not
there was a systemic issue. He referenced specific dollar amounts outstanding, Ofien, Dr,
Lehrner relied on his accounting staff (not his attorney or the trade association at which he used
to serve as President} to preparc facts for transmission to Representative Berkley’s staff.
Additionally, Representative Berkley’s staff often monitored the situation until Dr. Lehrner
received at least partial payment from the agencies, suggesting that their goal was more narrowly
focused than a systemic fix.

Moreover, Representative Berkley is incorrect that assistance to KSSN in particular was
permissible under the rules if it was assistance that the office would have and on occasion even
did provide to other constituents on the same or similar issues. The “large class™ exception to the
conflict of interest rules permits Members to take actions that affect a large class of individuals
or entities all at once, not to act on behalf of their narrow financial interest alone just because
that interest is facing a systemic problem.' If this were not the case, the Member could see
financial trouble for their entities on the horizon based on systemic issues that were sensitive to
their intervention, and act on their own interest before addressing the systemic concern (or,
perhaps, leaving it unaddressed once their interests were addressed). This is the very root of the
concern the Committee has previously expressed about a Member’s personal financial interest

B0 Bihics Manual at 251.
B! Waters at 14.

152 See Exhibit 2 (“how can we make sure that this clinic and other clinics are paid in a timely manner for services
provided to veterans?”’); Exhibit 3(*1 have heard from some dialysis clinics...”),

193 Cf Graves at 14.
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influencing the performance of their duties. And even if other constituents would be treated
similarly, the Member’s choice is between handling the matter on a macrocosmic level (such that
all class members receive the same benefit as a result of the same action), or to address each
constituent individually but recuse themselves from their own matter and direct that their spouse
contact the offices of their Senators or, if appropriate, the offices of another Member.

For example, if Representative Berkley’s standard were correct, then Members whose
spouses owned companies that contracted with the Department of Defense could intercede with
the Pentagon on behalf of those contracts, and use a general complaint regarding contract
selection processes as cover for improper influence. In essence most, if not all such contacts
could be labeled as “addressing systemic concerns™ thus gutting the core principal of conflicts,
that a Member may not use their official position to benefit their personal interest. On the other
hand, all of Representative Berkley’s and her staff’s comments and communications regarding
the systemic problems would be entirely appropriate on their own. It is only the portions that
exert influence to address the processing, approval or payment of claims specifically to KSSN
that are in violation of conflict rules.

Third, Representative Berkley argued that she was simply inquiring as to the status of the
payments in arrears. [t certainly appears from the evidence that Representative Berkley and her
staff never made a demand that the VA or Medicare or any other regulator pay every cent of
every bill that KSSN claimed was due and owing. The ISC did not find evidence of any such
specific request for payment from Representative Berkley’s office and certainly such a request
would have been profoundly more troubling than the conduct at issue here. Nevertheless, the
evidence also shows that the staff did inquire about specific dollar amounts and asked about why
the payments had not been made. Representative Berkley herself testified that the office’s
interest went beyond simply determining the status of the matter to urging the VA to “get the
process moving, move this along, make your decisions, but contact him and figure out what
you’re going to do.”*™* This sort of activity goes beyond the sort of “status check” that has been
found by the Committee in other matters to be an appropriate deployment of official influence.'
Furthermore, the general advice on status checks is not made as an exception to the prohibition
on using one’s official position for one’s own benefit,

Fourth, Representative Berkley, in her submission and testimony, argued that the
payments to KSSN were not “compensation” since they represented payment for services already
rendered. This is an inappropriately narrow reading of the term “compensation.” The ISC sees
no relevant basis upon which to distinguish the benefit an entity receives when the government
pays it money to which it is entitled under the law, and the benefit an entity might receive based
on some future government action. To take Representative Berkley’s own example, KSSN can
increase its revenue by collecting payment on late bills from the government, and it can increase
its revenue by obtaining new patients based on the existence of new road construction, and there

13 1SC Interview of Representative Shelley Berkley; Representative Berkley also testified that it was her
understanding that KSSN was unable (o reach anyone at the VA who could answer their questions, see ISC
Interview of Representative Berkley, but according to the initial email sent by KSSN’s business manager and
forwarded by Dr. Lehrner, KSSN officials had spoken with VA officials to get the relevant information in the first
place. See Exhibit 1.

133 See Staff Report In the Matter of Representative William H, Boner, 100™ Cong., 1™ Sess. 28 (1987).
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is no rational manner in which to distinguish the two revenue increases. Moreover, even if this
distinction did hold weight, it is irrelevant to evaluating the actions of Representative Berkley
and her staff at the time they were taken. When KSSN approached Representative Berkley’s
staff about its claims issues with the VA, for example, it was making an as-yet unproven
assertion that it was entitled to the money, but that assertion required a determination on the
merits from the VA before the money could actually be paid. In the end, KSSN received
payment of a significant portion of the $110,000 in VA unpaid claims in question after
Representative Berkley’s staff contacted the VA. In fact, the narrow financial benefit at stake in
this case (cash payments) is far less speculative or contingent than the benefits in Sikes.
Representative Berkley’s spouse’s business had money in the coffers it did not have prior to the
intervention. It does not matter that she believed the money was due and owing. To be clear,
relevant rules, Committee guidance and precedent provide that a Member must refrain from
acting in a manner that would benefit the Member’s narrow financial interest regardless as to the
merit of that interest.

In contrast to the issues of KSSN’s payment from federal agencies, the ISC did not find
sufficient evidence to conclude that Representative Berkley’s actions with respect to the UMC
kidney transplant center violated any House Rule, law, regulation, or other standard of conduct.
In late October, 2008, Representative Berkley received a telephone call from Kathy Silver, CEO
of UMC, a county hospital in her district. This sort of call is unremarkable in Member offices,
and would have been unremarkable in this case as well, were it not for a contract between UMC
and KSSN to provide services, some of which were related to the program in question. The ISC
credits Representative Berkley’s testimony that she was not engaged in the day-to-day operations
of KSSN, and had, at best, a limited understanding of the contract that KSSN had with UMC,

Once Ms. Silver made this telephone call to Representative Berkley, the Nevada
delegation engaged on the tssue for approximately eight days, writing a letter to CMS Acting
Administrator Kerry Weems and making telephone calls (including one call between Mr. Weems
and Representative Berkley). The ISC credits Representative Berkley’s testimony that she acted
purely out of a desire to save a program that, in her view, was essential for the health of her
constituents.

More significantly, from a conflicts perspective, however, it is unclear precisely what the
consequences of the kidney transplant center’s continued operations were on KSSN’s existing
contract. On the one hand, Dr. Lehrner and the rest of KSSN obviously thought the
congressional intervention was relevant to whether their contract was renewed, because it was
included in their bid proposal in 2010. Moreover, while the contract was a fixed-fee contract, it
did include services provided to the kidney transplant center, which would presumably have been
priced out of the contract in 2010 had UMC ceased performing transplants. Ms. Silver testified
that the contract actually increased in price based on the need for a fellowship trained transplant
nephrologist.'”® On the other hand, the true mature of the financial benefit is somewhat
speculative given the fact that the contract renewal took place two years after the congressional
intervention and was placed for competitive bidding.

136 [SC Interview of Kathy Silver.
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While the ISC has concerns about the appearance created by the renewal of KSSN’s
confract with UMC, and the fact that KSSN’s bid proposal mentioned the intercession of the
congressional delegation as a reason why its contract should be renewed, the ISC was simply
unable to establish that Representative Berkley, when she participated in a delegation-wide effort
to save a program which had a connection to her husband she did not fully understand, violated
the conflict of interest rules. None of the above factors was in itself dispositive to the ISC’s
conclusion, and the ISC limits its findings to the facts of this case.

2. Section 5 of the Code of Ethics for Government Service

The second general rule governing conflicts of interest in the House, Section 5 of the
Code of Ethics for Government Service, states that Members shall “Never discriminate unfairly
by the dispensing of special favors or privileges to anyone, whether for remuneration or not; and
never accept for himself or his family, favors or benefits under circumstances which might be
construed by reasonable persons as influencing the performance of his governmental duties,””'’
Wahile the ISC finds that Representative Berkley did not violate the first clause of Section 5,
because she did not dispense “special favors” in this matter, the ISC finds that she did violate the
second clause of section 3, because she did accept “benefits under circumstances which might be
construed by reasonable persons as influencing the performance of [her] governmental duties.”

Representative Berkley did not dispense “special favors” in this matter. It is clear that
her husband enjoyed an unusually close relationship with her office, calling from time to time to
inquire about a variety of issues. Dr. Lehrner acknowledged that his amount of contact with the
office was unique:

[COUNSEL] [Dlo you think you had greater access to
Representative Berkley’s office because of your marriage?

[DR. LEHRNER] No. She provides excellent constituent
service to anybody who contacts her.

[COUNSEL] I'm going to show you a bunch of exhibits
that we don’t really need to go through, They’re marked 235, 26, 27
and 28. . ...

These are emails between  T’ll just represent to you, and you’re
free to review them as you wish, I’ll represent to you that those are
four emails between you and Mr. Urey about a variety of topics,
anything from gambling to town halls to campaign advice. As you
sit here today can you think of another constituent in
Representative Berkley’s district that has that sort of relationship
with Mr. Urey?

57 Code of Ethics for Government Service § 5 (1958).

45



[DR. LEHRNER]  No.'

Nevertheless, the ISC believes this sort of interaction is far from unusual on its own. Certainly,
Members are on notice that they should not engage in favoritism when performing casework.'
In this case the ISC finds, based on the totality of the evidence, that Representative Berkley and
her staff saw their intercessions as a natural form of constituent service to an important and
beneficial constituent within their district. It does not matter that she treated her husband as any
other constituent, Relevant rules, Committec guidance and precedent require that Members
refrain from acting in a manner which would benefit the Member’s narrow financial interest,
regardless as to whether the action is ordinary or extraordinary relative to the office’s day-to-day
activities.

Accordingly, just because Dr. Lehrner was treated similarly to other providers, it is not
necessarily the case that Representative Berkley should have treated him similarly, given clause
2 of Section 5. A respondent violates clause 2 of Section 5 where (1) she accepts a benefit; and
(2) reasonable people could construe the receipt of that benefit as influencing the performance of
her duties.

Construing the term “benefit” in light of House Rule XXIII clause 2, the Committee has
historically found “benefit” in the same cases involving “compensation.” Representative Sikes,
for example, was found to have benefited from his ownership in a company seeking to develop
federal land.'® Representative Waters had a financial benefit at stake when her Chief of Staff
interceded on behalf of a bank in which she owned stock.'® As noted above when discussing
House Rule XXIII, clause 3, “compensation” is a broad term encompassing anything related to a
narrow, personal financial interest. “Benefit” should be construed similarly.

With respect to the second element, the Committee has consistently prohibited acting on
matters in which a Member has a financial interest precisely because the public would construe
such action as self-dealing, whether the Member engaged in the action for that reason or not.
This is a standard to which the American people hold fiduciaries in a variety of other
professional capacities, including but not limited to the executive branch,' directors and officers
of corporations,’® attorneys,'™ and doctors.'® 1t is not a difficult standard to recognize. For

158 [SC Interview of Dr. Lehrner.

¥9 Ethics Manual at 300 (“a Member’s obligations are to all constituents equally, and considerations such as
political support, party affiliation, or one’s status as a campaign contributor should not affect either the decision of a
Member to provide assistance or the quality of help that is given to a constitvent.”).

160 Sikes at 11.
1! waters at 14-15.

162 18 1J.5.C. § 208 (making it a crime for an executive branch employee to participate in matters in which he has a
financial interest).

'8 Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 361 (1993) (“Corporate officers and directors are not permitted to
use their position of trust and confidence to further their private interests.... The Rule that requires an undivided
and unselfish loyalty to the corporation demands that there be no contlict between duty and self-interest.”).

164 Soe Model Rules of Prof’t Conduct R, 1 (defining the lawyer-client relationship; contains restrictions on
allocation of authority to lawyer, conflicts of interest, and safekeeping of client property).
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example, in Waters, once the Member realized that her staff had contacted the Treasury
Department in a manner that could be seen as benefitting a single bank in which she held stock,
she immediately recused herself from further action on that bank’s behalf, and ordered her staff
to stop further work.'® Representative Berkley intuitively recognized the public’s standard in
her own example, recoiling at the notion that a Member might intervene on behalf of a road
project leading to her own business.

Unfortunately, there is no operative distinction between Representative Berkley’s
hypothetical and the actual facts in this case, when applied to the elements of clause 2 of Section
5. Representative Berkley did receive a benefit — her husband received funds for his business
based on claims filed with and subject to the approval of government insurers. And while the
ISC credits Representative Berkley’s testimony that she was not motivated by a desire to see that
benefit obtained, the ISC nevertheless finds that a reasonable person could construe that benefit
as having influenced the performance of her duties, If Representative Berkley had simply and
solely engaged in policymaking aimed at more efficient claims processing by the VA, even
though it would have benefited her husband along with a number of other doctors, she would not
have violated this rule. If she had assisted any other medical practice in her district with the
issue, that also would have been proper. But she was barred from doing so for her husband, in
part because reasonable people would construe the benefit she received as her motivation,
whether it was or not.

C. Improper Supervision of Staff

A significant amount of the conduct described above involved actions of Representative
Berkley’s staff; necessarily this raises the question, often faced in these investigations, of the
Member’s responsibility to oversee and administer her staff. Members are responsible for the
supervision of their staff. As stated in a recent report, “[lJongstanding precedent of the
Committee holds that each Member is responsible for assuring that the Member’s employees do
not violate this rule, and Members may be held responsible for any violations occurring in his or
her office,””®” The investigative subcommitice in that case went on to say that “staff misconduct
in a Member office can range on a spectrum between subordinates following orders despite their

1% Declaration of Geneva (1948) (“The health of my patient will be my first consideration...T will respect the secrets
that are confided in me, even after the patient has died....”).

166 Waters at 11-12. Importantly, Representative Waters continued working on matters pertaining to minority and
community banks generally, which is entirely appropriate, because again, the House has exempted actions on behalf
of a large class from discipline in order to allow the Member to serve in her capacity as representative. See Waters
at 7.

167 Comm, on Bthics, In the Matter of Allegations Relating to Representative Laura Richardson, H. Rept. 112-642,
112% Cong. 2d Sess. 93 (2012) (hereinafter Richardson); see also Comm. on Standards of Official Conduct, In the
Matter of Representative E.G. “Bud” Shuster, H. Rep. 106-979, 106™ Cong. 2d Sess. 31 (2000) (Member held liable
Tor violations of prohibition on campaign work by official staff arising from lack of uniform leave policy); Statement
Regarding Complaints against Representative Newt Gingrich, 101" Cong. 2d Sess. 60, 165-66 (1990) (Member held
responsible for violations arising out of presence of political consultant in his office); fn the Matter of
Representative Austin J, Murphy, H, Rept. 100-485, 100" Cong. 1% Sess. 4 (1987) (“a Member must be held
responsible to the House for assuring that resources provided in support of lus official duties are applied to the
proper purposes”).
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wrongfulness, and ‘rogue’ agents acting outside the authority granted to them by the Member.”'®®
The ISC found no evidence of any such “rogue” staffers; rather, the conduct of staff in
Representative Berkley’s office often occurred at her direction or with her knowledge. Even in
the cases where Representative Berkley did not deliver direct orders or was not part of a
conversation in which Dr. Lehrner’s interests were plainly at stake, much of the problematic
conduct in her office can be traced to the lack of any discernible policy with respect to conflicts
of interest, or a procedure for interactions with Dr. Lehrner.

Witnesses repeatedly said that Representative Berkley had never addressed the question
of what sort of interaction staff might or should have with Dr. Lehrner. Most staff had not seen
her financial disclosure statements. And, other than some correspondence years earlier regarding
the sponsoring of legislation, Representative Berkley and her staff did not inquire with the
Committee about any of these interactions. What followed was predictable — a staff eager to
please their employing Member accommodated requests from her husband without ever stopping
to question whether such action would create an impermissible conflict of interest.

In previous cases, the Committee has warned Members that the failure to establish
policies that inculcate ethical behavior can result in discipline. In the Matter of Representative
E.G. “Bud” Shuster, for example, the Member’s staff had been performing campaign work
during official hours.'® While staff explained that they believed they were on leave during the
times this work was performed, there was no uniform policy for taking such leave. Accordingly,
the Committee held that Representative Shuster had violated the rules regarding improper use of
official resources,

In much the same way, Representative Berkley acted at her peril when she failed to
properly instruct her staff with respect to conflicts of interest. The ISC recognizes that the rules
on conflicts of interest are not easily applied. The dual standard of constant disclosure and
selective recusal, while necessary to enable the Member to perform her duties, is far more
confusing than a single standard would be. However, when a Member chooses not to give her
staff even the most basic direction or insight with respect to the constraints on activities related
to her financial interests, she places her office at risk for violating those constraints. Members
must use “added circumspection” to evaluate actions to avoid self-dealing — and, because
personal office staff act at the behest of the Member, such circumspection might naturally
include setting policies and providing oversight on this critical issue.

D. Potential Sanction

Very recently, the Committee issued a letter of reproval to a Chief of Staff for engaging
in conduct that constituted a conflict of interest for his employing Member.' In that letter, the
Committee noted that the Chief of Staff’s “actions blurred an already difficult and close line of
permissible conduct....” Here, similarly, Representative Berkley and her staff smudged the line
between constituent service and self-dealing, through active attempts to assist her husband’s

1 Richardson at 97.
199 Shuster at 31,

" Waters Appendix C (letter of reproval to Mikael Moore).
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business, buttressed by a lack of appropriate policies to manage this risk. If the public believes
that its elected servants are using their influence to enrich themselves (whether it be in
conjunction with public goods or in spite of them), the esteem of the House will inevitably
degrade,

E. Lobbying Disclosure Act

The ISC also investigated allegations that, in addition to contacting the office regarding
his own practice, Dr. Lehrner had contacted the office based on concerns of third parties, from
DaVita and the RPA to other physicians in the Las Vegas community. The ISC considered
whether these contacts might violate House Rule XXV, clause 7, which bans “lobbying contacts™
between a Member and her spouse if the spouse is a lobbyist under the Lobbying Disclosure Act
of 1995. The ISC determined that the contacts did not violate the Rule.

The Lobbying Disclosure Act defines a lobbyist as “any individual who is employed or
refained by a client for financial or other compensation for services that include more than one
lobbying contact, other than an individual whose lobbying activities constitute less than 20
percent of the time engaged in services provided by such individual to that client over a 3-month
period.”™  Dr. Lehrner simply does not meet this standard. He receives compensation from
KSSN for his services as a full-time practicing nephrologist. He does not receive compensation
for lobbying services from any individual. To the extent he contacted Representative Berkley’s
office on behalf of third parties, he did not fit the definition of a person doing so as a lobbyist
under the relevant law. Accordingly, the ISC found no violation of House Rule XXV, clause 7,
and finds that the conduct in question did not violate any other House Rule, law, regulation, or
other standard of conduct.

VI. CONCLUSIONS AND RECOMMENDATIONS

The [SC wishes to close by noting again that it found Representative Berkley was under
the mistaken impression that her actions on behalf of her husband’s practice were appropriate
and permitted as long as she treated him in the same manner by which she would treat any other
constitutent and that the payments she sought from the federal government on his behalf were
properly due. To be clear, the ISC found no evidence suggesting that Representative Berkley’s
husband should not have received the payments. This is not a case where parties conspired to
engage in graft. Indeed, with respect to Representative Berkley’s actions related to UMC’s
kidney transplant center, the ISC found quite credible Representative Berkley’s statement that
she was simply acting to save a program at her county hospital, without consideration for — or
even detailed knowledge of — her financial interest in that program. Nevertheless, the ISC found
that Representative Berkley should have been more mindful of the potential that interaction
between her husband’s business and her office would pose a conflict of interest. Representative
Berkley should have directed her husband’s practice to contact one of his Senators’ offices, or
directed his practice, which maintained offices in each of Nevada’s congressional districts, to
contact either of the other Nevada Representatives.

"2 U.8.C. § 1602(10).
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The favored ethical maxim in the Committee’s history — and the root value for all ethical
standards of conduct — is President Cleveland’s motto, “a public office is a public trust.”'” In
essence, most ethical obligations of Members and staff reduce to the fiduciary relationship they
have with the American people. As in many other realms — law,'” business,'™ and medicine'”
are three examples — the Member, acting as an agent for her constituents must act only as a
vessel for the interests of their district. The rules, in this way, attempt to combat both corruption
and the perception of corruption, by instilling in the public faith that their elected officials are
conducting themselves based on the interests of the American people as opposed to their own.

Conflicts of inferest may pose the greatest threat to that faith, because self-dealing is such
a simple and well-understood breach of that public trust. The term “public servant” cannot
survive if the servants serve themselves. Prohibitions on self-dealing are at the heart of every
fiduciary relationship, and the Member-constituent relationship is no exception. While that
prohibition in this context is complicated by the Member’s role as representative, the ISC
believes that the Committee should affirm again, as it did recently in Waters, that Members are
prohibited from acting in a manner that affects their own narrow financial interest uniquely.

Representative Berkley violated this prohibition. She directed and permitted her staff to
take action to cnsure that her husband’s medical practice received payment from government
agencies. Whether other constituents were having the same problem is of no moment —
Representative Berkley would have been free to assist those constituents, but should have
recused herself from the specific case involving KSSN.

It appears from all of the evidence that the question of avoiding conflicts of interest rarely
crossed Representative Berkley’s mind, and the testimony of staff suggests that they did not
consider the issue prior to acting. In many ways, this is precisely the most troubling point.
Given the wide variety of issues undertaken in a congressional office, it is inevitable that staff
will be faced with work that poses a conflict of interest without staff ever being aware of it,
unless the Member takes proactive steps to ensure that such conflicts are avoided. This problem
was heightened in this case by the lack of a policy for staff interaction with Dr. Lehrner.
Employees will, if not instructed to the contrary, have a natural inclination to do everything they
can to please their employer’s spouse. This might include taking action to ensure that the spouse
recetves money, without it ever occurring to the employee that their employer would be barred

172 See Code of Ethics for Government Service 910, H. Con. Res. 175, 72 Stat., pt. 2, B12 (adopted July 11, 1958);
see also Bdmund Burke, Reflections on the Revolution in France (1790); Hetry Clay, Speech at Ashiand, Kentucky,
(March 1829) (“Government is a trust, and the officers of the government are trustees; and both the trust and the
trustees are created for the benefit of the people.”).

13 See Model Rules of Prof’l Conduct R. 1 (defining the lawyer-client relationship; contains restrictions on
allocation of authority to lawyer, conflicts of interest, and safelkeeping of client property).

'™ Cede & Co, v. Technicolor, Inc., 634 A.2d 345, 361 (1993) (“Corporate officers and directors are not permitted to
use their position of trust and confidence to further their private interests,... The Rule that requires an undivided
and unselfish loyalty to the corporation demands that there be no conflict between duty and self-interest.”),

' Declaration of Geneva (1948) (“The health of my patient will be my first consideration,..I will respect the secrets
that are confided in me, even after the patient has died....”).
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from taking that action directly. To avoid this issue, Members are protected from violations or
even allegations when they clearly explain the limits on assistance to spouses, and more so when
they set a clear policy on interacting with them.

Accordingly, the ISC recommends that the Committee issue this Report, and that this
Report serve as a reproval of Representative Berkley for the violations described herein. The
ISC was unable, however, to reach a consensus as to whether a formal letter of reproval should
be issued to Representative Berkley, The ISC notes for the record that Representative Berkley
was entirely cooperative with the investigation, and credits her testimony both in terms of
candor, and in terms of her objective lack of scienter in violating the rules.

The ISC recommends to the Committee that it expound upon guidance it has issued to the
House community about conflicts of interest. The ISC does not in any way intend to undercut a
Member’s responsibility to know the rules by which the Member is bound, and ensure that the
Member’s staff is acting in conformity to those rules. However, the ISC believes the House
community will greatly benefit from the Committee providing additional guidance that will help
it maneuver the sometimes murky waters of the rules pertaining to conflicts of interests.

The ISC believes that this case, and the recent Waters case brings to the forefront the
need for much clearer guidance to be provided to the House community on conflicts of interest
rules. The ISC believes the rules lack clarity, and this [ack of clarity highlights the need for a
complete and thorough review of the rules. The ISC recommends that the rules be committed to
a task force to review the rules and that the task force issue clear, thorough, and comprehensive

rules pertaining to conflicts of interest that the House community can readily understand and
abide by.
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From: Urey, Richatd
Sents Tuesday, Aprit 1, 2008 5:28 P

To: Flarman, Cartle <. house.govs

Subject: RE! VA minutes 033108, doc

Roger...,

PO At HE R IR SL HTE BB R T T I T A e e e T e R R R B B B TR IO

Fremi Flarman, Carrle

Senb Tuesday, Aprll 0%, 2008 4158 PM
Tot Ursy, Richard; Coffron, Matthew
Subrject: RE: VA minutes 033108.doc

1 also contacted the VA at the Congresswoman’s raquest.on why this Is the system, sto

Cerrie Fiarman
Loglslative Assistant
Offlce of Conpresswoman Sheliey Berkley
(2062) 225ﬂnhone)

02225 =)

PR AR R P S LT DR T T PPy

Frouts Urey, Richard

Sant: Tuesday, Aprll 01, 2008 4:57 PM
Tor Flaraan, Carrle; Coffron, Matthew
Subjact; PV VA minutes 032108,doc

Just fyl... | slready resonded to dr .

Fram: Lawrenca Lehrner [maltoBoksosn. com]
Setstt Tuesday, April 01, 2008 3153 PM

Tar Bette Schowk

Coy Urey, Richard

subjech RE VA minutes §33108.dog

Thanks,

Could & more complex eystem ba davised If they trled?
Larry

w—=Dplginal Messaga—r~

Fromt Belle Schimur

Sent: Tuesday, Aprl 07, 2008 558 AM
For Lawrence Lehener; Lot Leiane
Ce: el house.gov!

Subjactt VA minutes 033108, doc

March 31, 2008

Minutes from meeting with Erasimo from VA

On Thursday 3/27/08 Erasimno picked up 558 olaims for $115,622.00

He had processed all the claims by today.

COE., BERKLEY, 000159




He took 14 claims with him because they should be pd. It has been over 90 days since the pt
was ded from the hospital, the hospital bill stifl hasn’t been rovd, but our claims are anthorized
to pay, so he will submit them for payment.

There are 17 claims that are authorized 1o pay, but the hospital bill hasn’t been received yet &
it hasn’t been 90 days since the pt was de’d from the hospital, So we will hold those & call the
VA to ask them to follow up on the hospital bill.

There are 9 claims that are ok’d to be paid & he will submit those for payment today.

There are 5 claims he states have already been pd, 4 are from 07 & 1 from Jan 08, After
research, we have found that no payment has been received for these claims, I will have him
research payment info in his end.

96 claims were put in for payment & a chock should be received within 30 days, The sllowable
amount to be pd is $20,004,29 :

A majority of the claims were denied for no auth,

No auth was explained to me to mean that the services we provided were not payable by the
VA because the VA hadn’t sent the patient to the facility & since the services provided weren’t
considered to be an emergency basis the patient could have been seen at & VA fheility.

He asked that T copy the claims that were denied for no auth and he will again pick up the -
original HCEAs. He stated thet thers 15 a possibility that they may pay the claims somstime in
the future becauss they may be considered for payment after madical review,

He informed me that I can bill any other msurance the patient may have, We will havs to
review each case to see what other ins the patient may have.

He stated that the VA 15 a peyer of last resort, meaning that if the patient has any other
imsurance the claim should be billed to that other payer,

The only incident where VA is definitely going to pay is if the VA sent the patient to the
facility (as is the case with our office visits & dialysis patients) or if the patient is sent directly
from the VA to another facility (hospital),

He stated that if a patieat presents themselves as a veteran & does not indicate any other
insurance than we can bill the VA, but we should stmultansousty bill the patient becauss the
bill is the patient’s responsibility. ITo stated that the pafient is always aware that the bill is their
responsibility.

The patient should provide us with other insurance information. If the patient doesn’t have any
other msurance then the patient should make payments & payment arrangements otherwise the
patient’s acoowntt can go to collections. It is no guaraniee that the VA will pay,

He suggested we bill the patient with the statement: We are billing you for these services
because the VA hasn’t come to a decision 4s to whether or not they will pay for thess claims,
We suggest you contact the YA to discuss your claim. You also need to contact us regarding
making payment for these services.
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He stated the squeeky wheel gets the grease, mesning if we bill the patient & the patient goes to tl
stating why a claim should be paid, then they may process that patient”s file & approve the claim
Onee again no guarantes,

If a claim is MiIBill (Millepium Bill), then the VA will not pay for the claim,

Some of our claims are authorized to be paid, however they are waiting for the hospital bill,

The reason why our hospital claim has not been paid is becanse they have not received the hospit
Two reasons why a hospital bill may not have been received, is one, the bill simply hasn’t been re
yet, or two, the hospital billed a different insurance and never billed the VA,

If the hospital bill is not received within 30 days from the date of discharge then their hospital sex
automatically be denied,

If our services were received within 90 days from the date of discharge, and the services were auf
then he suggested we call the VA within 60 days to ask the VA. if the hospital bill has been recsiw
will hopefully prorept the olerk to call the hospital and inguire as {o where the hospital bill s, [t is
gnarantes they will follow up on the hospital bitl though.

Qur claims have the possibility to be paid if they ave authorized & no hospital bill has been recelv
they have to “back the claims into the system™.

Even if services are authorized, the claim still goes 40 the nursing staff for medical review (of whi
one person). So the medical review for claims is extremely backed up.

Claims for Centennial Hospital are on hold because Valley Health Systems has not provided the %
the necessary Medicare ID info, No ides when that will be rectified. As of now those claims are
processed.

When a face sheef only indicates VA. insurance, we may call the VA with 72 hours of the patient’
admission to give them a head’s up that the patient is in the hospital, However, the VA won’t con
with us whether the services are authorized, They may contact the hospital.

He is to provide me with. g list of clerks I can contact at the VA to notify when a patient is in
the hospital.

He will fax or email me a list of individuals I can contact at the hospital and ask them, if the VA h
suthorized the services or if the VA has denied the services or if the hospital is going to bill a diff
insurance,

I inguired as to why we can never get any mndividual to take responsibility for a claim. He told
me I was dealing with government employees, I was left to derive my own meaning. He told

me the systen is the way it is because that is the wey Congress has writien the law. If the

system needs to be changed then Congress naeds (o rewrite the law,

Qur procedure will now be:

Contact the individual at the hogpital o see if they have a VA auth or other insurance
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taformation.

If the hospital contact onfy has VA & no auth, we will contact the VA to notify them so
hopefully case management will now follow up on the patient.

If any other ingurance information is provided we will bill that insurance

If only VA insurancs is provided we will bill the VA, but the patient will be responsible for
payment.

We will bill the patient stating why we do not expect payment from the VA

If we know services are authorized and the patient has been discharged from a hospital for 60
days we will call the VA to inquire whether the hospital bill has been rsceived or not,

Nons of the efforts on our part will in any way guarantes payment from the VA, The bill will

always be the petient’s responsibility & we will strongly encourage the patient to contact the
VA,
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From: Flarman, Carle

Sentt Tuesday, Aprll 1, 2008 3;33 PM

Toi Holley, James Vi oV
Subjscts VA guestion

Hey Jaimas,

| am not sure who | should contact over at VA now that Ray Is gone, so | figured Pwould send thls your way angd maybe you can haip
ma get spme answers,

Sihea Algust 2007, 568 clalme were submitlad by the Kidney Speclallste of Southern Nevads to the VA, As of 3/31/08, nane of them
have baen pald, These 658 claims total over §116,000. Of those 558, about 80% hava beeninftially denled for varous reasone. Of
the other approx. $40,000warth In ofalms, $20,000 In slalme wers approved and to be pald [mmediately, Asttrding o tha VA,
another 520,000 in clafms are walting for approval from the hospited In order {0 be pald by the VA, The other epprox, $80,000 mey or
may hot be pald In the future. The doctors have to go back and sea If the patistits have a primary Insuransce,

The cllnlo |s befng iotd to bl the patient and the VA,

Why are the pavinents belng held?

la this the cortect way fo bill? Should we really be hilling the patient and the VAT How can we rasalve this? How can we make stire
this dosat't happen agaln in the future? How can we meke surs that this ollnie and ether clinles are pald I & timaly manner for
sapvices provided to veterans?

Thanks for your help es alvays!

Carrle

Carrie Fiarman
Legislative Aswistant
Offics of Congresswoman Shelley Berkley
(202) 225 shone)

£202) 225 I (Fe:xc)
I o . o

8.0y
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Erom: Bright, John B -ﬁva‘gov:s

Santy Thursday, April 3, 2008 11132 AM
Tot Flarman, Carrle mal!.house.gov>
Subjeets Re! clinles and relmbursemant lssues

Can I calt you Friday? I'm travelling all day today
weune Qriginal Message -----

Erom: Flarman, Carrie <5EG_—_—_—: ) house govs
To! Bright, John B

Sent: Thu Apr 03 10:12:47 2008

Subfect; clinlcs and refmbursament (ssues

Hey there,

How ls your new positlon traating you?? Busy I am surel T do have a question for you and I wasn b really surg
who else to contact,

I have heard from some dialysls ciinics that there are relmbursement Issues with the VA, Clinlcs are not getting
relmbursed forr a number of reasons, They are also belng told that they should bl both khe VA and the patient
because tha VA Is not always the primary insurance and cther reasons, We ve alzo been told there is no way of
knowing prier to bllilng the VA If the patlent Is ellgible for coverage, Has this always been the practice of the VA or
is this a new policy? Also, I8 this an iselated Incident or [s this happentng to other clnlcs as well?

1 know you are probably very busy with your new posltion, so If this is not somathing you are awage of coultd you
redirect me to someons that can help me? 1 Thare Is a strong lkelthood that the boss will be meating with
Mansfleld pretty scon on this Issue 80 we ara looking forr some Insight on this a3 soon as we can get [t

Thank you for your help and expertise as alwaysi|
-Carrle

Cartle Flarman
teglslative Asslstant

Cfflce of swoman Shelley Berkiey
(202) 225 (phone)
202) 225~ (fax)

mail.house.gov. <meltto | el house oy >
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Froms Fiarman, Cartle

Sentt Tuesday, April 8, 2008 5:52 PM
To: offron, Matthew <mall.house.gov>; (Seorge, Bryan
mall.house.gove; Urey, Richard <R na! house.gov >} Cherry,
David @mall.house,gov>

Subject: FW: Kldney Speclallst of So Nevada - VA Payments
Attash: Issue Brief Kidney Spedlalist of So Nevads update 4-7-08 {2),doc

Just an fyl.uthis Is a great summary of what the final outcome of the situation I after VA (national) looked Inko it

Carrie Flarman

Leglslative Asslstant

Offlee of Congresswomman Sheliey Barkiley
(202) 225 {phohe)

(202) 225 (Fax)
T L. fouse.gov

----- Criginal Message-r---

From: Vasquez, Stacy [mallte TG 0v)
Sent: Tuesday, April 08, 2008 1158 PM

To! Flarman, Carrie

Cer Ballenger, David; Holley, James

Subject: Kidney Speclalist of So Nevade « VA Payménts

Hello Carrle;

Davld Is preparing for a budget hearing 50 T am follow up with you about
your vendor payment question. T have attached a detalled explanation,
Please let me know if you have any questions,

Best,

Stacy J. Vasguaz
Congresslonal Relations Officet
Office of Congrasslonal and Leglslative Affalrs

Deiartment of Vaterans Affalrs

Washlngtoni DC 20420

202) 461
v, gov




VHAISS 1=

lssue Thie: Outstanding VA payments to Kidney Speciallsts of Southern Nevada for care
provided to VA patlents in Las Vegas.

Date of Reporf: 4/8/08

) f of l[esue and Status:
The Director, VA Southem Nevada Healthcare Systerm (VASNHS) was notified on Thursday,
3/27/08 that Kidney Speclalists of Southem Nevada allegadly had more than 500 outstandlng,
unpald, invoices for veteran care. Followlng the Initlal notification, Carrle Fiarman,
Legislative Assistant, Office of Congrasswoman Shalley Berkley contacted VACO officlals with a
similar complaint,

Actions Progress, and Resolutlon Dats;

At the direction of the Madical Center Director, the Acting Fee Basis Supsrvisor Immedlately
contacted the Kidnay Speclallst of Sauthern Nevada to Investigats the status of all outstanding
bllis 1o the VASNHS, He contacted thsir Buslness Managsr, Betly Shnur, and aranged to
personally pick up coples of the outstanding claims before noot that day. Al claims were
reviewed on Friday, 3/28/08, and Saturday, 3/28/08, Cn Manday, 3/31/08 the Aciing Fee
Bupervisor went to the Kldney Specialist of Southern Nevada and personally spoke with Ms.
Shnur, discussing the Information provided below and explaining the process for unauthorlzed
claims,

Siatus of claims!

Qn 3/29/08, 186 claims were approved and processed for payment in the amount of
$20,004.28, Payment processing nermaslly takes betwaen 30-45 days, howevar, VASNHS will
reguest expedited payments,

Of the remalning Invelces, they found the followlng:

14 invoicas were duplicate clalms which had been previously paid, Ms, Shnug will closs these
claims,

5 Involces were for services whish were provided outslde of the perlod authorized. Each
suthotization ke for a epecific perlod of time, Any services provided outsice that period of time
must be re-authorized. Ms. Showr has been advised of this and wlll contact VASNHS offisials
requesting appreval for a service extenslon, Once approvatl s recelved, claims may be
resubmitted for payment.

1 Involes |s for a patient who Is not enrolled In the VA Haaltihoare System,

31 Involoas are associated with approved, non-VA hospital claims for which VASNHE heve not
received the hospltat bill.  The hospitafizations were in February and March so they antlclpate
recelpt of thosa bllls within 80-60 days. Once we are I receipt of the hospltalization bilf, we will
review for appropriate payment,

258 irvoices are associated with unauthorized claims. “These claims are pending review by

Utilization Review Clinlcizns, The value of these clalms s $62,766. The review Is expected to
be complete within 15 business days (4/23/08) and appropriate payments made st that time,
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76 invoicas wera for services which had been denied. The denial lefters were reprinted ang
provided to Ms, Shnur,

In an effort to avoid such delay In ths future, VASNHS has begun a systems Improvement
project fo improve the fee payment process,

Coptact for Further Information: Barbara Fallen, Network COQ ¢r Joseph Triplett, HHS at
562-826

Addendum 4/7/08

The origin of this situation involve the Kldney Specialists of Southern Nevada not understanding
he huances of the VA guthorlzation procass and the VASNHS fallure to clearly communleste
the complex laws and ragulations goveming the payment for community care, Thers has been
turi over In staff at both organizations which most probably exacetbated the confusion and
delay I resolution of particular claims. This highlights the need for VASNHS to regulary reming
community providers of the need to ensure that the non-emergsnt care they provide has heen
authorized by the VA prior to freaiment and to clearly identify what typa of dooumentaﬂon must
be included when subniitting claims for paymertt.
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Froms Bright, Jobn B -.nva [gave

Sant Thursday, Aptll 10, 2008 £2:01 PM
Tos Flarman, Carrle <5GGG_ e house.govs
Subject: Re: more follow-up

I'm told she asked a question at a heatlng about payments to mental health providers. Was this questlon anecdotal
to this issue ot related to a specfie [3sue, Yl get you some answers.

----- Original Message -

rrom; Flarman, Carre <5GGNGNGNGNGzGzcea house.gavs

To: Bright, John B
Sent: Thu Apr 10 10:45!58 2008
Subject: more follow-up

It seems the Congresswoman still has some mote puestlons

1) Have you heard speclfic complalnts from any other clinlcs or facllitles that non-payment (s an lssue?

23 How can we prevent wilde-spread fraud of people clalming they have VA Insurance If there ls no (denidfler/
Insurance card? It seems that the burden of proof relles on the cllnles and they are left with no vecourse when the
pattent turne out to be a non-vetaran, What can the clinice do to be sure the patient Is a vateran? She s looking at
wanting to meat with Mansfleld on this lssuea so T am trying to clear It up for her,

Yeu almost got away without follow up on this enel Haha, Hope vour trip 18 galng welll
-Carrle

Carrle Flarman

Legislatlve Asslstant

Offica of Congrasswoman Shelley Berkley
{202) 225 (phone)

(202) 225- 0 (fax)
I - ovse gov <mallto I nal.houss.qov>

COE.BERKLEY, 000177




Exhibit 6




\".

From: (George, Bryan

Sent: Tuesday, April 15, 2008 10:41 AM

Tor Farman, Cartse J e fovse.gov> ’
Subject: RE; Dr larry reference

gwell

----- Oziginal Message-~mm

From: Flatman, Cattde

Sent: Tuesdzy, April 15, 2008 10:33 AM
To; Gearge, Bryan, Urey, Richatd
Subject: Dr latry reference

She just mentioned the situation and her husband by name saying they haven't been paid over a year,

Sent using BlackBerry
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From: Fiatman, Carsje

Sent: Tuesday, April 15,2008 4:27 PM

To! Usey, Richard @mai[.house.gov>
Subject: FW: Ridney Specialist of So Nevada - VA Payments
Problem.,.

Everyoze will now be quite awars of the fast that her husband is the one who needsto gat paid,

Also she has now breught xidicufous amounts of atfention to something that needs to be handied locally first, I petsonally feef that
John Bright Is dolng everything he can to curb this before it gets ouf of hand,

Not sure what to do, ..
Carrie Fiarman

Legistative Aesistant
Office of Congresswoman Shelley Berkley

(202) 225 .phone)
(202) 225 (Fax)

I .5 v

e Origglnial Message—mm-
From: Bright, Johu B W}
Sent; Tuesday, Apil 15, 2008 41

To: Fintman, Cattle
Subject; RE: Kidney Specialist of S0 Nevada - VA Payments

Ms, Berkley brought this up-at the HVAC meeting this morning with Dy,
Cyogs, There will be a flurry of activity now, T keep you posted,

v Qigingl Message-m-—

From: Flaraan, Carrle Frya /LR ol house.ox]
Sent; Tuesday, April 15, 2008 10:46 AM

To: Belght, John B

Subfeet FW: Kidney Specialist of So Mavada - VA Payments

This is what T got.

Cartie Flarman
Laglislative Assistant
Office of Congresswoman Shellsy Betlday

202) 225 phore)

(202) 225 Fax)
miallhouse. gov

meeenQrip il Messaps -

From: Vasquez, Stacy [maﬂtgm.@m.gqm
Sent; Tuesday, Apuil 08, 2008 1

To: Figrman, Capre

Co: Ballenger, Pavid; Holley, Jaes
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Subject: Kidney Specialist of So Wevada ~ VA Payments
Hellp Cartle;

David is preparing for a budgst hearlng so I am follow up with vou about
yaur vendor peyrent queston, T have attached 2 detatled explanation,
Please ot me know if you have any guestlons.

Bast,

Stacy J. Vasquez.

Cangressional Relations Officer

Office of Congressional and Legislative Affairs
Depattinent of Veterans Affairs

810 Vermont Ave NW, Suife 5151

n, DC 20420

Washingto
coy 461 R

.80V
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Rrom: Fiarman, Carrie

Sent: Tuesday, June 3, 2008 1:04 PM

Tot Coffron, Maithew _@mail.house, gov>
Subjeets FW: Kidnsy Specialist of 8o, Nevada

Atiach: Tssue Brief Kidney Speciallst of §o Nevada (4).doc

iyl

Cartie Farman

Legislative Assisfant

Office of Congrasswonzan Shelley Berkley
(202) 225 (phone)
(202) 225 K fx)

LRI A ey ERITER i

From: Bright, John 8 [mallto:-@va.gov]
Sent: Tuesday, June 03, 2008 1:01 PM

To: Flarman, Carrie

Subject: FW: Kiiney Speclalist of So, Nevada

Here Is another update. Not a lot of progress but we are continulng to work with them. {'m leaving o vacation to Mexico
Thursday night and will be goha untll June 23, This ls the first 2-weak vacation of my career,

‘W conilnus fo play with the OK2 an the colonoscopy issue. Of course, they haven' found anythlng but continue to
Imarview staff and are a nulsance. This is thera seoond weak and hopefully thelr last,

Hope &l I8 well with you, Thanks

JOHN B. BRIGHT
Director
VA Bouthern Nevada Healtheare System

702-636 |}

From: Felstman, Ahn Marie

Sant: Tuesday, June 03, 2008 947 AM

Tos Bright, John B

€c: Domenicone, Janet M,

Subject: FW: Kidney Speclallst of So. Nevada

Hare is the status report as of 6/308 of ihe originalissue brief regarding the Kidhay Speclalists of Sauthem
Nevada,

Ann Marle Felstman, FACHE
Assoviale Dirscfor

VA Sobithern Nev, altheare Systerm
Phona; 702-638
FAX; 702-636-
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VHA ISSUE BRIEF

Issue Title; Outstanding VA payments to Kidnay Speclalists of Southarn Nevada for care
provided to VA patlents,

Date of Report: 5/28/08

Brief Statement of Issue and Status:

John Bright, Director of VA Southarn Nevada Healthcare System was notifled on Thursday,
827108 that Kidney Speciallsts of Southarn Nevada had more than 500 outstanding, unpaid,
involces for veteran cars, The Kidney Speclallsis of Bouthern Nevada did not understand the
nuances of the VA authorization progess and the VASNHS failed to clearly sommunicate the
complex lavws and regulaticns governing the payment for community cara. Thera has been turn
over In staff et both organlzations which most probably exacerbated the confusion and delay in
resolution of particular claims, This highlights the nesd for VASNHS to regularly remind
community providers of the need to ensure the non-etmergent care they provids hes been
authorized by the VA prior to treatment and to clearly ldsntify what typs of documentation mest
ba inctudad when submiiting claims for paytment.

Actions, Froarsss, aind Resolution Date! .

Mr. Bright immediately notifled Ann Marie Feistman, Associate Director at the VA Southern
Nevada Healtheare System of tha fssue. Ms. Feistman Instrusted the Acting Fee Basls
Bupervisor to contact the Kidney Specialist of Southem Nevada © Investigate the status of all
outstending bifls fo the YASNHS, He contacted thelr Buginess Manager, Betty Shnur, and )
arranged to personally pick up coples of the outstanding claims before noon that day. Al claims
ware reviewed on Friday, 8/28/08, and Saturday, 3/28/08. On Monday, 3/31/08 the Acling Fee
Supervisor want to the Kldney Speclalist of Southern Nevada and personally spoke with Ma,
Shnur, discussing the Informafion provided below and explaining the process for unauthorized
clalms.

Btatus of claims on-4/4/08:

On 3/289/08 196 claims were approved and processed for paymant In tha amount of $20,004,29,
Payment processing normally takes batween 30-45 days, hawever, VASNHS wlll request
expedited payments.

Of the remaining Involcas, wa found the following:

14 lnvolcas were duplicate claims which had been previeusly paid, s, Shiour will close these
claims,

5 involess were for services which were provided outslde of the perlod authorlzed. Each
authorlzation is for a specific perlod of time, Any services provided outslde that pariod of time
must be re-authorized. Ms. Shnur has been advised of this and will contact Dr. Mary Douglas at
VASNHS requesting appraval for a setvlce extension, Once approval is recelved, clalms may
be resubmitted for payment,

1 invoice is for a patient who Is not enrolled i the VA FHaaithcare System,

31 Invelces are associated with approved, non-VA hoapital alalms for which we have not
recelved the hospital blll.  The hospltalizations were in February and March so wa aniicipate
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recelpt of those bills within 30-80 days, Once we are In receipt of the hospltallzation blll, we wil
review for appropriate payment,

258 Invoices ere assoclated with unauthorized claims, These claims are pending review by our
Ulllization Review Cliniclans, The value of these claims [s $82,758. Raview Is expected 1o be
complete within 156 business days (4/23/08) and appropriate payments made at that fime,

76 Involces were for services which had been dented. The denlal Ietters were reprinted and
provided {o Ms, Shnur,

In an sffort to avold such delay in the future, VASNHS has bagun a systems Improvement
project to improve the fea payment procass,

Status as of 4/24/08

Kidrey Speslalist of Southern Nevada submitted 261 claims for review for potential payment
from the VASNHS, The value of these clalms was $50,662,81,

0f the 261 clalmas, 60 have been reviewed, found o he valld, and processed for payment in the
emount-of $12,210.81. Payments will be recelved durlng the month of May, 2008, VASNHS
surrently has 30 claims In the review process for a total of $4,830.

Upon evaluation, it was found that 32 claims In the amount of $6,768 for payment for
unauthorized care wers ineligible for VA payment under the “Mill Bill" otiterla, The *Mill Bill"
stipulates that the VA is 8 "payer of lasi resort”, if a veleran has private health Insurance or
Medlcare, the VA Is barred from paylng, The veterans provided care by the Kldnay Spaclallet of
Southern Nevada on thess 32 claims had other Insuranse resultihg In denlal of payment by the
VASNHS. The Kidney Specialist of Southern Navada will be notified via denlal latiers,

Four claims in the amount of $884 were for incarcerated veterana, The VA is barred from
providing or paying for care for Incarcerated veterans s medical care is the responsibillty of the
prison system, The Kidney Speclalist of Scuthern Nevada will be notifled via denlal letters,

Unauthorized Inpatient medical care must be supported with coples of the hospitallzation
records, There are 185 bills which are tied {o seven Inpetients stays for a total of $27,280, The
records have been requested and will be reviewed for appropriateness upon recsipt. Af thet
time, & determinatlon will be mads regarding payment.

i

Staftus as of 8/3/08

Unauthorized Inpatlent medical care must be supported with copies of the hospitalization
records. Thers were 135 bills which were tled to saven [npatient stays for a total of $27,280,

‘Wa recelved records for one patient and payment for 16 claims i1 the amount of $1,300 will be

recsived during the month of June 2008, Thres (3) claims were denfed as they are associated

with & motor vehicle accident and the veteran is pursulang a torl clalm, There are 116 claims for
which we have not recelvad g copy of ihe records. We had previousty contacted the vendor to

provide the needed information and will now contact the veterans,

Coptact for Further Information:
Jan Demenicone, Administrative Officer to the Asscclaie Direclor at 7024336.
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Matt Griffin

From: Cotfror, Matthew <IN o houss gov>
Sent; Wednesday, August 06, 2008 728 AM

Tas Latry Lehrpet

Subjects RE: Palmatto Madlcare

Thanks,

I was wondering when | would hear somsthing about the ewlich from Notldlan, As for tha deley In payments recslved
from Medlcars, | am sura that has more {0 do with the hold that was placed on payments when we coultn't get the BGR
fix passed In a timely manner, | am surprised that they still haven't besh received though, that seems excessive, Il wall
to hear from the Congrasawoman and ['l iy 1o make sorme calls around to see what's up.

et

hasthew Coffeon

Leplelative Agslylant

Office of Congresswoman Shelley Berldley
403 Cangot [House Office Buikling
202-205

From: Lary Lehrner [mallta-@nande.org]
senk: Wednesday, August 08, 2008 9146 AM

Toi Coffron, Matthew

Subject FW) Paimetto Medicara

Meit-

Shelley asked me {o send this to you, She will discuss It with you foday.
{n advance thanks for your haip,

Larry

grom: Lorl M. teblane (el lErevadskidney.com

Benk: Tuas Lgust 08, 2008 3113 P
H @rmall, house.gov'
Ces Lawrenca Lehmer!

Sulyect: FW: Palmetio Medicare

Richard,

Dr. Lehrner asked me to clearly outline the lssues Nevada providers are experiehcing with the crossovar from Noridlan
to Palmetto that ocourred 8/4:

1. Palmetio is not indlcating to phiyslcians whether thelr EDI Submitter Status is accepted/approved: the status la
"opan”®,

2. Palmatte has given providers a date of this Thursday o find out 8 mate definitive status. They also instiucted us
to hold clalms from last Wednesday (fuly 30) until this Thursday (Aug 7).

14




3. Tha £DI Submibttar “plug-in's” for the softwara weie not malled ot timew. Saveral providers are waltlng for
thelr softwars update,

4, Palmetto’s autometed system does not state “# of pended claims OR # of approved tialms”, Notidian’s systern
stated the total # 5o wa could Judge If they were recelving all pur claims, Palmetio will only silow you to call
about specifie dalms,

5, Seversl providers have not reteived paymant from Medlcare sthee July 2, 2008 dates of setvice. We typleally
receive payments within 14 days of submission. Noridian's webslts states that we should expact payment
wortover 1o Increase; however, we hava hot,

Thanks, Lo

Regards,

Lot M. LeBlanc, MBA, CPG

CEQ

Doctorsil

Kidhay Speclalists of Southern Nevada
Sterra Nevada Nephrology Consultants
775287 "

775, 784l direct

775322 Jffox

it oo

From: Lavirence Lahrner [alto JRRsosh.com]
Sent: Tuesday, August {)5, 2008 2:05 PM

To: Lo M, LeBlane

sSubject: RE: Palmetto Medizare

If you can wilte dewn all the lssues and a-mall thern o Richard Lirsy that would ba helpful,

Send me a copy sa | can ferward (@ himh case your e-mall 13 biockad as not balig frotn Bhalley's district
Larry

—-Driglnal Message-----

Feormns Lotl M, LeBlane fmal tonevadakldnev.comj
Sank: Tuesday, August 03, 2008 12155 P

Tot Lawrence Lahtmier

Subjact: RE! Paimetto Medicare

Larry - an additions] “beef”

Palmetta’s automated system does not state “¥ of pendad clalms OR# of appmwzd clalims”, Noridlan's system
stated the total # 50 we could judge If they were receiving all our claims. Palmetto will orly allow you to call
ahout speciflc claims, Lo

. ) 'Frc"m: Lawrance Lehiher [malltomli;osn com] T e
Sent: Tuesday, August 05, 2008 15

Tt Urey, Richard
Car Lehrner, Mrs,; Lorl M, LeBlane
Subjact: Patmetio Medicare

Rlchard-

i3




The fransition from Noridlan to Paimatto as the Medicars clalme processor for the state of Nevada is not golng
weli. Palmetto will not provide Information to allow transmission of olaima, Fot datalls of the problem plesse call

my administrator- Lorl LeRianc- 776 267 fid thar &ny fire vou can light under Palmetto would be grestly
appraclated,

Thanks

Larty
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From: Larry Lehrner @prodigy.net>
Sent: Thursday, August 7, 2008 ;57 AM

Tot Coffron, Maithew _@ma.il.house. gov>
Subjects thanics

Mati-

;ro}éanks for your quick response to our problems with Palmetio, A seniot VP called us and promissd 1o fix all the ssues by
av.

Laryy
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From! Urey, Richard —@mai'l.house.;gov:>

Seuts Saturday, November 8, 2008 2:06 PM
Tos I <:o5n o’
Subject: Re! Medicare Issues

Thany lamy, Wilk review,

Sent from my BlackBetry Wireless Hemdheld

wmeee Qtiginal hMessage --—

From: Lawrence Leluner -@ksosn.com>
Tar; Lehener, Mis,; Urey, Richard

Sent: B Nov 07 [4:11:12 2008

Subjeot: EW: Medicare Issues

Shefley and Richard-

A summary of the problems we are having with Palmetio (the Medicars MAC
For NV), Any help is greatly sppreciated. In cage you cammaot open g,
Microsoft Word file T bave inserted a copy of the letter in the body of

this e<mail,

Thanks

" Your favotite constiinent

Tatry
November 7, 2008
Palmeito Medicare Iesnes

Wait onhold 30-43 min to ask custonter setvloe 3 questions & 3 cuestions
only, Customer service oan rarely answer questions on clains, Bven,
thongh ey can't answer the-question, 1t still counts as a question,

They stats they can't see the claim in 1t's entizety since the cJalua was
sobiitted electeonicaily. They ate unable o defermine what infornation,
is missing or what is wrong with clain when calllag on the stafus ot 8
derial, Tf asked for more imformation than they can provide they state

they need fo transfor you to & lovel 2 claims department,

When transferred to 2 lovel 2 ¢laims depariment, we've never spaken to a
=500 only heard the message "teached the voleeniail box & it is full",

hen it hangs up the call, not even an opiion o return 1o customer

service. So then you walt on hold 30-43 min 1o tefl customer servloe you

want {o speak with a supervisol ot someone who can answer yrour questions

now & 1ot to be transferrad o level 2, Cuptomer services states they

have to wrlie up a zequest o have & supervisor call back, the tine

frame is 24-48 hrs, Yet no seturh calls, no other reconrss,
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Problems with refunds, When we find that Medicare has averpaid a claim,
we process & submit the refund in a vety thnely manner with thelr
specifie paperwork for sending in a xefund, Medicare oashes the check,
and then stll offsets the money on & fufurs eob, We oall to discusg &
reconp the finds, customer service can't assist, as to 2o o level 2

for assistance, We nevey actually gel to reach amyone or leave & messags
for level 2,

When call on claim status or denial, one rep will state can't see info

of determing what the problem is, if you call back, another ey help you
& tell you what is wreng or that the clalm is being processed; so

petiing told different answers by two different reps, whioh is corsect?,
We alao get & lot of "the claim {5 in process” response. When asked what
it is "in process” for, payment or denigl, they are not sble to retrieve

that information,

On claims that where Medicare is secondary and ihey tell us the primeary
taformation éid not ¢orne through on the claim, they want us fo get a EDI
Pax Cover Form and fax fhe primary eob to them, Then on Joop 23 they
wantus {0 ender the word FAY and webill elecizonically, One rep told me
that this wag because of problems with frand, Other reps have told me to
wiite these up for redsterrmination. We have done the redetermination
wiite.nps and no resuit. Tt fs not feasible to put FAX on loop 23, it is

not fndicated in the Medicare manual on how 1o complete a HICFA. that fax
15 to be indicated, thos claims will be dented, Also, boop 23 would
sequire raprogramming stnce i s not a wniversal value for olaims
subzmigsion, Also fhiad B rep tell usto subtnit the claim on paper & maybe
the claim will be processed. We stated we aren't allowed to subisit on
papez, we haye to file ail claims electonically, we have 14 providers,

Thed a cladm that Ireceived 4 dendal oo 18 ( which s duplicate) when

1 called fo find out why they denied crighoally, she told me she did not
Dhave 2 clatm for the date of serviee T called o1 I told hey T have an

eob from Palmetio and gave her the ICN mumber, She still said she had no
clatim for that dos, Fow is that possible when we bave a denial? They
simply state there is ne olaim ou file, Mo recounse,

Have a denial for 2 CO 50 ( not medically necegsary) that J called on

anel told the rep that another 1ep had told me this was an internsl

problem and they were supposed to be repracessing those claime, This rep
did tiot know what T was taliving sbout and gaid she would tegearch dug
ahd call me back, Her name was Tara, [ have not heard back yet, Other
teps have s2id to rebill, We have regent those olaims, no other

TECOULEE,

Called Medicare spoke to Axber who sald that we are nsing the wrong
Moditier (the EC modifier) She said the ruley are different with

Palmetio than with Noridian, I{oid her I think she is wrong and she

told me to Jook on the website under modifier, L locked it up and we ate
doing ft dght. I called Medicas back and speke to Tom who did not ks
anything about the modifier being wrong snd told me the claims I had
ealled Amber on were just paid on 10/31/08,
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31-60 day = $406,867.88

6190 daiys = $14,147 40

91-120days = $9,230,11
121+4days = $13475.27

Total=$443,720.66

<<hdedicare Issues 110608, doc>>

COE.BERKLEY. 000479



Exhibit 12




[

From: Urey, Richatd -@xnail.house.gov>

Sent: Sunday, November 16, 2008 11:18 PM
Tox Coffron, Matthew <-@ma'1-1.hou5e.gov>
Subjects FW: Medicare Updafe

Attach: Los Angeles Times_ Tardy Medicare reimbursements are hurting doctors in California,
. Nevada and Hawali, pdf, ATT00001 htm

One | neglected o forward fo u from Dr. L.

Sent: Tuesdyy, November 11, 2008 1132 PM
Tot Urey, Richard

Cor Lehmer, Mis,

Subject: FW: Medicare Update

{\lo{ Just my practice, Shelley can further cement her reputatlon as the dostor's friend by getting CMS to move on this
sSte,

Thanks

Larry :

(I ING ] Message----—- '

srom: Lorl M. LeBlanc [malto Jenevadanidney.com)
Sant: Tuesday, Novermber 11, 2008 8150 AM

Tor Lawrence Lehrmers Bette Schnur; Kay Howes

Subfact: FW: Madlcare Update

fyl

Regards,

Lot} M, LeBlang, MBA, CAC

CED

DoctorsXL

Kidney Spacialisis of Southern Nevada

Slerra Nevada Nephrology Cohsliltants

775.28_&:[!

775,78 frect

775.322 =%

prom: Michael N, Murphy, M.D, [ma‘x[to:F@sbcglobal,net]
sent: Tuesday, November 11, 2008 &5

To: Lori M. 1eBlane

Subjact: FW: Medicare Update

Are you already in the Joop on this?

Michael N, Murphy, M.D., BACP, FASN,
Interventional Nephrologist
Sterra Nevada Nephrology

(!arson !Eii'l !! !! !! !!!

T75-883
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- On Tue, 11/11/08, Faiella, Shirley _@azﬁrh org®> wrote:
From: Falelia, Shitley “‘@ctr 1.07g>

Subject: FW: Medicare Update
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Date: Tuesday, November 11, 2008, 7:10 AM

Shirley Faislla

Manager, Madical 8taff and Physiclan Recruitment Services
Carson Tahoe Reglional Mediea) Center -

1600 [fedical Parkway

P.O, Box 2168

Carson Citv. NV 88701
775445*- offica
778721 - Cell

...................................

From: Lawrence Mathels [maﬁto_@nsmadocs org]
Sant: Monday, November 10, 2008 11:13

subject: Medicate Update

To: NEMA Council
NEMA Comum.ission on Governmental Affairs
NSMA Conmmizsion on Puplic Health
NSMA Commission on Internal Affairs
CCHMS BaT
WOCME BoT

ect Agsemblywoman Heidi Gansert
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Assemblyman Joee Hardy, MLD,

Beverly Neyland, M.D., President-Nevada Academy of Pediatrics
Mark Berry, MI2, Nevada Academy of Pedfatrics

Fred Redfern, MD, President, Nevada Orthopedic Association
Rudy Manthei, DG, Chair, KODIN

From: Larry Matheis

We've spent a lot of time during the past several weeks responding to the growing Medicare
elzims processing problems resulting mostly from the August 4th tvansition to Palmetto GBA from
Noridian. The contract (partof the CMS commditment to contracting out as many functions as possible)
actually combined adminjstration of Medicare Parts A and B, New regions for these new eontracts were
created on a population basls and Nevada was made part of the new J-1 Reglon with Californla, Fayail
and the various Pacific Islands, In 2006, when the proposal was published, NSMA opposed the new
region contending that California would consume whatever time and resources a new contractor might
have, CMS made a number of concessions to WSMA, but would not move Nevada hack into a
intermountain regiow,

Kot surprisingly, the biggest part of the problem results from the incredible underestimate of the
impact on that transition of the California Medicare market, California has the [argest number of
Medicare heneficiaries in the country and over 10% of the entire Medicare population. I have been
reporting since September (when the California transition oceurred) the growing nurber of complaints
from physicians that we've recetved, While these have been passed on te the J-1 Medical Divector Arthur
Lusvey, MDD, progress has been quite slow because of the communieations problems at Palmetto, The
~ EDY and Enrollment phorte lines arve stiil slow and Palmetto acknowledges that their phone staff were
undertrained and gave ont incorreet information frequently.

The principal breakdovns have been in the Electronic Data Interchange (EDI) part of claims
processing, As first reported a week ago Saturday by Palmetta's Vice President for Medieare Qperations
Miice Barlow to the NSMA Council, the biggest problem with EDI resulted from another CMS contract-
the one to implement the HIPA A vequirement that every physictans/health care provider have a unigne
National Provider Identifier (NPY), He said this was a national problem but that the carrier contractors
were unaware that the NPL files, which had been msing erossover software to link an NELto previously
used identifiers, wepe directed by CMS to drop using the crossovers in July, That meant that all of the
practices which used the "early boarding™ test systam to make sure that the claims could be processed
weren't rally testing for key parts of the data sety, It's good that the problem was finally understood, but
it was 3 months after Nevada had entered the rew reglon, Most of the large volume claims problems
result from ¢this corrupied NPT datahase, which requires the practice to go futo the NPT files nationally
at: (itpss/foppes.cois, hhs, gov/NPPES/Welcome.do),

As way demonstrated [ast week, when the Plametto team were available in the NSMA offices on
Wednesdzay and Thursday, there are a lot of individual elaims problems that Palmefto is having to fix
code by code, As they do, they posf the answers on the "Alerts" sectlon of thelr provider web page
(hittn:/wrervr palmettogha.com/J1R). It seems that most of the problems idenfified last weelc have been fixed,

If youy practice continues to have any problems, please let me kunow, If necessary, we will have the
Palmnetto staff back in Nevada to work through them one at 4 time, Tt was announced hat a Nevada staff
person has been ired and is betng trained, The person should be available in State within 2 couple of
weeks, Special consideration for Nevada cases is being given when identified on the phone inguiries, If
you have any specific problems with a Dalmetto staff person, let me know and I'll pass that along to I,
Barlow at kis request,

We are 4 long way from seeing the system work smoothly, butit is clear that they undepstand that
Kevadans are having problems, 'The attached areicle from the Los Angeles Times discuyees these
problems.
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From: Urey, Richard —@mail.house.gow

Sen: Monday, December 6, 2010 7,50 PM
Tos ksosacom'; Lehrner, Mts, @1nail.110usa.gov>; Fiarman, Cartie
< @mail house gov>
Cey George. Bryan -@mail.house.gov>‘ Story, Tod
@mail.house.gov>; Churchill, Jan <&@mail.house.gov>
Subjects Re: Medicare Provider Hotline #'s

Good question, Soiry to hear about this, Staff will find out, Carrle,

Sent from my BlaockBerry Wireless Handhetd

AT BT AR RARALN FAAR RS 1 M4 SAE A0 ys b RS DI LALR R ASLAND o VSRR 4GS IR P LA 1 000 4t 0 D08 020§ A R ALY S TAR

From Latry Lehiner .@kscsn.com>
To: Urey, Richard; Lehrner, Mrs,

Sant: Mon Dec 08 19:36:45 2010

Subject: FW: Medicare Provider Hotline #'s

For the past 6 monhths or so Medicara (af least our provider- Palmetio) was taking less than 60 days to approve otr new
doctors, We are now told that It will be 90 daye before they can approve our haw doctors, OUr latest new doctor does
interventional procedures and we calculate that we are owed over 100,000 (Medlcare Allowable) for his services, We
cannot bill until we get his Medicare number and then It will take at least anether 14 days to be pald, Did Congress
mandate a time limit on how long the Medicare Carrlers can take to approve doctors for their Medicare number?

Thanks

Larry

Sent: Monday, Decem 010 3:54 PM
To: Lawrence Lehimer @ksoan.com}
Cor Lorl M. LeBlanc

subdect: Medicare Provider Hotllne #'%s

..............................................................................................................................................................................

From: Brae Mosley

Sent: Monday, Decamber 06, 2010 2:02 PM
To: Shella Poco

Subdeck: RE: RO Medicare Update

There are 2 aumbers:

Provider Contact Center: (865) 93 L
2 For genarsl information on enrollments and status of applleations less than 30 days ald
7 Generally you cangetthrolgh within 15-20 minuies

Complex Inquiries Only Tetephone: (866) 895 _
?  For compley Issues regarding enrollment including status of applications greater than 30 days ofd.
7 This line Is YERY difficult to get through te. if you can get through, the hold time Is generally 30-45 minutes

| usually call the Provider Contact Cender for a brief update If (Om not satisfled with the online information, When |
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finally got through to the Complex Indtlries ling, 1t was to find out why there was such & delay, to male sure that web
was as surrent as possible, and to make sure we hadnDt missed any requests for Info from them,

Thank you,

Bree Mosley
Credentialing Specialist
Doctors¥L

doctorgsd.com
175,674 Direct Phone
775.522) Fax

...................................................................

Fresm: Shefla Poco

Sent: Monday, Decamber 06, 2018 1:40 PM
To: Bree Mosley

Subject: RE: RQ Medicare Update

Whatis the provider hotline # that you call?

................................................................................
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From: Larry Lebrner i @prodigy net>
Sents Thursday, December 9, 2010 1:00 PM

To: Fiarman, Cartie | mail houss.gov>

Subject: RE: Medleare Enrollment

Whe s monltoring the cartler compliance with these very lax (in my oplnlon) standards?

Sant: Thuraday, December 09, 20109134 AlM
To: 'Latry Letrner
Subject: RE Medicare Enrollment

Hey br. Lehmer,

| reached out to my cottact and Congresslonal affalrs and below Is exactly what he told me, [ am stllf walting to see If
CivS developed these standards or if It was Congress, Does this help at&ll?

“Balow is a8 link to our Medicars Program Integrity iianual, specifically Chepter 15; Medlcars Enrellment. If yvou look under

Saction 8 Timeliness and Asouracy Standards you will see how long ths contractors have to procsss the CHS-§55

applications, For example, Sectloh 6.1.1.1 talks about CMS-8554 appileations, and it says the confractoer shall process &0

percent of CMB-856A initial applications within 80 calendar days of recelpt, process 80 percent of CMS-856A Inftlal

applications within 120 calendar days of recelpt, and process 28 percant of CB-855A Inltlal applications within 180

calendar days of recelpt.

bt Swaww, cms govimanualsidownlgads/nim8ag] s ndf

The confractor is still well within thair range for prooessing these enroliment applicetions, and keeping with our manual

Instructions, when they say it wikl take them 0 days to process,”

Carrle Flarman

Tegislalive Asslstant

Office of Congresswomen Shelley Berkley

(202) 225 phone)

{202) 225- (33
afl.houise pov

please visit our wehsite at http//berkleyhouse.aov/ and sign up for our emsll newsletter] i e

.........................

rodigy. het?
Sents Thursday, December 09, 2010 12:25 PM
To: Flarman, Cartie

Subject: Madicara Enrollment

............................................................................................

Carrie-

Have you been able to get any Information on the rules regarding Medicare Enroilment and how long the carrler can
{ake to process an application?

Thanks i

larty
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piBVICeg, . . . K ‘
L&y DEPARTMENT OF HEALTH & HUMAN SERVICES

e

CENTERS FOR MEDICARE & MEDICAID SERVICES
WESTERN CONSDRTIUM
DIVISION OF SURVEY.AND CERTIFICATION

o DS

May 28, 2008

Hospital Certification Number; 28-0007
Transplant Center Identification Mummber: Pending

Ms, Karen Watnem

University Medical Center of Southern Nevada
Transplaniation Services

1800 W. Charlesfon Boulsvard

Las Vegas, NV §2102

Deat Mz, Watnem:

" (On March 12, 2008, Healtheare Management Solutions (EMS) condusted an inftial Medicare

approval survey of the argan transplant program at the University Medical Center of
Southern Nevada (UMC-Southern Nevada), The indtial survey involved the Aduk
Kidney Transplint Progrom.

Based orthe sarvey rosults, the Contery for Medivare ad Wedicaid Servives (CMSY h g T
determined that UMC-Southern Nevada-does not meet the requirements for pacticipation in
the Medicare Organ Transplant Program for the Adult Kidney Transplant Program and is out
of compliance with the Cohditions of Participation listed below. Regulations at 42 CFR §
488:3 require that a provider must be i corapliance with the epplicable Conditions of”
Partieipation.

Pyt

43 CFR § 482.80 Data Submission, CHnical Experience, Md Dutoome e
Requirement

42 CFR § 482.90 Patient and Living Donor Selection
42 CFR § 482.92 Organ Recovery and Recelpt
42 CFR § 482.96 (aulify Assessment and Porformaneces Improvement

Paelosed i form CMB-2567, Statement of Deficiencies docutenting both the Condition-
level and Standard-level deficiencies found during the survey. All deficiencies cited on the
(MB-2567 require a Flant of Correction (PoC), You are required to respond within 10 days of
receipt of this notice. Please indicate your correetive actions on the right side of the form.
CMB-2567 in the column fabeled "Providet Plan of Corrertion” cotresponding fo the
deficiencies on the left. Additionally, indicate your anticipated completion dates in the
column labeled *Complstion Date."

Denver Ragional Offics S8R Franoisco Regicna! Office Saattte Ragional Cffica
1800 Broadway, Sufte 700 60 7 Strest, Sulte 6-300 (BW 2201 Blxth Avenue, RX-48
Denver, GO 80202 San Franc!sou A 54103 Saatie, WA 88121

§  UMC_00054
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Karan Watnetm
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An acceptable plan of correstion must contain the following elements:
+ The plan for cotrecting each specifie deficlency cited; .
e Hfforts to address improving the processes that lad fo the deficlency cited;
» The procedure(s) for implementing the acceptable plan of correction for each
deficiency cited;
¢ The completien date fix cormection of each deficiency cited;

s A description demonsteating how the hospital has incorporated systemie Improvement
actions into its Quality Assessment and Performancs Improvement (QAPI) program in

order to prevent the likelihood of the deficlent practics from reoccurring;

¢ The procedutes for monitoring and tracking to ensure that the plan of corrsetion is
effeotive and that specific deficiencies cited remaln corrected and/or in complianss with

the regulatory requivements; and

e The title of the person responsible for implementing the écéaptable nlan of correction,

Pleass submit your Plan of Correction by Fune 11, 2008 to:

Ed Q Japitana
Nurse Congultant

e Tivsion of Survey tnd Ceptf Sarion
Centers for Medicare and Medivaid Services
San Francisce Regional Oifica
50 7" Street, Suite 5-300 (SW)
San Francisco, CA 94103-6707

You (or an authorized program representative) must also sign and date the bottom of the first

page of the CMB-2567.

The corzection dates on the Plan of Correction must be no later than 45 days for
Standard-level deficiencies and for the Condition-level deficiencies cited under 42 CFR
§ 482,90 Patient and Living Donor Selection 42 CFR §482.92 Organ Racovery and
Receipt; and 42 CER § 482.96 Quality Asvessraent and Perfbrmance Improvement,

For the Condition-level deficiency cited under 42 CFR § 482,80 Data Submission, Clinisal
Experience, and:Outcoms Requirsments, the correction date on the Flan of Correetion must
be no later than 180 dayy. Although the latest correction date may be 150 days, & plan of
comreetion will not be considered acoeptable unless it outlines the steps that the iransplant

program will take immediately fo develop and Implement a comprehensive plan of
ootrection.

You should also be awate that copies of the Form CMB-2567 and subsequent plans of

correetion are releasable to the publie upon request in accordance with the provisions nt 42

CFR § 401.133,

UMC_00055
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Defictencies which resulted in non-compliance with the Conditions of Partieipation
must be corrected in order for payment for covered transplant services to continue,
CMS will terminate yout partielpation In Medleare as an approved transplant program
for the Adult Kidney Transplant Program if you do not achieve compliance with the
Conditions of Participation by July 14, 2668 for Condition-leve! deficiencizs cited
under 42 CFR § 482.90; 42 CFR § 452.92; and 42 CFR § 482.96; or by October 13,

2008 for Condition-level deficiencies cited under 42 CFR § 482,80, You will receives

notice from CMS advising you of'the termination process and your appeal rights, ClMS
will review the next Scientific Ragistry of Transplant Recipients (SRTR) Centet-
Specific Repott that will be released in July 2008 to.assess whether or not complirnce
with the Medicare Condition of Participation at 42 CFR.§ 482,80 has been achieved.

The requirement that UMC-Southern Nevada Adult Kidney Transplars Program must
submit 8 plan to correet Hs Medicare deficiencies before it s granted approval of'the
above listed trangplant programs does not effect the current status of UMC-Southern
Nevada as 4 participating provider of hospital servises n the Medicare Program,

If you have any quﬂhons mgardmg the oo tf:nt tter, please contact B4 Q.

Japitana at 415-744-

Sincerely,

Deborah Romero
Operations Manager
ChS Western Consortivm

UMC,_00056
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DEPARTMENT OF HBALTH & HUMAN SERVICES
Centers for Medicars & Medbenid Barvices
4} SEC'I.!I'H}" Boulavard, Mail SEGP BR-12-25 PIHTERS K BRI B MRIRIAID SRR .-
Bnltimots, Maryland 21244-1850

Center for Medirald and Stats Oparabions /Survey and Ceriifleation Group

Avgust 6, 2008

Ms. Faren Watnem

University Medical Center Ttansnlantztion
1809 W, Charleston Boutevard

l2s Vegas, NV 89102

Dear Mg, Wetnerm:

This Jetier outlines the options e discussed during our conference-call oit August 5, 2008, reparding
Mediears participation for the adult kidney transplant program at University Medieal Center, Aswe

" disenssad, besed on the survey findings from March 2008, the adult kidney trangplant progrem 4id not
meet Medicare's omteoms requirements based on the January 2008 report from the Scientific Regisiry
of Transplant Reoiplents (SRTR). As aresult, the progran: was given & prospactive termination date
of Chetober 13, 2008, if the July 2008 SRR repart did not shaw that the progtam’s cbicomes were

busk in compliance, Based on the July 2008 SRTR. report, the adult kidsey transplant program
eontinues 1o s outof complistiee with the Medicara Conditions of Participation fou patient survival,
1-year posi-iramsplant,

As outlined i the conferenve call, University Medicel Cenmter hag thres aptions;

1) Volustary Witkdrawal - Within 7 calendar days of the confbrence call (Angust 13, 2H8)
the teansplent progran hes the optlon of contasting the Centers for Medicare & Medivaid
Services (CMS) and voluntrily withdrawing from the Medicare program. The transplant
progea may reapply for Medieare ot any lter time petfod.

2 Reguest Approvad Bpved on Miipating Facfors~Within 10 calendar days of the confiwence
call {Auegust 15, 2088) the transplant program raay notify T3S that it intends to apply for
gpproval based on miligating factors, Within 30 calendar days (September £, Z08), the
prograuy should submit eny additional Information that it-would ke ChMS ‘o consider, You
should have received 1 document outlining the iems you must inehide in your application for
CMB consideration of mitigating Sactors and clearly detil the specifie Gotars which you feel
reprasent mitigating fotoes,

3y Invoktantary Tereriration — The transplant program also has the option of not taking any
antion which wonld aliow the terrination from Medicars to ptocesd ag planned. If
termination were o ocour, the transplant program would sl heve appeal rights tnder
42 CFR 8498,

UMG_06255
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Page 2 - Ms, Karen Watnem

For your reference, we have also aftached a table of the program’s recent. }-year patient and graft
purvival sates. If you have any uestlons about any of the Information cuntainad i this [aiter, pleass
feel free to contast Sherry Clark IR Jihs,oov, (410) 786~ Hesks),

Stnesrely,

e T

<" Thomas B, Hamitol
DPHirector

ce: CME Reglonal Offles

UMC_ 00256
11-0243_0046
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September 11, 2008 - ' 5

Shetry Clatk

Survey and. Ceriification Group, CMSC
Centers for Medioare and Medicald Services
7500 Security Blvd, Mailstop §2-12.25
Baltimore, MD 21244 .

Dear Ms, Chark:

This Jetter supplements our Request for Approvel Based on Mitigating Factors.dated August 11,
2008, To reifersts, our request is for the fallowing: ¥

Mame! . L .

University Médical Cénter of Southern Nevada (“UME™)

Program:
Kidney Transplait Service

Clantaet:
Kareh Watnerty, RN
Trmspl&nif Adininistrator

Conditions of Partictpation for which UMC is réquesting CMB rfeview for mitigating factors
are:

42 CFR 482,80 — Data submission, clinleal experience and owtcome requirements for inttiel
appraval of fratisplant oenters,

42 GFR 482.82 — Data submilesion; ofinioa] experlence and suicome requirervients for te- apprm?a;l
of transplant contgs,

Acihye 11260069 3.D0C . -1
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INTRODUCTION

UMC igrequesting approval based on mitigating factors far afl of thereasons set furth in
Appendix One of the Procesé for Requesting Conslderation of Mitigating Factors in CMS*
Defermination of Médicate: Apgroval of Crgan Transplant Centers (*Process for Requesting
Considefation™).

Firgt, UMGC i biately out of compliance with the Final Rule's standard for one-year patient:
survival, and wonld actually be in complisnce with the applicable standard but for the suicide
death of one patient for reasons wholly unrelated to the patient's {successfal) kidrey transplant,

Second, decerfification of UMC would cause 2 catastrophic loss of access to care for the patients
on UMC's wat list and for the large and growing populstion of SouthernNevada, Indeed,
Nevada’s csnly other kidney transplent propram. closed just two months ago on fuly 1, 2008, and.
that program’s waii-listed patients are still in the provess of being merged into UMC‘S walt ligt.
The closest.exsting kidhey trangplant centers (in Phoentx, Anzona,,sa]*r Lake City, Liizh;

Southern Califomia; and Northérn Ca {{fornia) are all et least four t6 eix hours’ drive ot UMC.

Third, factors beyond the contrel of UMC have had & negative effeot on the pro gram 8 putcomes,
inclading the uitimely 1llness end death of Dis Jaseph Snyder the progrsm’s primary
nephrelogisf, dnd the coment serlous:|iess of the! program's pringary surgeon,

Foutth, UMC's kidney transplant program has sucoessfully implernented major quality
assesaprient and: performance-hnprovement raeasutes in the past eix months and additfonally
B OYS. unprecedented support-—both financial and otherwise—fiom UM s new executive
leadership feam.

I MPORTANT NOTE

In addition to s fastors suintnarized above, please hote thet on September 9, 2008, UMC
informed the OFTN of ita décision to initiate immediately & pariod of “functiondl inactivation” as
desoribed ln the OFTN Bylaws, Appendix E, Seution If; Part. C, and as further deseribed in the
Final Rale at 42 CFR 488.61{e), UNIC took thls step, out of an abundance of cantion, afier
Jearhing on Septomber §, 2008, of a serfous iilsess requiring the [‘zospltal zation (in an intensive
care unit) of the-dddney program’s primary (and sole ﬁllitlme} surge@n As previously deseribed.
i UMC’s worrentive aetion plen submitted to the OPTHN (see. Exhibit A- ) 5) and désoribed during
GMS* validation-survey on August 5, 2008, UMC has been actively réciiitiig additional stirgical
staff to the program. Al this time, UMC is finallvinga contract gllsuant to which the Ubilveraity
of Utah Wil supply four-ésperfenced siivgeans from fts highly successful kidiiey transplant
progmm to UMC"s program on a rotdting, falltime basls until such tine as UMC successfnlly
recinity perinatient sdditional surgical staff, I Hght of the ourrent serlons iliness of UMC*s
primary strgoon, UMC decided 1o indtiate its perfod of funciional inacflvation i sueh time as
thie contract. with the University of Utal i executed and the Utal physiciens ave flcensed o
pmctjce in Nesrada by the appropriate Nevada authorities, MG will not reactivate fts frogs A,

! The UNOS peer review survey team noted Jn Febrary 2008 that the primary surgeon Is “well trained, siklled, and’
dedicated to the kidney trunspianf program” (ses Exhibit A-4),

Hotive 11280064 3,000 wl -
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with the OPT until the Uteh teani Is in vilace and teady to sierform trarisplents or i) UMC has
suecessfullirireerutted sdditional fulltime, exierienced kidneds hansilant swrical staff,

A, PATIENT SURVIVAL QUECOMES

CMS? fetten 10, UMC dated August 6, 2008, corseotly notes that UMC's program does not satisfy
the Final Rule’s one-year patienf survival condition of participation. Pos the SRTR cohort of
July 1, 2004~ December 31, 2006, the *expeoted” number of deaths was 181, Porthe SRTR
cohort of January 1, 2005 ~ Jme 30, 2007, the “expected” number of deaths was. 1,75, Thus, for
each of those SRTR reporting perfods, UMC would be.in complisnce: with the outcomes
requirement if the actual number of deaths had been four (e, 4.00<1.81 - 3.00; and 4,00 < 1,75
+3,00% In each repoiting pétiod, & fifih death would place UMC fust outside of the compiiance
standard (hy .19 forthe first BRTR ochort and by (25 for the sgsond SRTR eohott).

In each reporting period, UMC's prograim had five actual deaths, thus barely miseing the

compliance sfendard, However, in.gach.of the ERTR cohorts, one nf the five deaths resuited

from 4 patient’s suicide for repsens wholly unrelated to the sucoess of the-patient’s transplant,
This patient was transplanted on March 25, 2005, The transplant was succsssful and on May 6,
2005, the patient’s creatinine was 1.1 and lier BUN was 12, The patisnt committed suicide op
May & 2005, Atthe time of listing, the patient had a history of mental i{lness, She was desmed
to satisfy sclection eriteria based upon regular psychiasric care, a successiil ooinpliance history,
high cognitive finctionitg and a4 suppottive hindband of 14 years. Inthe prograrm’”s judgiivest,
this patient’s; deatti was netdus to inadequate transplintcafe, But for thi¥ fatfent’s continued,
inchisios. 16 $he SRTR détiorts, MO would bg [n eafithliahde With e Fitel Rile’s duteorrdes.
standard, Iteniedlly, this patient will “drop off”'the next SRTR reporting cohort for the perfod
Tuly 1, 2005 thiough December 31, 2007, As can be sedn in the three-ear teble belaw
(fegnested by CNS 1o be set forth it this Submission], UMC will report 4 fofal of Tour deaths in
the iext SRTR: repbrtinig period; dongeduently, UMC’S pragram will be In dompliance yith the
FinalRule’s sutcomes standard when the SRTR iseues its nextseport in Jinuary, 2009,

Ascan also be seen in the table below, UMC's frendlive has been improving, partieularly in tie
final yoar of the three-year table.(Le., calendar year 2007). In that year, with 39 total transplanis,
this were no-one-month deaths, one one-month graft fallure, one one-year death and vne ene-
year praft fallure.

2 "o of the other four deathe that.ccourred during the-SRTR' s two most recent reporfing periods wers prtlenis
whe wers fisted pursuant fe-foeser sslectlon criieria than now exists-at the program, One pattent, age 74; with
hypertensfon and cliabetes (but with wo cardiac symploms and 7 satisfeciory pre-fransplant cardiae evalvation).died
of myscirdlal jifabction skivrity AFE watsplant in Pebrtery 2006, Afiother patient, age 62, with Rypertenslot,
diabetes and & histery of coronary erisry-dlsease, died of cardiac amest.shertly after transplant in March 2006,
Weltherof these patients would heve satisfied the program’s revised selsctfon criteria that wag published in March
2008 {see the-program’s OFTH corrective setion plan, Exhiblt A«8), Oftheremafning twordeaths In the reported
SRTE cohorte, one patient’s death wis reportéed by the oeroney as ceused by chronigrenal failure even though the
pationt's last creatinins yesult (thres weels prior to death) was 9,0, This patient wes repeatedly non-compliant post-
pperatively and self-reporied post-epsrative dg wbuse-(pre-ransplant eveluetion revealed np psychintric concerns
and.no evidence of sibsiance ablize). The Batent refised advice (o report 1o the BR and whs foiind dead at home.
The program: stispects that drag abuse was likely the proximate cause af death,

L]
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TABLE: UMC'S THREE YEAR OUTCOMESAT SIX-MONTH INTERVALS
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B, ACCESS-TO-CARE ISSURS
1) Evidencr of Acoese!

Closure of UMI¥s kidney transplant program would havewdevastating effeston the patient
population i the State of Nevada, southwest Utah, and nosthern Arfzone; The July 1, 2008
closiire of the Iddney transplant program af. Sunrise Hospital and. Medical Center (*Sunrise’ )~
the nnly othet tfahsplant hospita] in the area—means that the WMC wait list, already large, is
growing rapidly &s former Sunrise patiefits ate mérged onte UMC's Hst. Prior to the closure, of
Sumvise, UME had 137 total patients on #s wait list, 72 of whorm were stetus 1, Currently, UMC
lsts: 159 total patients; 85 of whorii ale-statas: 1, Of a (tal 162 patlents who were refesred ic
UMC fiom Sunrise, 20 have bees listed so T, atid 139 pafients are stil] beizig evaliated, In
other words, UMCs. wait list coyld shortly more than dowble as a result of 8 iriss’s clesine,

I addition 16 the rapidly growing wait list at UMC, closure of UMC’s fransplant program would
severely itipact the patient popu]at:lnn bevause the nearest transplant hospitals ane several
hiimdred miles froii Las Vegad, Patlents would have 4 much more difﬁcu f thime accessing:
transhlants with fhat kind of distaneé barrler and almost. surely many patients would de-list,

Astive_11280064_3.DOC v
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2)  Populuwrion Considerations:

The patient populatiofi served by UMC ineludes a large ténsient contingent attidcted by cultural
and other factors unique 1o Las Vegas, This popuiation has a demanstrably high incidence of
diabetes, drug and aloohol abuse, and prostitutioh, all-of which make the walt list population high
risk compated. with other wait list populations,

3) Crgan-Type Considerations:

Las Vegas isa large eity with a rapidly growing population, and &8 such is necessarily the source
of & large mumber of eadaveric organs. If UMC closes, many of those organs will be lost because.
of the great distanees to the nearest transplent centers,

94 FACTORS BEYOND THE CONTRUL OF THRE HOSHITAL
The UME ; Progfam nap‘hroiagﬁs& Dr. Tbééph Snyder, who at the time was being shaved with the

i

srmn R eIE S ransplant-conter-et Buntiferirar-didinosedwith-g e thréatening-distasern- 2006

and became incréasingly unavailable 16 the program tiniti] By untimely death én December 17,
2007. Dr., Snyder's illniess and subséduent uhevailability caused strafns on the program that
might weil hawe Indlrectly affsoted UMC*s oudeothes. for parfs of 2006 and 2007, Purtherhore,
while not related to the cohort perfod of 1/1/2005-6130/2007, UMC’s primary transplant surgeon
is also now il} with a seriousiiness whmh protapied the program to indetivate as of September 9,
2008, The program wilknot be reactiveted wati} new surgical personnel have been hired,

B, QUALYEY INPROVEMENT ARD MANAGHEMENT INTERVENTIONS
1) Annlpsion

UMC bex engagedin a comprehensive, thorough, and farreaching roet cawse analysis, leading to
the extensive Corrective Action Plan subinitfed to CMS (see Bxhibit B). Furthermore, UMC
submitted 4 final Cortective Action Plan to the OPTN within the last two wesks, andin a
September 5, 2008 telephode ¢all, OPTI staff cohfitmed that thé plan is satisfactory (sée Exhibif
A-5),

2 QAPR

TUMC meets all. fhree of the QAPI eriteria pef forth in the Process for Requesting Consideration!
sigtitficant improvements frite QAPT Program, implementation of imprevements, and
ingufficient tine for improvements to: manifest in SRTR datz, UMC has instituted a major
revision of ity polictes and: procedures;to conform to OPTN and CMS guidelines (sse Bxhibits A.-
5 and B). In March 2608, UMC established a Transplant QAPI Comumittee, which has been
meeting monthly for thepurpose of doveloping trandplant-apecific policies, Specific policy
changes lnclude the folldwings On Match 19, 2008, UKAC revised tts policies in the tanagement
of recipient and living doncrs fo encofnpass all of the progrim’s muliidisciplinary team.
Muiudasciphnary rounds were re-instituted on Maroh 19 2008, and & multidiseiplihary
documentation tool was adgpled and s complefed on every inpatient affilinfod with the
trangplant program. The. transplant soctal worker was, dedicated to the fransplant depertment on.
5 fulltime basis.on May 27, 2008, On March 19, 2008, UKC alse $mplermented revised

Avtive_11280064 3,000 -
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procedures for consent foi the potential reciplent and fving donor, All potential recipients and
donors are required to sign informed consents: for evaluation and surgery prior te procesding
with work-up. Consent forms have been revised fo. inporporals componehts that must be
conizined in the consent process as required by the Final Rule and the OPTN, and the forms are
glven to. cach patient In the initial patient packet,

T March 2048, a revision of clinte charts was begun to provide & more structured angd
streamlined provess for comelating patient medionl rocords. The new eharling proosss is-now
complete, On March 19, 2008, UMC Implemented revised provedures for ABO verification, and
the new process was apiroved by the Medival Bxecutive Conithities on Match 25, 2008, Aj {x-
service tainitug was provided fo pil operating room nurses on willizatlon of tlwzr"a*i’fised ABO
forms or June 5, 2008, On-Mareh 31, 2008, & new ellnic prdtess whs iiplemented, ineliditg a
new eveliation prooess for iving doners. At that firne & living donor coordingler was elso
estalilished,

eI APTLZ008, seyeral trapsplant policles were. rexdsed.in.cellaboration with.the transplanat:
surgeon, nephrologists, transplant sdministrator, and eoordinators; including:the pre-f.ransplant
process, post-iransplant prodess, and the living donor process from entrance info the program
through post-donation, In Aprila policy was alse implemenied to ensure collaboration and.
comuupication betweeti the transplant center and dialysis centers, With sl of these policy:
chetges; UMO has maved ffoth a “sivgeon-driven® piogtam (as chiarbetérized By the UNOS pegr
review survey feam i Febtuary 2008) {0 & comprehensive multidiseiplizary approach,

s A sufficlent amount of time has not yet passed fo allow for these improvements to be.reflected in

the SRTR data;, but as steted inn Bponise i Patlent Qutccmes, seation A above, whery the next
SRTR report is published for the perlod 7/1/2005-12/3 1!2{}07 two deaths will fall out of the:
ephort, and UMC will be in compliance with the Fingl Rule’s outoomes standasd, Further
improvement g expected as the QAP falkes deeper roof within the progran.

3) Governing Body and Manngement:

UMC?s new executive feadership team has demonstrated an uaprécedented financial and
philosophical cétmmitniet tostippirting UMC"s kidnéy transplant progrash, Thethree criteria
of improvernerits in management, implementation of thése imprevements; and ihsufficient time
for the impeveitients to manifest i the SRTR data, &3 set forth i the Process for Retbesting
Consideration, have all been met, UMC has achieved npressive changes in exceutive
Iaadsrship and administration secording 1o the corrective setion plan recently submitted fo the
OPTN (see Bxhibit A-5), including the following:

1) Appointment of Kathy Silver as the parmanent Chief Exetutive Officer as of
Agpril 15, 2008,

2) Appointment of Karen Watnem as a fulltime, dedicated Transplant Administrator
on March 14, 2008,

3) Appointment of Matio Paquette, LPN, as Data Coordinator for Transplant Service
on May 27, 2008,

!
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4y Appointment of two additional Clinical Transplant Coordinators; one of whom
began work on July 14, 2008, the other of'whom began work on August 4, 2008,
One of these new coordinatars is dedicated to the crucial fask of wait st
meanagesnt,

A critical mandgement change that UME hag instituted, es nbted in the OPTN Corrective Action
Pla, is that for the fifst time the dedicated Transplant Administrator, Karen Watnem, reports
directly to the Chief Executive Officer, 5o the fragmerited réporting noted by the UNOS peer
review sirvey team in February 2008 {s no longer I8 exdstence.

As acknowledged in its Corsective Action Plans to both ChS8 and the OPTN, UMC has
nreviously suffered from systenio deficiencles that may have adversely affectod its patient
outcomes. Orver the past six months, a concerted sffort hasbesn put forth to analyze and correct
these deficiencies. A comprehensive somentive action plan bas haen enccessfullyimnlarhentad

Nev execirtive Jeadérship has demotiirated nnprecedented sipport forthe progrant, Critical
policies, including patient selection criteria, Fave been revamped, updated and improved, A
model QAPT pregram §g i place, Lines of communication ate olear and, fox the first time, a
fulltime, dedicated fransplant sdmindstrator feports direcily 1o the CBO,

The program has for some Hime been aggressively vebruiting fov addifional permanent surgical
staff. Qut of en ebimdatice of caution, when the program's sole fullfises suigeen el seriowsty il
last week, the program deoldet that it wag {1 the best Inferests of ifs patients to Inftiate a perod
of funciional inactivation te ensure that all of the systemic improvements that have been
fraplsmented are maiched by a first-class surgical {eam with appropriste-levels of breadth and
depth, Asnoted above, UMC will not re-activate {ty program untl] such a.surglos] staff s fully in.
place, The program knows of no better way of demonstrating its commitment to eutstanding

patient outeomes than by calling this “Hmeout” 1o allow foi the retention of a robust surgleal
teati,
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We request that CMS serfously consider these mitigating factors when maldng lts certificatiof
decislon. W belfeve that UMC has already safisfied the Final Rulss outcories standard once
the mon-transplant-related patlent death is taken into account, Even so, UB4C has aiready
demonstrated s commitment so improve its outcomes by Implementing the meesures noted,
sbove, Finaily; closing the program would mean great hardshlp for the patients on its wait Hst,
given the recen, closure of the program-at Sunrise and the migrationof Sunxise’s patients to
UMC"s wait list, and the fact that UMC Is the only ¥idney transplant program within several
hutidred: mifles-of Las Vegas, We ask that GRS grant approval fo UMCE based on these
mitigating circumstances,

If there are any questions concerring this request pleass feel free to-contact Karen Watnem or
e, :

éineereiy.,

Kathleen Silver
Chief Brecutive Officer
University Medioal Cenler of Southern Nevada

Active_J1280064: 3,00C 8
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March 2008
10-12 Initial Onsite Survey
May 2008 '
28 CMS Regional Office sent letter to UMC with sutvey findings,
Condmm lovel finditgs for Onicomes, Patlent and Living Donor
Selection, ABO Verification, and Quelity Assessment and Porformancs
Fmproverment (Ongmal termingtion dates Tuly 14, 2008, and October 13,
2008-both later extended) .
11 Plan of Correstion for 2567 due from UMC
July 2008
14 Dngmal termination date for Cnndmon-lavei dsﬁmenmes othar than
B aneTISY (. | 110} 3 L1 S il R A i SRt s e - —— b an e eyt im
Aupust 7008

4 LMS RO sent letter fo UMC extending tormination dafe for deficiencies
not related to patient survival outoomes

3 Conference call with UMC to outline that the program did not meet the
July 2008 SRTR. owtcomes and describe program’s aptions 1) voluatary
withdrawal; 2) request approval based on mitigating factors; 3) allow
tettninaiion to procesd,

57 Sutveyars conduct onsite revistt at TMC ta review correction of sarlier
cited deficiencies. Three deficiencles still outstanding including: 1)
pobient survival outcomes; and 2) ABO verification during organ recovery

6 *Send follow-np letter to UMC confliming August 5, 2008 conference call
ﬁzldinga,

11 UMC subnnts ledtor to CMS outlining infent o apply for approval based
oh mitigating factors

September 2008

Timelines Univorsity Medical Cenfer of Southern Nevada
Kidpey Trawsplant Program
Burvey, Correspandetes and Enforeement Action

CM8_Bdr1_0073
11-0243_0067




( 5 O CMERO sent letter to UMC with findings from re-visit and requesting
¢ plan of correction
11 UM subsmits full request for approval based on mitigating factors
15 Discugsion .b:s,le CMS I\&itigatiﬂg Factots Panel
23 Discussion by CMS management and decision to deny appmvé] besed o

mitigating factors, de-vertification timetable proceeds,

20 Conference call with UMC fo relay that the tetminstion will continue (e,
the request for approval based on mitigating factors was aot successful)

Octobar 2008

13 Original termination date for Condition-level deficiencies related
fo guicomes o
16 Letter to UMC from CMR Reglonal Office, Meticars de-

cerlifioation set et Novembet 20, 2008 unless the program chooses
to withdraw by Qctober 24, 2008

o v o e B e RepehvOd-call-frotn-attorney-ropresonting UM E-The facility-doog - — - v e
not have sufficient tims to provide beneficiartes with 30 day notive
_ and there was an error in the type of outeomes not mst. CMS
1 agteed to re-send e lefter with later termination date to allow
{ sufficient time for beneficiary notice aud to correct the notice.

23 Re-send Letter to UM from CMS Reglongl Office, extension of
Medicare-de-certification date to December 3, 2008, unless the
program chooses to voluntarily withdrew by Novernber 6, 2008

T TR
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GCetober 31, 2008

Ms, Kathy Silver

Chief Executive Office

University Medical Center - Southern Nevada (UMC)
1800 W, Charleston Boulevard

Las Vegas, NV 89102

Re: Adult Kidney Transplant Program
Dear Ms, Silver:

As communicated in the Qotober 23, 2008 letter, the Centers for Medicare & Medicald Services

e C ) determinedat-the-Adul-Kidney-Only-ransplant-eenterattheUniversity-Medical Center
does not meet federal requirements for participetion as & Medicare-approved transplant program,

After examining the unlque clreumstances of the UMC, the imminent efforts 1o effectuate
jmprovements, and most importantly our shared desire to minimize disruption to the health care of
potentiel organ recipients, we will extend the termination date until January 8, 2009, Accordingly,
no Medicare payment will be made for transplant services farnished by the center on or after that
date. This action does not affect the Medicare hospital provider agresment for UMC itsslf,

All other due process rights and contact information from the Qctober23 letter remaln unchanged.
Purthermore, you continue 1o have available to you the option to voluntarily withdraw prior to the
termination effective date. The associated publication of public notice in the Las Vegas Sun, will
therefore ocour no Jater than December 8, 2008, unless a binding, mutual agreement s achieved
between the parties (with performance milestones), and the agreement is executed prior to
December 8, 2008, We reaffitm the basis for taking the termination action and reserve the right to
pursue termination based on those original survey findings previously conveyed to you and the
history of unacceptable cutcomes (as indicated in the July 2008 risk-adjusted outcomes report from
the Solentific Reégistry of Transplant Reciplents Report).

Further, we are extending the scheduled termination date to J anuary 8, 2009 based on the
understanding that the interim milestones in the Atfaclinent to this letter (enclosed) are met, This
extension will permit the hospital additional time to explain recent actions taken by hospital to come
into compliance with foderal requirements for patient safety and quality of care, reduce mortality
rates, and implement additional improvements that the hospital proposed to CMS on Octeber 29,

2008,

In November 2008 CMS will review details of the hospital’s improvement strategy, Should CMS
determine that the fmprovement actions are not likely to enable fulfillment of the Medicare

Denves Ragional Offlce Ban Francisoo Reglonal Offlee Seattle Reglonal Office
1800 Broadway, Sults 700 60 7" Streed, Suite 5-300 (5W) 2201 Blxth Avenue, RR-48
f Denver, CO-B0202 8an Frahclsto, A 24103-8707 Saattle, WA 88121
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Conditions of Participation, CMS will provide & writien explanation of the determination prior to
Desember 8, 2008 and the soheduled January 8 termination of Medicars participation will proceed,

If CMS and the hospital do execute 4 mutually-binding agreement prior to December 8, 2008,
however, CMS may permit & further extension of the prospeciive termination dete beyond January

8, 2009; CME wounld then scheduls an onsite survey in 2009 10 verify that the improvements are
effective in meeting all federel requirements, Shou/d this later survey verify that the transplant
program meets all CMS requirements for patient safety end guality of care, CMS may rescind the
termination. However, if the re-survey finds that the hospital does not meet all federa) Conditions
of Participation, CMSB would centinue proceedings for the terminetion of the aduit kidney transplant

center’s Medicare participation,

We look forward to furiher discussions and actions within the coming weeks to meet our common
objective of high quality health care for transplant recipients In UMC's adult kidney transplant

rogram. If you have any questions concerning this lefter, please contact Bd Q Japitana at 415-744-
by email & (Glerns hhs.aov,

Sincerely,

Vi ey 1N IV Yol
Deborah Romero

Operations Manager

CMS Western Consortinin

Fnelosure

CCr Ms, Karen Watnem, Administrator, UMC Transplant Serviees
Mr, Glenn Kiinsky, Attorey
Nevada State Depariment of Health
Commander Steve Chicketing, Associate Regional Administrator, Survey & Certification
Thomas Hamilion, Director, Survey & Certification Group, CMS
Abgela Brice-sinith, Deputy Director, Survey & Certification Croup, CMS .
Kasen Tritz, Technical Ditector, Transplant Program Survey & Certification, CMS
ClS Fiscal Intermadiary/Medicare Administrative Contractor
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CMS' one-month extension of the termination date will permit UMC to provide additional
information to CMS to demonstrate present readiness o provide safe transplantation services of
high quality. CMS will engage with UMC in the next 2-3 weeks 1o consider recent actions by the
hospital to limprove qualify of care, reduce mortality rates, and implement additional improvements
that the hospital proposed to CMS on October 29, 2008,

In November CMS will review details of the hospital’s improvement strategy. Shouid CMS
determine that the improvement actions are not likely to enable fulfillment of the Medicare
Conditions of Participation, then the soheduled termination of Medicare participation will proceed,
If CM8 and the hospitel agree, however, CMS may permit a forther extension of the prospective
termination date beyond January &, 2009 and would then schedule an onsite survey in 2009 to verify
that the improvements are effective in meeting all federal requirements, Should this later survey
verify that the fransplant program meets all CMS requivements for patlent safety and quality of care,
CMS may reseind the fermination,

While the outcome of these additiona) deliberations 18 nof pre-delgimined, We &re encolreged By the
hospifal’s indicated willingness to make necessary imprevements,

Below are certain astions and informeationg! resources that we will need o begin the additional
, teview.

g
'

1 A. Surgleal Capabilities
« We nnderstand that UMC will execute contractual agrsement(s) with qualifiad Nov, 10, 2008
surgeons to mainiain a fully operational surgical team that provides local surgical
coverage 24 hours per day/ 7 days per week. Ifthe agreements provide for
rotational coverage, there must be significant protestions and procesges in the
apresment 0 ensure that the rotational coverage does not result'in fragmented care
- for patients during the post-iransplant period, Please describe such arrangements
angd the status for the surgical team to be licensed by the State of Nevada and to be
eradentialed by TUMC,
« Provide CMS a copy of the written agreement(s) with such surgeons, -
» Describe the specific nature and breadth of coverage by the surgical team during
" the transplant pedod to ensure continuity of vare, '
B, Mainfenanee of an Effective Internal Quality Assessment pnd Performancs Nov, 10, 2008
Improvement (QAPT program, UMC will sent to CMS: ‘
v A copy of the written Quality Assegsment and Performance Improvement program
operational protocols, includlng protocols for:
1. Regular review of al] outcomes (patient and graft survival rates);
2. Timely review of all 30-day readmission and complication events;
4. Chart review to verify compliance with the blood type verification policies,
v A list of the members of the Quality Assessment and Performance Improvement
tearn and their fitles or description of primery responsibilities at the hospital;
« A list of all of the objective performance measurss currenily tracked by the QAP]

COE.BERKLEY. 000464




program. ' ]
« Documentation that a full analysm was condneted of the adverse event that ‘
oceurred in Spring 2008 in which a llving donot’s native kidney failed subsequent
to the donation; a copy of the recommendations for policy or procedural changes 1o
prevent a recurrence, and a description of the actions implemenied o prevent a
recurrence and to promote compliance with the hospital’s own policies for donor

selection and followeup,

C. Administrative and Surgleal Leadership: | Now. 10, 2002

¢ Provide a written plan that fully describes the implemented and platned changes
1o transform the key adminisirative and surgical leadership of the program, The
plan must identify ptevious leadership, and current and future leadership whick
would include both interim steps {dhiring the period of the agreament with the
University of Utaly) as well as long-range plans.

| & Describe speeific commlitments the hospital has made to support the development

and proper administration and oversight of the program.

COE.BERKLEY. 000465




Provide individual name(s) and any edditional description of changes that UMC will be making or
hep made in the administrative or surgical leadership to transform the program and ensure that these

efforts ave sustained,

Position ' ‘Tirae Period Description of other
January « frnterin, Long-range changes to thess
Septeinber 2008 | During plans, { pasitlons
Agreement with | following Univ,
Untv, of Utah | af Utah
' fgreement

Chief Executive
Officer

1 Chief Operating
Officer

Director of the
Transplant
Program

Transplant
Administrator

Primaty Transplant
Surgeon

Other Transplant
Surseons

Primary Transplant
Physician

Other Transplant

Physician

COE.BERKLEY.000466




'Pleasé.respond to the following question by November 12, 2008

D, Ouestions Rerarding the Agreement batwean the University Medieal Cenfer and surgeons

from the University of Ltah

1. What s the duration of the agreement between the surgeons from the University of Utah and

1

the surgeons from the University Medieal Center? What are the gpecific actlons the hospital
is taking to enlist and mainfain & complete, local surgical team full-time beyond the interira
rotational assighments?

Who are the four surgeons (and thelr qualifications) who will be serving in a rotating
function? Are thelr primary responsibilities at the University of Utah to perform kidney
transplants (Lie., they are part of the kidney transplant program at the University of Utah)?
Will these four surgeons also be resovering organs with the Organ Procurement
Organization?

E. Pre-Transplant

1.

Who are the primary transplant surgeon and primary transplant physician designated to the
OPTN for UMC? Have they been approved by the OPTN?

a0y

Wiomstemesbersofthe Tl S dSa PRy eanTIoT TIving d0T0rs and CANGI(AEs? WHAL

B Lo

ave their rofes?

Will a fransplant surgeon see all potential candidates being evaluated for transplantation?
Who are the nephrologists(s) evaluating the patient? Are those individuals specifically
frainad in trensplantation?

What was the averags days/weeks needed for a patient to complste an evaluation p110r o
going inactive? Does the progratu expect that this will change?

¥t surgeons are toming in on. a rotating basts, how will they gvaluate the patients? For
example, if the patlent comes ane week and requires more testing, will the patient have to
wait until that surgeon who initially saw him or ber rotates in again to review histher follow
up? What will be the arrangements to ensure continuity of care for the patients? What
arratgements are in place or are being made to prevent delays in Hsting of the patients?
Will the transplant surgeon who svaluates the patient be the mdiwdueﬂ who participates in
determlmng whather the programt’s selection criteria are met?

What is the process the program will use to decide when the patient is lisied (meeting,
discussion, paper review by the team)?

F. Transplant

1,

We undersiand that there will be 2 Utah surgeons available onsite at University Medical
Center at all times, Is this acourate or ig another arrangement contemplated?

G. Post-Transplant

1.

2,

jE8)

Hew will patient follow-up be maintained if the surgeons are serving on a rotating basis?
What will be the arrangements to ensure continuity of care for the patients’ follow up care?
Who is-the transplant nephrologists(s) who will be following up with the patient
jmmediately post-ttansplant and post-discharge? What will be the arrangements 1o ensure
continuity of care for the patients? Will the nephrologist call the surgeon in Utah if he/she

hags 4 question with regard t¢ a patient whose surgeon is off rotation and not available at the

Nevada transplant hospital?
Will the surgeon from Utah have any acoess 1o patient medical records when they are not in

Nevada?
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From: Kathy Silver
Sents Wednesday, October 22, 2008 1:21 PM

To: rory reid IR Goselsawyer.com>
Subject: Kidney Transplant program

8otry fo bother you about this, but did you have a chanos to'mentlen to Senafor Reid aboul our needing hishelp
tegarding the problams we are having with SMS and the Transplant program? | heard from Shelley Berkelsy this morming
and we have a call with her-staif this afternoon, | have also asked & close frlend, who s releted by marrage to John
Enslgn to try to get some assist from him &5 well, Af this peint | feel that we must reach out 1o our Federal folks if we are
to stay an aotion by CMS, Thanks for your help.

Kalhlean Sfiver

Chlef Exooutive Offlicer

Unifversity adigal Gentst of Southein Nevada
(703} 563 )

CORE.BERKLEY,. 097835







From: Luband, Charles A, _@ropasgray.com>
Seat: Thureday, October 23, 2008 2:05 PM

Tat Cioffron, Matthew 4
Cet Luband, Charles A.
Subject: RE: UMC Conference Call

Fimail house gov>
rOpesgray.com>

Thank you 0 much

We're still wotking throvgh the offices, but here's a guick status
1eport:

T think Sen. Ensign's office is also Inclined to Lelp, but Michelle
wanfed to look through the materfals and diseuss with the Senstor,

We spoke this morming with Sen. Reid's office (Kate Leone and Janice
Miller inLas Vegas) and they very nmuch want to Lelp, slihough the staff
needs to mach the Senator to conrdinate,

1 jnst spoke with Alanna Porter in Rep. Porter's office. They would

very much like to do a delegation letter, T alsa encouraged her to eall

the two mutiber I'o providing you below and she also offered to bave the
Congressman call Kerry Weems and Herb Kolus,

1will reach out shortly to Leanne Walker in Dean Heller's office,

Tfyou want to call sarmeone gt CMS the person fo call atthe Regional

Offics 45 Deboxab Romexe at 415-74 * Karen Tritz at 410—786-
The message at this point is to not dssue & new letter terminating UMC's
approval. You should know that yesterday we received an email fourth

hand where Ms. Romero indicated that they intend to resend the letier

very shortly.

Charles A, Luband
ROPES & GRAY LLP
7202508 [ 202-s0 7, 7 202-355 L
One Metro Cenfer, 700 12th Stieet, WW, Sulte 900
Iashinetor 200035-3948
TapesETAY COM
WW ¥, TOPESEIaY,com. .

—{rigingl Messcage-——

From; Coffion, Matthew [mgxﬂ.tg-mlaii-_mus.ﬁ.gmi

Sent; Thutaday, October 23, 2008 1:29 PM
To: Loband, Charles A,

Subject: RE: UMC Confetence Call

Hellg Chatlie,

I'spolee with the Congresswornan this moming, She confirmed thal she is

COE.BERKLEY.000287



happy to send a letter (which I am curtently deafting) and would be open.

to dolng something 2¢ & delegation in the fufnre, She also mentloned
having spoken with Senator Reid of) this lssme. ‘

Talso tried to call Bd Japitana at CMS to get some clarification on
thefr position, buf learned that he i out this week,

Pizase Leep e posied on the responge you get from other offices if you
e,

Thanls,
-Jviait

Matthew Coffion

Leglslative Assistant

Office of Congresswoman Shelley Berkley
405 Cannon Honse Office Building
202-225 1N

—O7iginial Measa g
Trom; Lubaug, Charles A, [ﬂ!ﬁ?’l@“@%ﬁla@ﬁ%}&.@%ﬁ
Sent; Wednesday, October 22, 2008 10:07 PM

To; Coffron, Matthew
Co: Luband, Chares A,
Subject; RE; UMC Conference Call

Mait -~

Tjnsi wanted t send an email following on our-call this aflerioon, We
very much appreciate the Congresswoman's help In this matier. Please
feel fiee to comtact me If you have any questlons or nesd anything,

We spake with hMichelle Spence in Enstgn's office affer we spoke with,
o, and are hoping to speak with Eate Leane twmorrow,

Charles A, Luband

ROPES & GRAY LLP

7 262500 I 4 202-s0 I 7 20225 J
One Metro Center, 700 12th Strect, NW, Sutte 900
Washington, DC 20005-3948
I < opespray.com

WWW.IOPESEIAY.COI

Cirendar 250 Disclosure (R&G): To ensure compliatice with Treasury
Depariment regulations, we inform you that any U.S. tax advice contained
in this communication (inchuding any attachwents) was not intended or

COE.BERKLEY. 000288




wiitten fo be vsed, and cannot be used, for the prepose of avoiding 1.8,
tax-related penalties or promoting, matketing o1 recommending to anothar
parfy any toc-related matters addeessed herein,

This message (including attachments) & privileged and confidenttal, If
you are not the intended recipient, please delete it without further
distribuiion and reply to the sender that you have recelved the message
i etyor,

Prom: Geotge, Sandra Caron

Senl; Wednesday, Cotober 22, 2008 3:46 PM
To. himail house.gov

Ca: Georgs, Bryan; Luband, Chatles A,
Subject: UMMC Conference Call

Hi Mait,

T understand thai you will be speaking with University Medical Cenpey

and several of my colleagnes ot Ropas & Gray (ncluding Charie Luband,
who Ihave copied abpve) regarding UMCs idvey transplant program. As
you know, this is a very wigent matter « CiS has indicated that i plang

to take steps as conn as November to terminate the program's Medicars
eligibility status, which \nrould_-result in closure of the program,

I have attached a baclyround paper that exptaing the isere and sets
forth UMC's sequest for the Congresswoman's and yrons assistance,
Relevant correspondence betweon UMC and CMS i also attached,

We very much appreciate your taking the time to discuss the issne
(pardentarly on a suuny recess day) and hope that we can count on the
Congresswoman's assistance (o prevent the elimination of Nevada's only
Kidney transplant cenfer,

Thanks, agein.

Best regatds,
Sandra

Sandrs Caton Geoige

ROPES & GRAY LLP

T 202-508 JJ 7 202-385

One Metro Cenler, 700 12th Strest, NW, Suite 500

Washingion, DC 20005-3948
I ;0 pcspray com

WW Y IOPEELTAY. COM

Not admitted in the Distriet of Caliibia. Supervized by Ropes & Gray
LLP Partners wlo are membets of the District of Columbia Bat,

COE.BERKLEY, 000289
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Broms Porter, Alanna -@mai] Jhouse.gov>

Sent: Thursday, October 23, 2008 1:54 BM

To: Coffron, Matthew F@ma'ﬂ ‘house.gov>; Watker, Leeann
S i 056 207>

Subject: FW: UMC Kidney Transplant Program

Attach: CMS-UMC Correspondence.pdf; Wash_7337137_3_UMC TPs for Hill DOC

Hey - you guys watt to do a joint letter?

emmuOriginal Mensage-mm-—-
From: Luband, Charles A. {ma.,ilmf_@r.omsmmnﬂ
Seni: Wednesday, October22, 2008 10:28 PM

Te: Porter, Alanta
Ce: Luband, Chales A,
Subject: UMC Kidney Transpland Program

Alpuna -~

T am an attorney in Washington witl: Repes & Gray, We represent UMC.of Southern Nevada, which has a rather desperate issne
regarding the Medicare statns of UMC's Idduey transplant program. This 1s-a very nrgent matier - CMS has indicated that if plans to
iake steps as soon as November to terminaie the program's Medicate eligibility statos, which would resull 14 closure of the program
and the Joss of atransplant center that currently Las over 250 people an its waltfist,

Ihave attached s background paper that explains the tesue and sets forth TMC's requost for Congressman Porter's and your assistance,

Relevant correspondence between UMC end CMS is also atfaghed,

Chardes A, Loband
ROPES & GRAY LLP
7 202-503 I 24 202607 ] 1 ¢ 202385
One Meto Center, 700 12th Streef, NW, Suite 9G0
‘Washington, DC 20005-3948

[rropesgray . Gom
WWW.TOPESEIAY,cOoln

Circular 230 Disclosure (R&G): To ensure compliance with Treasury Depariment regulations, we inform you that sy 1.5, tax advice
sontained in this commumication (inchding any aitaclunents) was not intendsd or written to be used. and catmnot be uéed, for the
purpose of avoiding TS, tax-retated penaltics or promoting, marketing or recommending to another party any tax-related matters
addressed herain,

This message (ipc]uding attachments) is privileged and confidentlal. If yaou are not the huiended reciplent, pleage delete it without
farther thstribntion zud reply to the sender that you have recaived the message in error.

COE.BERKLEY. 000256
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From; Porter, Alasnz <} 2 hovse.gov>
Sents Thursday, October 23, 2008 4:10 PM

Tos Coffron, Matthew _@m atlhouse.gov>

Subject: Re: Draft Letter to CMS

Awssome. Thanks.

................................
-----------------------------------------------------------------------------

From: Coffron, Matthew

Ta: Porter, Alanna

Sant: Thu Oct 22 16:09:10 2008
Subject: RE: Drafl Letter to CM5

{just spoke with her on the phone, She Is going to take a look at it now,

Matthew Coffron

Legislattve Assistant

Office of Congresswoinan Shelley Berldey
405 Cannon Howse Office Building

202-22 5

ARSI AN A P Y y rrashar

Frotm: Porter, Alanna

Sant: Thursday, October 23, 2008 4,08 PM
TFor Coffron, Matthew

Sublert Re: Draft Letter to CMS

1think lis great, Leeann hag still not gotten back to me,

From: Coffron, Matthew
To: Porter, Alanna
Sent: Thu Oct 23 16:04:31 2008
Subject: Draft Letter to CMS
October 23, 2008

Dear Acting Adminisirator Weems,

We are writing to express our strong disagreement with a recent CMS decision to revoke Medicare
approval of Nevada®s only kldl}qy transplant program at the University Medical Center (UMC) in Las Vegas.
We are coticerned that this decision could have strong negative consequences for our constituents,

It has been brought to our attention that the kidney transplant program at UMC will have its Medicare
approval revoked effective November 20, 2008, 'We are troubled that this revocation is proceeding despite the
fact that UMC has implemented measures to improve guality and taken substantial steps to address the
shortcomings cited. This decision also ignores significant mitigating factors and circumstances out of the
center’s control.

Since originally notified of the deficiencies in the transplant program, UMC bas submitted a Corrective
Action Plan to CMS and taken significant steps to improve quality of care and improve both management

COE.BERKLEY. 000290




procedures and patient outcotmes,

The one remaining unresolved deficiency cited in the August 4, 2008 letter sent 1o UMC by CMS is the
one-year patient survival condition of participation. For two separaie but overlapping Scientific Registry of
Transplant Recipient (SRTR) cohort reporting periods, UMC did not meet the compliance standard because of a
single patient death. However, UMC excesded the cne-year survival condition of both reporting perlods due o
the suicide of a single patient transplanted in March of 2005, which fell in the overlapping segment of the two
repotting periods (uly 1, 2004 to December 31, 2006 and January 1, 2005 o June 30, 2007},

This suicids of an otherwise successful transplant patient is lamentable, but beyond the control of UMC,
Additionally, data for the latest cohort reporting period from Tuly 1, 2005 to December 31, 2007 set to be
refeased in January will show that UMC has come back into compliance with this final requirement,

Revoking Medicars approval for the UMC kidney transplant program [s uncalled for and will {eopardize
" e health of hundreds of our constituenis while placing a severe burden on transplant centers in surrounding
states. We ask that you reconsider this decision, and would be heppy to discuss this sitnation with you further if
necessary, Thank you for your considerstion and look forwasd to your response,

Stacerely,
SHELLEY BERKLEY JONPORTER DEAN HELLER
Member of Congress | Member of Congress Member of Congress

Watthew Coffion
Legislative Assistant
Office of Congresswoman Shelley Berkdey

405 Car use Office Building
202-225

COE.BERKLEY.000Z291
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@ongress of the Hniteh Stafes
Walfingtor, B4 2HELE

Ootober 24, 2008

Kerry Weems

Acting Administeator

Centers for Medicare & Medioaid Services
7500 Security Blvd

Baltimors, Maryland 21244-184%

Dear Acting Administrator Weems,

We are writing fe sxpress our strong disagreement with the apparent CME decigion to revoke Medicars
approval of Nevada's only kidney transplant program at the University Medica] Center (UMC) in Las Vegas, 'We
ave concerned that #his decision dpes not protect Medicare beneficiaries, and could have strong negative
oonsequences for our constituents,

It has been brought fo our atiention that the kidney transplant program at UMC will have its Medleare
approval revoked effective Decsmber 3, 2008, "We are troubled that this revooation i proceeding despite the fact
that UMC has implemented measures to improve quality and taken subetantial steps to address the shartoornuings
cited, Thiz decision also ignores significant mitigating factors and oirctmetatices out of the center’s control,

Binoe o:siginaliy notified ofthe deficiencies in the transplant pmgifam, UG hag submitted a Comrective
Action Plan ta CMS andfaken signifidant stepé tbr tmpivave duality of care-end improve both management
procedurss and patient outcormes.

The one remaining wresolved deficiency eited in the Abgost 4; 2008 letter sent to UMC by OMS is the
ane-year patient survivel condition of participation. Ror two esparate but overlepping Scientific Registry of
Trangplat Resipient (SRTR} cobort reporting petlods, UMC did not teet the compliknos standard beoauss of the
inolusion of & denrh that resulted from a patient's suioide in May, 2005, This death from over three and g half
yeary ago still falls in the overlapping segment of the iwo reporting periods (Tuly 1, 2004 to December 31, 2006
and Janvaty 1, 2005 1o Jone 30, 2007).

This suicide of an etherwise succeseful traneplant patient {8 lamentalble, but beyond the contral of UM
Additionally, data for the 1atest cobert reporting period from. Filly 1,2005 to December 31, 2007 st to be released
in January will show that UMC has coms back into compliance with, this fine} requirement.

Revoking Medicars approval for the UMC kidney transplent program is unoalled for and will jeopardize
the health of hundreds of cur constituents while placing 4 sevére burden on fransplant conters in surroumding
states. We ask that yeu reoonsider this decision, and would be happy to discuss this situation with you further if
necessary. Thank yeu for veur consideration and ook forward to your respense,

Sinoerely,

e MM A HéﬁLLER
17" ember of Congress Member of Congress

i

PRINTER ON RECYGLED PAPER

Confidenttal under OCE Code of Conduct Ruie 8 oo
Berklay«DD0OOT74
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Lawmekors intorvens in bid to refain transplant services - Mows - RoviewToumal.corn Pago 1of3
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Lawmakers intervene in bid to retain
transplant services

BY ANNETTE WELLS
REVIEW-JOURNAL

Posted: Ocl, 30, 2008 | 10:00 p.m
Nevada's only kidney fransplant program might have a lifeline.

Rep. Jon Porter, R-Nev,, sald Wadnesday he has had productive conversations
twice In two days with Centars for Mecicare and Medicald Services, the agency
that informed University Medical Center that cetiification for its transplant center
is baing revoked effective Dec. 3.

Porter said in one of his conversations with CMS, he recelved assurance thaf the
investigation of UMC's fransplant program would be re-examined,

"The acting director has commitied to me that CMS will review the whole
investigation fo ensure it was handled appropriately,” Porter said. "l have made it
clear to CMS8 that this is & critlcal program for Nevadans,"

Porter, along with Reps. Shelley Berkley, D-Nev,, and Dean Helier, R-Nev., sent
a letter to CMS urging the federal health agency fo reconsider Its decision to
decertify the transplant program,

Parter met with Kerry Weems, CMS' acting administrator, on Tuesday in Las
Vegas. He spoke with CMS officlals again Wednesday while back In
Washington. \

David Charry, a spokesman for Berklsy, said the congresswomnian [s scheduled
to meet with CMS officials sometime today. It was unclear whether Heller would
be speaking with CMS.

Porter said "key areas" that concem CMS about the state's transplant program
were discussed, Those concerns cenfer around the federal agency's bellef that
UMGC Is not meeting minimum required patient survival outcomes,

According fo health surveys in March and August, the transplant center's death
rate for kidney transpiant recipients was significantly higher than is expectad

ety P wran printthis. clickebllity.com/tiopt?explte=dotitler refein-Hransplant-servicerb-+News+-+Re, .
11.0243_0184
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death rate, based on federal standards,

According to CMS offlclals, when the March survey was conducted, it was notad
that five patients had died within a year of their kidney transplants. The same
statistic was noted again in the hospital's August survay.

The expected death rate for that time period, taking a number of factors Into
account such as the patient volume and age of patients, would be 1.81,
according to CMS.,

Kathy Silver, the hospital's chief executive officer, says her understanding is that
UMC's expected death rate should bs 4.8,

Using that calcufation, Silver sald UMC would be well within the federa]
guidelines. :

"It doesn't work that way," Silver said referring fo the calculations CMS used to
come up with the expecied death rate.

Thomas Hamilton, director of CMS' Survey and Certification Group, says UMC is
referring to a calculation method that is used for transplant centers that are new,
This highet threshold, he said, helps new programs with & low volume of
transplant patients get easier entry Into the Medicare fransplant program,
Nevada's transplant center len't one of the new programs, he said.

"You can't Just pluck a number out of a data set that you don't like. ... That's
manipulating the data. The real issue hers Is whather or not the fransplant canter
has an effectively functional program that provides acoeptable levels of quality of
care," Hamilton said. "To that end, we've offered them an opportunify to
voluntarlly withdraw and request reinstatement s soon as they have an
effectively funcfioning program. ... We look forward {o thaf day."

Unless lawmakers can dissuade CMS from decertifying the transplant program,
UMGC plans to voluntarily withdraw its transplant program out of Medicare, Since
Medicare pays for nearly 100 percent of the costs of frangplanis af the haspital,
the program will be lost,

If the hospital chooses 10 re-open the program, it would have o undergo
recertification, which could take years, Either way, the move leaves more than
200 people awaliting kidney fransplants In Nevada in limbo. Their option weuld be
{0 travel at least 300 miles to an out-of-state facility.

Silver, who said there will be a conference call tocay between UMC and CMS
officials, praised the state's congressional delegation for its help.

Inttp: /oy, printthis. cHeltability. com/ptiept?expires=getitte=T awinakersinter vensHutbid-Hotretalntransplanthaer vicesd News+-Re. .
110243 0185
COR.BERKLEY., 109021




Tawmelors infervenc in bid to rofain transplant sarvicos ~ News - Reviewloumal.ootm Page 3ef 3

"We're cautiously optimistic," she sald about UMC's fransplant program staylng
operational. "We have at least go them (CMS) to take a step back and take
look at maybe something was overlookad. That's all we're asking for.”

Contact reporter Annette Wells at [EIIIEDreviewjournal.com or 702-383-f

A

2 ey

Find this articla at:
hitpaffeanw.vi] com/mews/3256441 4.html
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From: Cherry, David _

Sant; Thursday, Ootelier 30, 2008 7:10 PM
To Coffron, Matthew

Sublect: RE: Cell end personal p-mall

She spoke to CMS adimil personally, She was OR'dito say they are closs to deal.

AN AR b e LT BT AL I R L e e B I O TRt IR AR Ut s e e s g T Rana b 2e TG o O AR LR g ra

Frptmt Coffron, Matthiw
Sent: Thursday; October 30; 2008 1:03 P
To: Cherry; David,

sutject: Cell and peracnal e-mall

Forwhile-| am out of the office,

celt 202 2-1;5-
a~mall { sheck most often; _@ﬁi@m’w,

Matthelw CovBrion

Lepislaiive Assiftan . .
Office.of Congresswoman Shelley Barkloy
403 Camon: House (fice Building
208225

Confidantial under OTE Coda of Conguel Ruls 8 OeE RN
Berklay-000143
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P

@ ®
Response to
UNIVERSITY MEDIGAL CENTER OF SOUTHERN NEVADA
REQUEST FOR PROPOSAL
20018

Nephrology Services
Frotn

Kidney Speclatists of Southern Nevada

d

‘ Dur Wikaslon
To preserve Kdney function

Te minimize the complisations of kidney
dysfunction

To provide Kidney replagement therapies- dialysls
and kidneay transplant?tiﬁ:m to patients with Xidney
aiflure

" KSSN_00177
11-0243_0225




B.Healthcare Expetishes

1, Doctument your organization's credentialy, experiencs, and involvament with
nephrology services,

Kidhey Specialists of Southam Nevada has provided contract Nephrology sarvices o the
followdng organizations:

UG ,
8ince August 2000 we have been providing contract Nephirology setvices fo UMC, Both Dr.
Bernstein and Dr, Khanna havs demonstrated axemplary Nephrology cars to the patlents at
UMC while guiding the hospital with process basad on KDORI (Kidney Disease Outcomes
Guailty Initiativa) and bast demonstrated practics te Improve ths overall qualtly of patient
shcouhters and disease management. Dr, Bernsteln hag heen Instrumental In iowering cost
assoclated with the admiselon of undoctmented dialysts patlents to UMC, In coopstation with
UMC Adminlstration and the Emergancy Departmaitt through polloy developitent and

_implementation, Dr.Bsmetein fronted the. sfftrt.to.help solve this.costly-lssue-forithe hospltal-
As a diract resuit of Dr. Barpsteln's streamiined protocels, acuts admisslens of the unfunded
dialysle population have been substantially dectsased saving the hospita! largs sums of money
gach vear while confinuing to provids necessary iife saving treatment to patlents presenting fo
fhe emergency room, Kldney Speolalists of Southern MNevada have gone above and beyond the
usual call of duty with this uniotturete situation, even hiring a full time Nurse Practitionar to
streamiine.assessment-of these patlonts-ze-wall asfaciliaie timely-discharge-avoiding aoute - - -
adimissions whenaver possible, .

UG Trapsplant Program

Far 10 ysats Kldney Speclallsts of Sotlthern Nevada have provided g Transplant Nephrologist,
currantly Ayocola Adeklle, MD, for the UMC Transplant program. Dr, Adskile works closely with
the surgeans and the entire fransplant feam ta provide optimal care and outcomes for patients
recelving a transplant or donating a kidney at UMG, He serves on the transplant selection
committes that [s involved with evaluating pafients for renal fransplantation, He has actively
assisted with the Inferviswlng provess i the search for a naw transplant surgeon at UMGC, Now,
with the addlfion of Dr. Syed Bhah tv Kidney Speclallsts of Scuthern Nevads, we balieve that
we are the onhly nephrology group In Las Vegas with 2 UNOS cerfified transplant nephroluglsts,
plving us the ability to provide the required coverage for the LIMC Transplant Program within
one group of physidans. :

Vheh LINOS threstened o decetiify the MG transpiant program, Dy, Lehrst gontacted the
Nevads Cohgressional delegation, heluding Senator Harry Reld. The Nevada Congressional
delegation was [hstrumental h the CMS declslon to allow the program fo continue. In addition,
Dr, Bemstein went to great lengthe to keep the transpiant program rutning, Including abtalnlng
his UNOE Ceriification, working for UMC as the Interim Transplent Nephrologiet, and attending
numerous meetings as an advosate for the program. Kidhey Spediallst of Southarh Nevade
have demenstrated cottinuous strong support for and sommitmen to the Trangplant Program
and will confinue o do so I the years to come.

Kindred Hospitals
Sinos July 2004 wa have provided Nephrology and enemla manageiment services fo the
Kindred Hospltals in Las Vegas.

K8SN_DO180
110243_0228




