
 

 

EXHIBIT 7 



From: 
Sent: 
To: 
Subject: 

David: 

Andy Sere @NRCC.org> 

Wednesday, November 10, 2010 6:27 PM 

dmckinley@  

one person's opinion 

For what it's worth, below are the thoughts of a GOP lawyer who used to work on the ethics committee, to whom I 

previously referred. 

Andy 

1. "Consulting firms" fall under the prohibition against receiving compensation for fiduciary professions (p. 216 of the 
House Ethics Manual}, however, it does not explicitly list engineering-lists legal, real estate, consulting and advising, 
insurance, medicine, architecture or financial. A conservative reading of this rule would be that engineering 
consulting counts, and thus he can't continue receiving income from the firm while in the House. 

2. As I mentioned on the phone, Mr. McKinley, if he doesn't want to worry about changing the name of his firm, should 
probably think about who he plans to divest his interest to. If it happens to be a familial relative with the same 
name, he would most likely not have to change the name of the whole firm. If it is to a different individual, it likely 
would not be able to stay with his name on it. 

Andy sere 
Regional Press Secretary 
National Republican Congressional Committee 

(202) 479- - ofc 

(713) 806  - cell 

@nrcc.org 

No vims found in this message. 
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STJTES&HARBISONrLLC 
F UMM.t!LlilSlW ;g1a HSW :51q 

ATTORNEYS 

May l,2013 

Christopher Tate 
U.S. House of Representatives 
10 l S Longworth House Office Building 
Washington, D.C. 20515-6328 

RE: McKinley & Associates, Inc. 

Dear Mr. Tate: 

PECEIVEO 

ZO 13 HAY - 6 AH 10: 3 2 

COM~ITF F: m! E T H I C~ 

4CO West Ma rke t Street 
Suite 1800 
Louis'1ille. KY 40202 -3352 
[502} 587 -
[502] 587 -639 1 Fax 
"""''"v.stites.com 

Georg e B. Sanders. Jr. 
(502) 6B 1-  
(502) 779-8299 FAX 

@stites.com 

I represent McKinley & Associates, Inc. Pursuant to our previous correspondence regarding the 
Committee on Ethics' letter of March 18, 2013 addressed to Timothy E. Mizer of McKinley & 
Associates, Inc., I am forwarding to your attention the documents and other information 
requested in the Committee's letter. 

In identifying and producing the information responsive to the Committee's letter, the Company 
has made a search of the correspondence and email files of the Company's management, the 
global daily correspondence file n1aintained by the Company for the period from November 1, 
2010 through the present, and any project files relevant to the matters raised in the letter. 
Documents and material resulting from the Company's search that fall within the Committee's 
request have been scanned onto the enclosed compact disc labeled "McKinley & Associates, Inc. 
Response to U. S. House of Representatives Committee on Ethics Letter of March 18, 2013" and 
numbered MCK 000001 through MCK 000117. 

Documents MCK 000001 tlu·ough MCK 000079 are in response to the numbered paragraph# 1 
of the Committee 's letter of March 18, 2013. The Firm (as defined in the Committee's letter) 
has used its corporate name "McKinley & Associates, Inc." since its inception in 1989, and has 
use that name consistently, without change, from 1989 to the present. That name usage has not 
been the subject of conversations or communications with Representative David B. McKinley. 
Rather, conversations or communications between the Firm and Representative McKinley 
regarding the name of the Firm have been limited to the status of discussions between the 
Committee and Representative McKinley as to the extent to which the Committee would require 
him, as majority owner of the Fim1, to cause the Firm to change its corporate name. Document 
MCK000079 is an email from Ernest Dellatorre to the undersigned in which he describes, at my 
request and specifically for transmittal to the Committee, any unwritten communications with 
Representative McKinley regarding the matters described in paragraph #1 of the Committee's 
letter. As such, it is not to be construed as a waiver of any attorney client privilege of the Fir·-------•• 
regarding its communications with the undersigned as its attorney. • EXHIBIT 
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Documents MCK000084, MCK000085, and MCK000088 through MCK 000117 are in 
response to paragraph #2 of the Committee's letter of March 18, 2013. I believe that the history 
of Johnson B. McKinley's business as a professional engineer and predecessor to McKinley & 
Associates is described in previous correspondence to the Committee from my predecessor, 
Charles Kaiser. The Firm is not in possession or control of the records of Johnson B. McKinley. 
The present McKinley & Associates is the natural continuation in the corporate form (and \vith 
expanded personnel) of the engineering business started by Johnson B. McKinley in 1954. 

With respect to paragraph #3 of the Committee's letter, the Firm maintains a contract with 
United States Postal Service, a relationship that began more than 20 years ago, which is the only 
contract the Firm has vvith an agency of the federal government. Document MCKOOOOSO lists 
the projects in which the Firm has recently been engaged by USPS between 2009 and the 
present, and shows a decline in that business over that period. 

With respect to paragraph #4 of the Committee's letter, document MCK000081 contains a listof 
projects in which the Firm has been engaged since Representative McKinley's election to 
Congress in 2010. The Firm has engaged in each of these projects under its historic corporate 
name of McKinley & Associates without any change as a result of Representative McKinley's 
election in 2010. Document MCK000080 displays the revenues enjoyed by the Firm for a 
period that bridges Representative McKinley's election to Congress, which revenues have 
declined in each of the years following his election. Document# also contains information 
relevant to the importance of the Firm's historic corporate name and good will to the Firm's 
future and the future of its employee owners. 

Beginning in 2008, the McKinley & Associates, Inc. Employee Stock Ownership Plan and Trust 
(the "ESOP") purchased 3 0% of the outstanding capital stock of the Firm, beginning a process 
that was intended to eventually result in the employees of the Firm owning 100% of the Firm. In 
December of2011, acting on behalf of the ESOP, the corporation redeemed the balance of the 
capital stock owned by Representative McKinley and sold the shares to ESOP. As a 
consequence, the ESOP is now the 100% O\vner of the Company. 

The Company is anxious to cooperate with the Committee in every way possible in proving any 
and all information required by the Committee. Please let me know at your convenience if you 
need additional information. The material submitted in response to the Committee's request 
contains confidential and proprietary information regarding the Company, its business, clients, 
customers, contracts and other confidential business information. The Company requests that to 
the maximum extent permissible, this information not be disclosed to the public or to 
competitors of the Company and be maintained by the Committee as confidential. 

MC2 I 2:000MC:927649: I :LOUISV ILLE 
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Page 3 

Thank you very much for your attention to this matter, and I look forward to hearing from you if 
you need addLtional info rmation. 

GBS:mem. 
Enclosure 

MC2 I 2:000MC:927649: l :LOUISVILLE 

Very tru y yours, 



 

 

EXHIBIT 9 



From: 
Sent: 
To: 
Subject: 

Kaiser, Charles J.< r@pgka.com> 
Wednesday, November 24, 2010 5:04 PM 
David B McKinley 
RE: Company name change ... 

David: I will be out of town on Friday, but I think that it might be a good idea to pick a time early next week to talk about 
the options. There are no prohibitions in West Virgini a to continuing to use th e name McKinley & Associates even 
though you are not an owner or an officer or director. You will have to notify both the Board of Architecture and the PE 
Board who the "Supervising Architect" and the "Supervising Professional Engineer" is with respect to the company once 
that is decided. You will not be able to stay on the Board or be an officer, but you can be paid the value of the stock if it 
is sold to the ESOP (i.e. you can be paid for your capital interest) or for income that you are entitled to receive as a result 
of completed work. Caution will be required with respect to how this is calculated . The question as to the change of 
name boils down to whether McKinley & Associates is considered to be a firm "providing professional services involving 
a fiduciary relationship". An example of this definition in the Rules is a company providing architectural services, but we 
can certainly ask for a ruling and argue that it does not apply to you because you are not an architect. If the ruling 
comes back favorable, you can keep your interest in the company, but not work or receive earned income from it. If 
McKinley & Associates is considered to be a firm providing professional services involving a fiduciary relationship, then it 
appea rs that you are left with two choices: (1) change the name, or (2) completely divest yourself of your interest in the 
company (this appears to include Mary as well). Please understand that your situation is different than family 
businesses that do not provide professional services (i.e. car dealerships), though I think the logic got lost when this 
Rule/law was being formulated. In addition, it is important for you to understand that this is not simply a House Rul e, 
but a federal statute. Let me know the best time to talk Monday (or Sunday if that works better) . Have a Happy 
Thansgiving. CJ K 

From: David B McKinley [mailto:d @mckinleyassoc.com] 
Sent: Tuesday, November 23, 2010 3:50 PM 
To: Kaiser, Charles J. 
Subject: FW: Company name change ... 

More thoughts. 

From: Andy Sere [mailto:a @NRCC.org] 
Sent: Tuesday, November 09, 2010 5:53 PM 
To: dmckinley@  
Subject: RE: Company name change ... 

David: 

Just a quick update. 

Rep . Vern Buchanan's (R-Fla.) 2006 campaign manager gave me the contact info for John Tosch, 
Buchanan's corporate attorney who handled all Vern's transition stuff. Will be interesting to 
see what he has to say when he gets back to me, since they obviously found some way around 
this (Buchanan's car dealerships are still called "Buchanan Automotive"). 

Also talked to Todd Ungerecht, who used to work for the Ethics Committe e and now works for 
Rep. Doc Ha st ings (R-Wash.) on the Natural Resources Committee. He told me that there may be 
ways around this (one question he had was, to whom do you plan to divest the business - is 

~ EXHIBIT 
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David H involved?), and he's going to take a look at the situation and provide some thoughts 
soon. 

At the end of the day this will obviously be handled by attorneys, but until they get 
involved I'll keep trying to find out more background and will keep you posted. 

Andy 

Andy Sere 
Regional Press Secretary 
National Republican Congressiona l Committee 
(202) 479-  - ofc 
(713) 806-  - cell 
asere@nrcc.org 

-----Original Message----­
From: Andy Sere 
Sent: Tuesday, November 09, 2010 10:28 AM 
To: 'dmckinley@  
Subject: Company name change ... 

David: 

Tim mentioned to me this issue you're having with a lawyer's opinion on your company's name 
in light of your election to Congress. 

Have there been any further developments on this? 

I am going to make a few calls this afternoon to see what I can find out about ho~ this issue 
has been handled in the past with other members in similar situations. Will let you know if r 
learn anything. 

Andy 

No virus found in this message. 
Checked by AVG - vvww.avsr.com 
Version: 10.0.1153 I Virus Database: 424/3246 - Release Date: 11/09/10 
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From: 

Sent: 

To: 

Cc: 

Subject: 

-- -Kaiser, Charles J;-;: er@pgka.com >­

Monday, November 29, 2010 10:46 AM 

asere@  

David B McKinley 

McKinley & Associates 

Andy: It was nice to talk to you on th e phone. As I expla ined we should get an understanding of how David wants to 
proceed with respect to McKinley & Associates, Inc. under West Virginia state law and the House Ethics Rules and then 

move to solve the Pennsylvania issues. There are no prohibitions under West Virginia law to continuing to use the name 

McKinley & Associates, Inc., even though David is no longer a stockholder or director or officer. David would have to 

notify both the WV Board of Architecture and the WV PE Board the names of the new "Supervising Architect" and 

"Supervising Professional Engineer" with respect to the company. David cannot remain a board member or officer of 
the company under the House Ethics Rules, but if he terminates hTS ca-p]fal Interest in-the co mpany;-he can be pald t-he 

val ue of his stock if it is sold to the ESOP or the value based upon work completed in the past. The question regarding 

the change of name under the House Ethics Rules boils down to whether McKinley & Associates is considered to be a 

"firm providing professional services involving a fiduciary re lationship." An example of this definition in the Rules is a 
company providing architectural services, but it could be argued that DBMcK is not an architect so it does not apply to 

him even though McKinley & Associates provides both architectural and engineering services. If McKinley & Associates 

is considered to be a firm provid ing professional services invo lving a fiduciary rela tionship, it appears that there are two 

choices: (1) change the name; or (2) completely divest DBMcK's interest in the company (this appears to include David's 

wife as well) . Because of the professional nature of the firm, it is treated differentl y than other companies like auto 

dealerships. Moreover, there is a federal statute as well as the House Ethi cs Rul es to contend with . Let me know how 

you would like to proceed. 

Charles J. Kaiser, Jr. , Esq. 

PHILLIPS, GARDILL, KAISER & Al TM EYER PLLC. 

61 Fourteenth Street 

Wheeling, WV 26003 

T: (304) 232-  

F: (304) 232-4918 

e-mail: @pgka.com 

No virus found in this message. 
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EXHIBIT 11 



From: 

Sent: 
To: 
Cc: 

Subject: 

Kaiser, Charles J. < r@pgka.com > 

Tuesday, December 07, 2010 10:25 AM 
David B McKinley 
Andy Sere; @mckinleyassoc.com 

House Standards Response 

Greeti ngs: I heard back from Ke ll e Strickland last night regarding the "professions that provide services involving a 
fiduciary relationship" issue. Kelle is legal counsel to Rep. Jo Bonner, the Ranking Member of the House Ethics panel, 
and she consulted with Carol Dixon, who is Staff Director to the current Chair Rep. Zoe Lofgren. They are both of the 
opinion that while McKinley & Associates, Inc. is providing professional services involving a fiduciary relationship that 
the company may be able to avoid changing the name under the "family name exception" based upon the similar name 
of Johnson B. McKinley, Consulting Engineer. She suggested that we request written advice from the Committee and 
lodge this letter prior to David being sworn in on January S, 2011. Because the Committee will have a number of similar 
written advice requests from new Members, it may well take some time to work through all of the opinions and the 
name can remain the same until the opinion is rendered. Because the "family name exception" does not eliminate th e 
other two prohibitions (i.e. compensation and management affiliation), I believe that David will have to deal with the 
management structure and ownership of McKinley & Associates, Inc. in any event. This will have to be accomplished 
prior to January 5 and should be done in time so that we can explain the reorganization to the Committee in the letter 
requesting the opinion on the name. In addition, because McKinley & Associates has current contracts with the federal 
government, the House Ethics Manual requires a newly elected Member to consult with the contracting agency (see p. 
202 of the House Ethics Manual). It appears that so long as the Member is the owner of stock in a corporation that is 
less than "substantially owned or controlled" that the corporation can continue to contract with the government 
agency. Here again, however, I would advise that decisions be made concerning the ownership issue so that we can 
advise the contracting agency specifically as to the ownership interests of Member McKinley. I am available to discuss 
this all day today, but I will not be available Wednesday or Thursday and only to a limited extent on Friday. Please let 
me know when you would like to discuss further. CJ K 

EXHIBIT 
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From: 

Sent: 
To: 
Cc: 

Subject: 

Lynn Adams < @mckinleyassoc.com > 

Monday, November 29, 2010 6:13 PM 

David B. McKinley 
Tim Mizer 

Management Meeting Agenda Items 

Tim and I put together this partial list for management meeting: 

1. Energy Bill potential tax deductions for school projects 

2. ESOP buyout 
3. Need to settle with Jezerinac and Stafford on $38K and $21K, respectively 
4. Certificate of Authority in WV in DBM name for consulting engineer 

5. QA- Charlie's future role 

6. Patriot Services scope 
7. Explanation of contract-review with Owners; all instructions to contractors must go through us; contractor 

claims for time delays 
8. Wage adjustments 

Lynn E. Aaams 
Office Manager 
McKinley & Associates, Inc. 
32 Twentieth Street, Suite 100 

Wheeling, WV 26003 
Phone 304-233-  
Fax 304-233-4613 

No virus found in thi s message. 
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From: 

Sent: 

To: 

Cc: 

Subject: 

Kaiser, Charles J. < @pgka.com> 

Wednesday, January 26, 2011 10:05 AM 

David B McKinley 

Lynn Adams 

House Committee on Standards 

Davi d: I received a call from Mr. Simpson who is a staff member of the House Committee on Standards late yesterday 

afternoon. He advised me that the staff agreed with our assertion that McKinley & Associates does not provide 

professional services involving a fiduciary relationship. As you will recall this is the critical element that created the 

difficulties under the House Ethics Manual. Mr. Simpson also agreed that McKinley & Associates qualified as a "family 

business" and so the name would not need to be changed. He stated that as a result of the first point, there is no need 

for a blind trust to hold your stock in McKinley & Associates . There continues to be a strict prohibition on the part of 

Congressman McKinley using his elected office to solicit or to direct business to McKinley & Associates. Thus, for 

example, you could not specify earmarks or other federal funding for projects where McKinley & Associates is the 

project engineer and you could not contact any federal agencies on behalf of McKinley & Associates. However, you 

could be compensated by McKinley & Associates up to the earned income limits ($25,000 +/-)for employment with 

McKinley & Associates. And there are no limits in your receipt of unearned income (i.e. dividends) from your stock 

ownership of McKinley & Associates. Because of the conflict of interest rules (i.e. using a cong ressional office to solicit 

personal business) , Mr. Simpson and I believe that it would still be advantageous for you to avoid service as an officer or 

director of McKinley & Associates and to create a simple voting trust for your stock. In other words, the stock would still 

be in your name but someone else will vote the stock. Because we do not have to follow the Blind Trust Rules, the 

trustee of the voting trust can be family members or a combination of related parties (i .e. the trustees could be the 

officers of McKinley & Associates and David H.). Give me a call when you can talk further about this so that I can get 

back to Mr. Simpson and eliminate the Blind Trust. Best Regards. 

Charles J. Kaiser, Jr., Esq . 

PHILLIPS, GARDILL, KAISER & Al TM EYER, PLLC. 

61 Fourteen th Street 

Wheeling, WV 26003 

T: 304-232  

Fax: 304-232-4918 or 304-232-6907 

r@pgka.com 

************************************************* 

CONFIDENTIALITY NOTICE: This message, together with any attachments is intended only for the addressee and may contain 
information which is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are 
hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly 
prohibited. If you have rece ived this e-mail in error, please notify the sender immediately by telephone (304) 232-6810 or by return 
e-mail and delete the message along with any attachments. 

IRS CIRCULAR 230 NOTICE: To ensure compliance with requi rements imposed by the IRS, we inform you that any U.S. tax advice 
contained in this communication (or in any attachment) is not intended or written to be used, and cannot be used, for the purpose 
of (i) avoiding penalties under the IRS Code or (ii) promoting, marketing or recommending to another party any tran saction or 
matter addressed in thi s communication (or in any attachment) . 

Maintain as Confidential 

$ EXHIBIT 

i (~ 
~ 
~ 



 

 

EXHIBIT 14 



From: 

Sent: 

To: 
Cc: 

Subject: 

David B McKinley < y@mckinleyassoc.com> 

Saturday, April 02, 2011 3:15 PM 

'Kaiser, Charles J.' 
'WVOlMcKinleyDavid@  

RE: House Committee on Standards 

Lynn has informed me tha t a different determination may be being considered. Consequently I have already spoken 
with Congressman Jo Bonner on Friday. He recommended that I get back to him next week because his staff was 

already gone for the day. He claimed he remembered some of our previous discussions but showed no awareness of an 
earlier recommendation by his staff. Nevertheless but he was not particularly pleased that another decision may be 

forthcoming and one that reversing an earlier and more encouraging solution. Please remember that McKinley and 
Associates is in many respects the successor company to Johnson B. McKinley. We have all of his drawings, files, 

correspondence and furniture. 

From: Kaiser, Charles J. [mailto : @pqka.com] 
Sent: Wednesday, January 26, 2011 10:05 AM 
To: David B McKinley 
Cc: Lynn Adams 
Subject: House Committee on Standards 

David : I received a call from Mr. Simpson who is a staff member of th e House Committee on Standards late yesterday 
afternoon. He advised me that the staff agreed with our assertion that McKinley & Associates does not provide 

professional services involving a fiduciary relationship. As you will recall this is the critical element that created the 
difficulties under the House Ethics Manual. Mr. Simpson also agreed that McKinley & Associates qualified as a "family 
business" and so the name would not need to be changed. He stated that as a r'esult of the first point, there is no need 

for a blind trust to hold your stock in McKinley & Associates. There continues to be a strict prohibition on the part of 

Congressman McKinley using his elected office to solicit or to direct business to McKinley & Associates. Thus, for 

example, you could not specify earmarks or other federal funding for projects where McKinley & Associates is the 

project engineer and you could not contact any federal agencies on behalf of McKinley & Associates. However, you 

could be compensated by McKinley & Associates up to the earned income limits ($25,000 +/-)for employment with 

McKinley & Associates. And there are no limits in your receipt of unearned income (i.e . dividends) from your stock 

ownership of McKinley & Associates. Because of the conflict of interest rules (i .e. using a congressional office to solicit 
personal business), Mr. Simpson and I believe that it would still be advantageous for you to avoid service as an officer or 

director of McKinley & Associates and to create a simple voting trust for your stock. In other words, the stock would still 
be in your name but someone else will vote the stock. Because we do not have to follow the Blind Trust Rules, the 

trustee of the voting trust can be family members or a combination of related parties (i.e. the trustees could be the 

officers of McKinley & Associates and David H.). Give me a call when you can talk further about thi s so that I can get 

back to Mr. Simpson and eliminate the Blind Trust. Best Regards. 

Charles J. Kaiser, Jr., Esq. 
PHILLIPS, GARDILL, KAISER & Al TM EYER, PLLC. 

61 Fourteenth Street 

Whee Ii ng, WV 26003 
T: 304-232  
Fax: 304-232-4918 or 304-232-6907 

cjkaiser@pgka.com 

Maintain as Confidential 
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************************************************* 

CONFIDENTIALITY NOTICE: This message, together with any attachments is intended only for the addressee and may contain 

information which is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are 
hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly 
prohibited. If you have received this e-mail in error, please notify the sender imm edia tely by telephone (304) 232-6810 or by return 
e-mail and delete the message along with any attachments. 

IRS CIRCULAR 230 NOTICE: To ensure compliance with requirements imposed by the IRS, we in form you that any U.S. tax advice 

contained in this communication (or in any attachment) is not intended or written to be used, and cannot be used, for the purpose 
of (i) avoiding penalties under the IRS Code or (ii) promoting, marketing or recommending to another party any transaction or 

matter addressed in this communication (or in any attachment). 
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Ill McKINLEY &.. ASSOCIATES 
ARCHITECTS • ENGINEERS • INTERIOR DESIGN 

MEMORANDUM OF UNDERSTANDING 

To: David McKinley 

From: Ernest Dellatorre, ESOP Trustee 

Subject: ESOP Purchase of Remaining McKinley & Associates Shares 

Date: April 11,2011 

As a result of your resignation as President of McKinley & Associates and our 
conversation last week regarding the potential for a perceived conflict with your 
ownership of the company during your te1m in Congress, this letter will serve as our 
Memorandum of Understanding that the ESOP will purchase your remaining shares in 
McKinley & Associates. Once the share value is determined and the transferring 
document is approved, your remaining shares will be purchased by the ESOP. Payment 
for the shares will be similar to the funding you provided for the purchase of the original 
ESOP Shares. 

Details on the stock valuation, the financing for the ESOP purchase, and the final 
transaction date will be detailed in a subsequent document to be developed by counsel for 
both of our signatures. 

It is our mutual understanding that by agreeing to this Memorandum of Understanding 
that you will have no further control over the ownership and operations of McKinley & 
Associates, Inc. 

By signing below, both parties agree to the above tem1s. 

~---:u_ I/-// 

Date 

st Dellatorre, ESOP Trustee 

"<\-1 I - I\ 

Date 

The Max•nell Centre · Suite 100 I Thirty-Two Twentieth Street I Wneeling, VIV 26003 
Phone 304-233-0140 I Fax 304-233-4613 I E-Mail carporute@mdinleyassoc.com i 

I 
~ 

'---~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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From: 

Sent: 
To: 

Cc: 

Subject: 

Attachments: 

Kaiser, Charles J. < @pgka.com > 

Thursday, April 14, 20114:51 PM 

WVOlMcKinleyDavid@  

David B McKinley; Lynn Adams 

Response to Ms. Heather Jones 

McKinley House Ethics Jones Copy (P0083245).PDF 

David: Attached is a copy of my letter setting forth the rationale of why McKinley & Associates should not be treated 

like a law firm. I also added the paragraph at the end reiterating the relationship between the Johnson McKinley 

engineering practice and the present-day McKinley & Associates. I hope this will satisfy them. Regards. 

Charles J. Kaiser, Jr., Esq. 
PHILLIPS, GARDILL, KAISER & ALTMEYER, PLLC. 

61 Fourteenth Street 

Wheeling, WV 26003 

T: 304-232-  
Fax: 304-232-4918 or 304-232-6907 

@pgka.com 

************************************************* 

CONFIDENTIALITY NOTICE: This message, together with any attachments is intended only for the addressee and may contain 

information which is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are 
hereby notified that any disclosure, copying, distribution, use, or any action or reliance on this communication is strictly 
prohibited. If you have received this e-mail in error, please notify the sender immediately by telephone (304) 232-6810 or by return 

e-mai l and delete the message along with any attachments. 

IRS CIRCULAR 230 NOTICE: To ensure com pliance with requirements imposed by the IRS, we inform you that any U.S. tax advice 

contai ned in this communication (or in any attachment) is not intended or written to be used, and cannot be used, for the purpose 
of (i) avoiding penalties under the IRS Code or (ii) promoting, marketing or recommending to another party any transaction or 

matter addressed in thi s communication (or in any attachment) . 
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WHEELING, WEST VIRGINIA 26003 

J. CHRtST_<;lPHER. G~R:>ILL 

R00E:~i. O. PLU~fly:.; 
ANDRE',.( R. !HALMAN'"'•"" 

- A.LS~ A D MiTTE:::> ::".l O H IO 

... . AOM<TTE.b WV P.1\ AND OH 

........ ALSO· ADMlT"fE:.O IN PEN.NSYLV1'\NIA. 

Heathe.r Jones, Esq., Counsel 
Commit1ee on Ethics 
U.S. HOUSE OF REPRESENTATIVES 
1015 Long\vorth House Office Bldg. 
Washington, DC 205 15 
Via E-l.VIail 

Greetings: 

April 14, 2011 

JOHN D. PHILUPS 

(190G~zooo> 

OF" COUNSEL 

R06.€.~T J. SAMOL -· 

TELEPHONE 

(30~} 2..:l.Z  

FAX 

(304) 232-~9-;"3 

Thank you for your e-mail of April 13, 2011 . I have delayed ip responding to check the 
facts cited in this letter. As you are aware 1 represent McKinley & Associates, Inc. \vhich is a 
West Virginia corporation that engages in the businesses of professional engineering and 
architectqrc through its employed profes.sionals who hold licenses to practice professional 
engineering an<l mchileclurc in a number of s.tates· including West Virginia. 

;\rticle 13 of Chapter 30 of the West Virginia Code sets forth the requirements for 
engineers t6 be licensed in the state. West Vlrgi.nia Code §30-13-3 defines a n1.1mbcr o{tem1s 
that apply to the entire Anicle. Among those defini.tions are: Engineer, ProfCssionil Engineer, 
Consulting Engineer, and Practice of Engineering. However, only the definition of a. · 
"Consulting Engineer" canies with it the responsibilities of a fiduciary . The definition of a 
"Consulting Engineer" under the Code is: 

(l'OJll"!i-76.\ J 

(b) "'Consultirig engineer" means a professional engineer \Vhose principal 
occllpation is the indeo_~ndent practice ofengineerim!; whose livelihood is 
obtained by offering engineering services to the public; who serves clients as an 
independent fiduciarv; who is devoid ofpublic, commercial, and product 
affil iation lhat might tend to infer a conilicl of interest; and who is cognizant of 
their public and legal responsibilities and is capable of discharging them . 
(emphasis added). 

Under the same code section a "Professional Engineer" is defined as: 

(f) "Professional engineer" means a person who has been duly registered or 
licensed as a profoso; ional engineer by the board. 111e board may designate a 
professional engineer, on the basis of education , experience and examinati on, as 
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being licensed in a specific discipline or bnL'1Ch of engineering signifying the area 
in \Vhich the engineer has demonstrated competence. 

Throughout his career Congressman David B. lvfcKinley, P .E. has held himself out and been 
licensed in the Stale ol'West Virginia as a professional engineer , not a consulting engineer, 

The West Virginia Code of State Regulations leaves no doubt as to where the primary 
responsibilities of a licensed professional engineer lies. WV 7CSR l § 12.3 sets forth the 
Registrant's Obligation to Society and states in subparagraph (a): ''Registrants, in the 
performance of their services for clients, employers, and customers, shall be cognizant that thei r 
first and foremost resoonsibilitv is to the public \Veifare." (emphasis added). Thus unlike a 
lav.,;yer \:vhose primary responsibili ty is to her cl~cnt, a registered professional engineer' s primary 
responsibility is to the public welfare . 

The provisions of the West Virginia Code that apply to architects do state that all 
architects must meet the definition of "good moral character" in order to be licensed. The 
definition of "good moral character" under West Virginia Code §30-12-2( 4) states: 

(4) "Good moral character" means such character as will enabie a person to 
discharge the fiduciary dutlt:s of ar1 architect to his client and to the public fo r the 
protection ofhealth, safoty and welfare. Evidence of inability to discharge such 
duties include the commission of an offense justifying discipline under section 
eight. of this article. 

Thus , even though the definition docs state that an arcbitect owes fiduciary duties to his client, an 
architect also owes ~uai fiduciarv duties to the nublic fol' the protection of health, safety and 
welfare. The Rules of Professional Conduct for Architects set forth in the West Virginia Code o[ 

State Regulations (WV 2CSR1 §9.3 .3) also provides Clarity that the public interest is paramount 
by providing: 

9.3 .3. If in the course of his or her \VOrk on a project, a registGred architect 
become~ a\vare of a decision made by his or her employer or client, against his or 
her advice, \.\;hich violates applicable state or municipal building laws and rules or 
ordinances which will, in the registered architect's judgment, materially and 
adversely affect the safety to the public of the finished project, the registered 
architect shall : 

9.3.3 .a. Report the decision to the local building inspecto r or other 
public official charged with the enforcement of the applicable state or 
municipal building laws and rules or ordinances. 

9.3.3.b. Refuse to con.sent to the dec ision; and 

Maintain as Confidential 



Heather Jones, Esq., Counsel 
April 14, 2011 
Page 3 

9.3.3 .c. In circumstances where the registered architect reasonably 
believes that other similar decisions \\.ill be made not\\.ithstanding his or 
her objections, terminate his or her services with respect to tb_~_plQ.iect. 
If the regi stered architect terminates his or her services he or she has no 
liabilitv to hi s or her client 6r cmplover on account ofthe. term1nation. 

(emphasis added). failure to follo\.'; the Rules of Professional Conduct can be grounds for the 
loss of the license to practice archi tecture in the State of West Virginia. WV Code §30-12-8. 
Congressman lvfcKiniey is not a licensed architect; rather lvfcKinley & Associates, Inc. has on its 
staff licensed architects that must c·omply \.vith these rules. 

West Virginia law requires that business firms that practice professional engineering and 
architecture designate a licensed professional in each field whose responsibility it is to supervise 
the professionals employed by the firm to assure that they al'e follovving the requirements of 
West Virginia la\.v and regulations in the performance of their duties. ivkKinley & Associates, 
Inc. has designated senior professionals in each area to perform that :function. Neither of those 
supervising profossionais is Congressman .lvkK!n)ey_ In fact, for the past several years 
Congressman lvfcKinley's role >vith the company has. not been in the practice of professional 
engineering but in the management of the approximately 40 empioyees (licensed and unlicensed) 
that are employed by the firm_ 

In conclusion, West Virginia imposes fiduciary responsibilities only upon consulting 
engineers, not professional engineers. ~fon:over, the House Rules \vere intended to apply to 
areas where a professional had fiduciary responsibilities to his or her client which could 
necessarily conflict \Vi th the responsibilities of a Member of Congress. As has been sho\m, \Vest 
Virginia law states clearly that ri1e fiduciarr responsibility of a licensed professional engineer or 
licensed architect is to the public, not the client. Thus the dangers that the House Rules \Vere 
trying to guard against do not apply in this particular instance. 

Before closing, I ·wanted to reiterate the history of the professional engineering firm 
within t.'1e McKinley family. McKinley & Associates, Inc. is the successor business to the 
independent practice of professional engineering by Johnson B. rv1cKinley,. Congressman David 
B. ivkKinley's father, who first opened his office i.n \Vheeling in 1954. Father and son \vorked 
together for tv.;o years; Congressman McKinley purchased h.is father's office furniture, acquired 
his drav.:ings and files, and asSlimed his clients when his father retired as a professional engineer. 
Thus it is hard for me to understand the distinction that you are apparently making bet\.veen an 
unincorporated fami \y business to practice professional engineering and an incorporated family 
business using the same family name. Though the present \foKinley & Associates, Ir,c_ business 
is much larger than the single-engineer office that w;;is started in I 954, McKinley & Associates, 
[nc. is the natural and direct successor and should be recogniz.cd as such. The change to 
corporate form is no different than if a business changes from a partnership to a corporation to a 
limited liability company; the business is the same, only the legal fom1 has changed. 

(PCOSltit..lf 

Maintain as Confidential 



.... 

Heather Jones, Esq., Counsel 
April 14, 2011 
Page 4 

In the evenl you would like copies of any of the code sections or state regulations cited 
above, I will be happy to send them to you . If you would like to discuss these matters furtl1er, 
please do not hesitate to contact me. Thank you for your cooperation. 

Very truly yours~ 

~~{lk;S1. r 
Chart;..::- J. Kaise r, J . . 

CJK/sis 

_,.c-6': Congressman David B. McKinley 

{f' CC-iJH7fi l j 
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Kaiser, Charles J. 
-~~V.."Ol~ 

11: 

, -·It: 
To: 
Subject: 
Attachments: 

Kaiser, Charles J . 
Thursday. April 14, 2011 3:04 PM 
'Jones. H1;3ather' 
RE: Rep. McKinley 
McKinley House Ethics Jones (P0083243}.PDF 

Greetings: The "brief" is in the fqrm of a letter to you. If you would iike me to change the format or provide you ·with 
co pies of the code and state regulations cited in the ktter, please let me knpv;. If you would .like to discuss this further, 

please do not hesitate to contact ine. 

From: Jories, Heather [maiito:HeatherJones(Q)mail.house.gov) 
Sent: Wednesday, April 13, 2011 2:15 PM 
To: Kaiser, Charles J. 
Subject: Rep. McKin!ey 

Mr. Kaiser-
t wanted to remind you that the Committee on Ethics is waiting on your brief regarding whether architects and 

engineers are fiduCiaries undei'West Virginia law. You may send it to me by email at this address. 

Regards , 
Heather Jones 

Heather Jones 
Counsel 
'"'ommittee on Ethics 

~ . House of Representatives 
. 015 Longworth House OfficB Building 
Washington, DC 20515 
(202) 225-7103 
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PHILLIPS, GAR D I LL, KAISER & ALTMEY ER , PLLC 

LAWYERS 

.JAM[$ C. C/\f.1~ ·11...L 

CHARL["S .J. l\AISER . ....'~. 

:-1. ORAN :-C ALTM(.Yl:R • 

\'llLL.IAM A . KOLl!l.A:SH 

£.DWAR.O M. GE:or:icc... Ill 

oi:.N.15£...KNOUS F.-5 N VO E~ 

TOO C M K ILDOW •'." 

Gt fOVRTE~NTH STREET 

WHEELING, W EST VIRGINIA 26003 

H I CHARO ~ I. BE;AV~R 

J . CHll!STOP~F:=:t G.A FiOl!....t. 

R6!3:::R'r .D. PL.UM.QY'" 

AND~F.~ i=t. ·rHA:...~AN • ..... 

.. AL$0 ,,=:>~ ITT~o IN OHIO 

"'- A O Ml""'O"'T f.0 \•IV PA AND CH 

... .. ... A:..S O A D Ml~EO IN ?C:\::-tSYLVAJoi !A 

H~ather Jones, Esq ., Counsel 
Commit:t~e bl) Ethics 
U.S . HOUSE OF REPRESENTATIVES 
l 01 5 Longworth House 0 ffice Bldg. 
Washington, DC 205 15 
Via E -Ma il 

Greetings: 

April 14, 2011 

.JOH_N 0 . PHILLl?S 

(1906 · ?.000) 

or C O'.JNSC:l. 

ROOt:RT _; , SA.i->.OL ~ .. • 

T~:...~PHO_NC: 

(J04) Z:12·  

f">\X 

(.304 ) 2JZ-49 ~ S 

Tha.Ek yoi..; for your e-mail cfApril 13, 20! 1. I have delayed in responding t0 check the 
fo.cL<> cited in this ielter. As you are aware I represent McKirdey & Associates, {nc. which is :: 
West Virainia corporation thal engages in the businesses of professional engincerin2 m:d 
a :-crjtect1~rt: tffi-ough its emvloycd prnfessiom:.ls whQ holJ li~enses to pra..:tice profos~ioni! 
cngir:.ecring and a:chitccture in a number of states includi11g West Virginia. 

Article 13 of Chapter JO of th~ \Vest Virgini a Code sets forth the requirements for 
. b 1· t. i.... \·p \T' • • c ' §~ 1 · '3 ~ d ·- b -er:grneers to e 1cens:::G u: bt state. 1v est v ug1ma oue ..J .J-1 -..; et1r:es a num er of te:Tns 

that apply to the entire Article. Among those definitions are: Engir:eer, Professional En gi;ieer, 
Consulti:1g Engineer, and Pr~!ctice of Engineering. However, cm!y the ddinition of a 
"Consui ti~g E11gincer'' carries \vi th it the responsibili ties of a fiduciary. Tl1e defini tion of a 
"Consulting Engineer" ur:der t'ie Code is : 

IP!}'Jf. :.:tlfU ! 

(b) "Consulting engineer" means n professional engim:er \.vhose principal 
occ upation is the ind eot.:r:d~.Dl practice of cnrr!ne:erin;r; whose livciihoocl is 
obfa!ned by offering engineering serv ices to the public; who serve> c!ient::_~s_nn 
inde_p_:.:;_udcnt fi.duciarr; who is devoid of publ!..:, corruncrcial, and product 
<:ffiliation that might te1~d to infer a conflict of ir,terest; anrl "''ho is cognizant of 
their publ ic and kga! respo n3ibi lities and is capable of discharging them. 
((;mphas is added). 

Udcr the sc:une code section a "Profe.ssiom:I Engineer" is defined as: 

(f) "Professional engineer" means a p.::rson vvho has been duly r~g is~crcd or 
licensed f!s a professional cngi neer by t.:1.e board. The board m;i.y des~gnate a 
professional engineer, 011 the basis of education, experience and cxaminati·:m, as 
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being licensed irr a specific discipline or branch of engineering signifying the area 
in 'Nhich the er,gineer hc:.s demonstrated competence, 

Th.:oughout his career Congrcssrn?+n Dav id B. McKinley, P,E has held himsdf out and bce:1 
l~censcd in the State of West Virginia as a professional cnginca, not a consulting engineer. 

The West Virginia Code of State Regulations lean:s n0 doubt as to \Vhere the prima,'J 
responsibi Ii ties cfa. licensed professicnal engineer lie~, \V\' 7CSR1 §12.3 s.et; forth the 
Rl!gistrant's Obligalion to Society and states in subparagraph (a): "Registrants, in the 
performance of their services for clients, employers, and customers, shall he cognizant that their 
fi ' " 'b'l't . ' 'h bl' . ·,.. ,, ( T • dd " T" ., ., _ rst ana toremost resuons1._J..t y is :.o t 1e pu ic \Ve iwre. empna.sis a· ec ). . nus urn1r;:e a 
la\V';'er wh·(,se primar1 responsibili ty is to her client, a 1'e2iste.red nrofesslonal e::gineer's j)rimarv 

.J • "' . ....... l \,-# ,, 

responsibility i:~ to the publ ic welfare. 

The proT,iis ions of the West Virgin ta Code that apply to architects do state that aJl 
;1..:·chitects must meet the dctiPJtion of "good moral charnctd' in order to be I icensed. The 
defin ition o t ''good morn[ character" under West Virginia Code §JO- l 2-2(4) states: 

(4) "Good rr:ornl d1~rncter" means such chara~tcr as will enable a pe:rson to 
disch&g~ the fiduciary duties of an architect to his cli::nr and lo the pubiic for the 
protectlo11 ofhealth, safety and welfare. Evidence of inability to discharge SU\:h 

duties include the com:nission of an offense justifying discipline un.der scctior, 
eight of this article. 

Thm, even though the definition does st;i.te that a,1 ~rchitect owes fiduciary duties lo his ctiem, an 
archit(.:cl also m.vcs eaua.I fiduci.arv duties to rhe public for the protection of health, safe1y and 
welfare. The Rules of'Professional Conduct for Architects set forth in the West Virginia Code of 
State Regulations (Vv'V 2CSR1 §9.3.3) also provides claTity that the public interest is paramount 
by providing: 

{:~0311~ 5.:) 

9.3 .3. Ifin the course of his or her work on a projec;, a registered architect 
becomes a·ware of a decision made by his or her emplqycr or client, against his or 
her advice, which violates applic2.bie state er municipal building Ja·):s and rules or 
ordinanci::s \.\;hi ch ""ill, in the registered architect's judgment, n1aterialiy 2.nd 
adverseiy affect th~ safety to lh::.: publ ic of th~ fini shed proj~ct, the regiskred 
architect :ih::lll: 

9.3.3 .o. Report the decision to the local building insp-::ctor or other 
public official charged wi~h Lb: enforcement ot"th~ applicable stale or 
municipal building laws ar-,d ruks or ordinances. 

9.3.J.b. Refuse to consent t0 the decisi on: and 
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9.3.3.c. fo circumstrrnces where .L~~ registered architect reasonably 
bel ieves that other similar deeis ions will be made notwiths tanding his or 
her objections, terminate his or her services with respe~UQJb~ .. rroiect. 
ff the !·cgistercd arcbl te0.l~~jn}nates his. oi· h ;: r services he or she has n.o 
Habil itv to his or her client or em plover on account of the termination. 

(emphasis added) . Failure to foliow the Rules of Professional Conduct can be grounds for the 
loss of th:;; license to practice architecture in. the State of Wes1 Vi rgini:J.. 'NV Code §30-1 2-8. 
Congressman McKinley is not a !1 censed architect; ruther McKinley & Associates, Tnc. has on its 
sLW licensed architects that mus!. cofnp l ~· with these r~1ks. 

West Virginia law requires that business firms that practice prnfessional eng:nccring and 
architecture designate a iicerised p::.-orcssional in each field whose responsibility it is to supenise 
the p~ofessional s ernpioyed: by the firm to assure that they arc following the requirements of 
\Vest Virginia law a:nd reguiatiohs in the perforrnanc~ of their d~itics . Iv1cKinley & Associates, 
foe. has designated senior profossionals in each area to perform lhat fu:-ict1on . Neither of those 
supervising professionals is Cong.ressinan McKinley. ln fact, for the past several years 
Congressman McKinley's rofc \Vi th lhe company has not been in the practice of p::ofcsslonal 
engineerir:g bur. in the rr:anagemcnt of the tpprox, imately 40 employees (Ecensd and tmlicer:sed) 
thm a:e er:,ployed by the firm. 

ln conclusion, \Vest Virginfa imposes fidu ciary rcsponsibilitk.3 only upon consulting 
engineers, not professional engineers . Moreover, the Hotise Rules were intended to apply to 
a:·eas where a professforfai hac fiduciary rcsponsibl!ities to his or her client v-,:hicb cou ld 
ncce.ssariiy conflict with the responsibilities of a Member ofCorigrcss . As h<.!s bee;; sho,vn, Wes! 
Virginia law states cleady that the fiduciary responsibility of a licensed profrss ional engineer or 
licensed architect is to the public, not ihe clicr~t. Th!JS the dangers th<:t the House Rules v.:e;e 
trying to guard. against do not apply i.n this particular h stance . 

Before closing, l w;mted to reheratc tbe history of the professional engineering firm 
within lhe McKinky fam ily. McKinley & Associates, Inc. is 1hc successor business to the 
tndcpcndent .practice ofprofession<;! engir:.eering by Johnson B. McKinley, Congressman David 
B. McKinley's father, who first 0peneq his office in \Vl1eeling in 1954. Fa:her and son wo.:-ked 
t0gdher for two years; Congressma::-; 1\·1cKinley pt.:.rchased hi s father's office fumilur.e, acquired 
his drawings ar.d fi les, and assumed his clients Yv'hen his father retired a~ a.professional engin~er. 
Thus lt is hard for me to unden;tand the distinction tbt you are apparently ma.king bet:wl.!en an 
unincorporated fam ily business to pra~ticc professional engineering and an incorporated fo:rn ity 
business using the same farnily name. Though the pres~nl McKinley & r'\ssoc iatcs, lnc. busine~s 
i.s much larger than the singk-engineer office that was started in 1954, ~.,foKinky & Associat~s , 
Inc. is the natural und direct spcccssor and shoi:1ld b:; recognized as such. The change to 
corporate form is no different tha:-i if a business changes frnrn a partnership to a corponlion to a 
iirn! ted liability company; the business is th.:: same, only th(! iegai form has changed . 
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In the e\·cnt you would Hke copies of any of the code sections or state reguh:tions c ited 
above, I will be hnppy to send them to you, If you WO.\.tld like to discuss these matters fUrtber, 
please do not hesitate to contact me. Thank you for your c:ooperalion. 

Very trtily yours, 

~f/A~.~~· 
Cn:.\rles J. Kc.1ser, Jr. 

CJ K/sls 

cc: Congress1nan David B. McKinley 
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From: 

Sent: 

To: 
Subject: 

Attachments: 

David B McKinley < @mckinleyassoc.com > 

Monday, June 27, 2011 6:26 PM 
'Kaiser, Charles J.' 
FW: Ethics advisory opinion 

ethicscommittee@mail.house.gov_20110627 _142125.pd f 

This makes no sense . think about it: M cKinley Engineering is OK but McKinley & Associates is a probl em. My father's 

company was not McKinley Engineering and we never represented that it was. That name was the one I used as a sole 
proprietor for the early years of the company. Let's talk. 

----Original Message----
From : Strickland, Kelle [mailto :Kelle.Strickland@mail.house.gov] 

Sent: Monday, June 27, 20115:55 PM 
To: @mcki nleyassoc.com 

Subject: Ethics advisory opinion 

Congressman, 

Please see the attached letter, per your conversation with Mr. Bonner. 

Also, if you or your counsel have questions regarding th e attached, Mr. Bonner advised that our Staff Directo r and Chief 

Counsel would be happy to speak with you regarding the detai ls of the letter. Dan Schwager may be reached at 202-
225-7103. 

Thank you. 

Ke lle Strickland 
Counsel to the Chairman 
Committee on Ethics 

EXHIBIT 
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11 i'6 K sr~Hr 11r1 
'llASHI!ICl CN, DC rn:;::1 

"llOt·~ 2C2.7l9 7000 

7~~f, .IOt·lLI lll(A:i·:'.H DI!!'/£ 

,Y,.·i LUI, 'I.~ ??·11V 

PHO!- E 70. !ii!S 23M 

t-A;~ J' 03.':JS.C!J:!2~' 

Sc:_)Lcmbc- 14, 2012 
J;:in Witolct Bar~n 
'.<02. 7 l 9.  

 ~Y·tileyrei r .. com 

The H:morn.hlc Jo Bonner, Chairman 
The Honorable Linda T. Sanchez, Rru1king MeJ.1ber 
CommiHe~ 011 Ethics 
Ur.iced States Hou.5~ o [' Repn:sc.:ulalivcs 
1015 Longworth Hou!>e Office Building 
Washington, DC 20515 

Re: Re~pmse of Rep. D;wiJ 13. JvkKi.Hky lu Au~u~l 24, 2012 CnnHniLki:; Leiter 

Dear Chai.rrnrn Turnner and 1anking lVkrnber Sanchez: 

Dy letter of Aug~l 24. 2012, you requested an exdanatim from 1he Honornble 
David B. lv1cKinley regarding tlc stah.1~ of efforts ~o rename the \I/es: Virgiria 
engineering, arcb[tec~ure, and interior d::sign firm of .\icKinley & Associates, Inc., 
io light of the Comn1iticc;~:-; <,;oncern:; that co11ti11ucd operation of the £rm under thut 
name could v·: nla~e provisions ot' the Ethics in Government Act that "pro:ubit a fiml 
thc.t provides fiduciary services li·on1 using the name of a Mer.:iber, e\en if the 
Mcmocr is not compensated." \Ve wei-e recently engaged by Rep. lvkKiJ.ley to 
represent :1im in connectlon with his re5ponse lo lhe CommilL~~·s Augu.sL 241

h 

request. 1 

Tt is 1mportan: to note at the outset faat Rep. M;.:Kin ley and hi~ \Vife no longer own 
any slock in JvJcKi111cy & J\ssodates. The Employee Stock Opli<.1t1 rtun ("E~')OP") 

-in •vhich n ei ther Rep. McKinley nor r.is viife patticip::ite- mw O'-\T.S c11'l ol' the 
shares in lvicKinley & A3:>l'lc1ates previously mvned by Rep. McKinley. The ESOP 
no'i.v o~n~ 100% vf the :5hares o::'1'v1cKinlcy & Associates. further, Rep. IVfcKirJey 
has no otter sffiliatic·n ·with !\fr.Kinley & Associates as an 0\\11cr> board member, 
executive: employee, or comulw.nt. Therefore, a:' dc~cribe<l in nl•)rC' dca:.i.1 bdow, 
Rep. McKinley lrns no association or aflilielion \vilh l\'k.Kinlfy & Assoc~atcs \·Vhich 
c:o·.1lc\ mis·.:: concerns - either for hi..m or for McKinley & Associates -·pursuant to 

1 Y ~ur Augu~t 2 .ilh lo;;tter requ~~ t.ed a r.;.spouf.<i rrom Rep. lvkKihlcy b~· Sept<!rrl.?e ~ ';, 2012. In a 
St:ftembcr 4, 2012, teleplt0ne call with Con1m itLcc Slaff Dirwor and Chief CC<Unsd D8niel A. 
Scl:wager we asl:ed on bd1alf of Rep. McKinley rC>r an adliilional we~k to re~pond. rvtr. Sctwag.:r 
info rmt<l us by =ail 011 Septemh~,.. 5, 201 '.!,that you had approved a one -.vee1: extensiou for Rep. 

\.'lcKinl~;;'s respouse, to Septemb~r 14, 2{J'.2. 
EXHIBIT 
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, the ''iiduciruy" restric.tions set fcrth L.n the Ethics in Governmtnl /\cl rnd uy Hou~e 
n .. ulc xxv .. 1 

As explained further ':iclow, :i m.:m be.r of factors support yom approval or continued 
use of the name ''McKinley & As soda Le~" ·JY R.<:_1.1 , \<kKinlcy' s former Cim1. 
"~/cY....inley" i~ a woll-kn·)WT. fanily and histori<.:al name in West Viq;;inia . The 

"tv1cKinle1/' r.ume in cngineerin~ and bllilding c.lesign was orig;im1lly cstnblished in 
\Vest Virginfa. by Rep. WcKinle(s fath~r, JobJ:son B. McKinley, and \Vas 

reinforced by hi11: through his long, public associatinn \Vith McKiniey & 
Associates. Entir(:ly independent of Ro?. i\fcIZinlt:-y's ~tatus as a ~1ember of 
Conerl~.<:.s, "\ifcKin ley & /\.srnciates" k1.~ long beer. - and ~emains - ru1 e~lab"1$hcd 
brand name in the provision of the tig.h¢st-quality :::ng:neering, architectural, and 
intt;rior design servic~s. 

As lhe legislative his;ory of the Etlucs in Govc~nrnent Ad makes clear, the Act's 
reHri<.:Lions (and the pura1lel rcsn·ictions undor .::louse Rule XXV) on ~he use or a 
"1\·{ember's name'' are intended to a:l<lress "cases where oi.ltS1de interests attem}Y. to 
trade on Che pn.:~ligc :Jf Mei rib~rs of Co::igrcss." This concern do c~ not exist v.·ith 
McKinley & Ass0ci:?1tes . Tte ('.omr.'111ytrades :111 the ''McKinley" nn::nc as an 
historical name ill w~st Virginia and as a :' family name" in engineering and 
builclillg cesign. The company trades on-indeed, relics upon - the iiume 
"rvlcK.inley & Associates" a3 m1 established an.j \Vcll-knt)l.VIJ. brnud uurnt in its field. 
Rep. J)11cKinley therefore rcqu~sts lhal ~ou approve the companis. contim1eAl i1s1~ of 
the name ''McKinley & Associates" foi· all busine~s purpese~. 

2 A.s disclosed ir hi:; f:lrrnual fu1ancial disc.Insure form coveiing caknt~tr ycur 20 l l, R\:p. McKink:y 
hn~h tle m0tes recci-.1ablc ·with respec;I Lo limn ag.reemenLs entered into by th<:! ~sor tn purchllse 
Rep . McKinley's owners:1lp [nL::rest ir McK.lnby & Aswciat.cs. Rep. McKinley o.vn:t lhe build iug 
which houscx Mc.Kinley & ;'USlH.:·<J.tc;:; , be k:<1:;~ ;5fJ~L;L; i 1 thi> buildi.u.3 from M1,:K inky & A3.:;ocJ1tc:< 

for use a:: '1n ofnce (.lot for ojici 11! pu:poses) a::i.d h~ pa.:"~ th;; firm for use of their le le phone and 
iritm1etlcm:ii l services. Rep. l'vtc;Kink':/ s wife, l'vL:uy, ~trve~ a3 ~ecrernry of the Board of Di.rectors 
um! il~ ii Vi Ge f>rcsid.;nt of McKinley & A3Jociatca; iF r1..x1uh-cd to do so by tbG Cort1mittee, Mary 
!YkKinley wnu\d relinqui.>h the:;~ positions at the comprny. Rep l\kKfoley's daL1ghter-in-bw, :<aty 
McKin'.ey, ·s an emi:Loyre of the rnmpar.y nud an ownr..:- of Lile comp:my by virtw; or h~r 
pinticip1lio:'I in chc fanpbyc~ :=:Ln~k O.·me~~ hii; P J.;r~ . Rep. ~.A.cKinley's (llde'i ioon a lso is th~. 

ficuncial adv iso: to the ESOP par.ici p<rnts rnd the COll'.ffl.llY's second ~ll)' retiremc;n( fur<l. 
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Background 

The 1vkKi1lev familv name; the •<[vfoKi.nley & A$s-x:iatcs" brand trnme 

:>Jiuc gcncrntit1n:s uf McKinlcys uc as5ociukd vii th the Wb~eling ureu. T-ie 
Mcl(inley1rnrue in \V?.st Vire_ini.1 d:1tes had to the Rc\olutiooary War Era, \~·he-r. 

Captain John ~,;IcKinl~y i~ knovm to have been 1n early WhccJinglandov.,11er in 
•vhat \\-as then ViibYini<i. Sev·.m1l generations lateT, Johnson Cc.rnc\en McKinley, 
Rt-.p. i\/lcKinley's grandfather, further c~lalili.sh~u iLe McKinley name in the ~tutc 
through his pionel!ring adivi·.y ~1~ an organiz:e.r nnd develnpe.r - n "h::imn'' -- d the 
no1them ccial fields in West Virginiri; he was re~og:1ized w; such by induction into 
the Coal Hull of Fame. He operated the McKinley Cod Company and \Vas h-:::mored 
\Vhen l1e c0nnrnnity of McKinleyvllle in a ncig.hboring counly W1.<\ named after 
him. Tl1c Jo1m3ot1 Crunden :\-icKinley House - or "\VHlo'.V Glen" - in \'vhcding, is 
one oflhe besr.-kno\vn historic houses in the state a:id endures a.:;'-'- monument to the 
sig:llficanl role Johnson C. McKinky played in the industrial hi'>tor)' of West 
Vhginia. 

Job1snn B, _M.:::-Ki.nJe_y, R~p . IvfcKinky's father, established the tvkKinley fanily 
name in engi nccring and consirnl:lion in the \Vheeling area. Johnson 13. McKinley 
served as tbe City Engineer for lklhlehem} \.Vest Virginia, formuny years; among 
many ullicr pr;Jrnirn;nt pr0jccts 1 he wa.s the c11ginccr for a civic ccutcr and for 11 
s~wa_gc trcatmr::nt pbnL 0 ver hi~ rna.ny ye8rs or pr-:ictiee, Johnsor. 13. McKinley 

i appear:; to ha\·e operated un<lei· a munbcr of busi.ne;;s narnes, i:1cluding "Johnson R. 
Mc-Kir.ley Eng,inccri.ng" and, primarily, "Johnson B. 1v1cKnley, Consulting 
Engineer. ·· A though he \.Vas no! an ~1n~hi LL:cl, arn] lht:n;forc tfal not refer to 
urchitec(u1:11 :,er1,-·iccs in his busiue);;S namo, Johnson B. McKinley des:igne:d 
pri:muily in the area of municipal Be\.ver and water pro~ect~ a.nd huilt many proje•:ts 
under the name "Penn Construction." T1 is lmclcar whether Johns\)n B. McK:nley 
ever irn.;nr)oratcd his business operc:iLior.s. 

From 1971to1973, Rep. McKinley \VOiked with his father in hls father's 
engineering and construclior. businesses and, together, the)' continue( to cievdop 
the reach and reputation of the McKinley r1ame for these skills and. services in_ the 
tri-;:ilal::: nr.d Wheeling re~£on'11 ~rea. Rep . )rfcKinl~y li::ft his father's busi.ness after 
about (\VO years. He founded his own firm, McKinley Engineering Cnmpany: in 
1931. In 1989, after the firrr. began to offer architcctwal services, the company 
name changed to ~vkKin .ey & ;\sso.;iates, ]nc . De~pil~ ar.y g::ip in time or 
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varialions in the c:Jmpa.ny name, .however, it is importm1L tu tq;pri;;.ciatc the 
continuity of core proJe .:.siom.l services and rep.ilatlon c-eirered cm 1hc t\.:fcKinley 
name. IL is equally importan: to uppreci.1te :he continu_ty of the public pre>fessional 
collaboration between Johnson R McKinley and David D. McKinley. 

From the time David D. M1.:Kinky regan hi~ own firm in 1<)~ 1 - and con:inuing for 

some years beyond the renm:ning of th.is finf'l as Mc.Kirley & Associates in 1989 -~ 
Johnson I3. rvfcKinlcy playec an 1nstnm:ent1l und "·ery public role in soli<lify~ng .:i.nd 
expanding the repu.ta1ion of that ll rm, and or the McKbley family mime;; as used by 
tlrnt finn; :n cngir.cct~ng lllld un.:hi lectun.l servb:s in \Vest Virginia md beyc.ricL 
Panicubtly dming lhosc: period~ v.:hcn David rvrc:Kinky \\US rnquired to 'Je absent 
from the finn to atten<l the state leg1~lature, Johnson 13 l'lifcKinley scnred us \he 
eyes and ears for the Gm that became McKinley & Assoclate:> on numerous ptn~cct 
sites, and in SU dciug ucc<imc a public· l ~icc ::>fthc finrL Although h e n.lso 
tn3int.sined hi ;: O'\V11 lm;;)Jle._<:, .l ohn;,on fl. fVlcK.inley al!endcd many n1ectings \Vli.h 
cl kn ts as :he :·errcscntaf ve of t\.lcK.inley & Associate.); he \Valked 1nany project 
sites with owners as ihe representative of i\fcKi nlcy & Associates. 

The continujly and c lose conricc.tion hei\\.: een Johnson R . IvlcKi.rtley and McKinley 
& Associates continued even after Johnson R. \ticKinlt:y' s death '.n 1996 at c.ge 76. 
McKinley & Associates compleled all of Johnwn 3. McKinley's un±i..nished work.. 
McKinley & Associntes acq-Jire:l ull of John.soi B. M.:K.in..k_y's lnsiricss a5sct:;. 
~,,fcKinlcy & A.osociutef. hired asiLe desig.nspe;ial is t to cc.nriuu c>. providing s~rviccs 

ti.lat J c·hmon J. McKinley's exi:erti~e had allowed the compa1y tJ offer 1nd that 
client~ ofMc.Kin'.ey & Associate~ 11ad rnme to expect. 

8L'\scd on John.:.on 8 . l'lk Kirtley' s leong M~sociation wi lh n11<l ~nh~tsntial work for the 
firm, ''McKjn\ey & Assoclni.es"w<ls anJ i~ ina~gua.bly u family name, indopcndent 
ol'Rcp. tv1cKnley's service n:: a Member of Congress. Moreover, the eslablished 
bt·a11cl name or "McKinley & Associate~"-· i ts rec::igni7.ed rcpulct.iuu for 
pr1)fe.ssio1rn.l c.x~llcr,c.e in engit'1ecring: an<l ai·chitcctur.~ - ('urthcr dimim11e.~ any 
crn1c.e"'ll th::it the firrn could be seen ns trading on a Member's "prestige.': \Vlth 
three o!'llccs Jl \Vest Virginia anc.l Pennsyl'ian.ia, IVlcKinley & Af1soc:ates ha'> 
c.omplelell major projects, not just in every county iri Wc~t Virginia} but acros~ (ne 
counuy in NorLh CaiuliIJ ~l~ South C:i.ro liii a, Ohio, I1cnn:3ylvunLa, l'·fow Ycrk: 

K etttucky, Minn0 >:ota, llli.nd g, :md lJra1. ":"hcsc p:oj e~ts Include hospilill s, 
se;;onda(• schools and colleges! fcecral aml slate governm enl huildings, oflicc rnd 
comrr.ercial projects, historic preservat.on sites , utid otllers. 1he reputation of 



The Honornblt> . .lo 11onne.r, C1airman 
TI1e Honorable Linda T. Sancb.ez, Rankjng \fombcr 
September 14: 20l2 
f'age s 

l\'kKinlcy & Agsociates has been earneu - and cuntinut::,; tu lie confirmed - l:y the 
v.-ork rif its ovc:r 40 arc.hi1ecl:~ and mech.'.lnic::il, eli:C'lrieal, strud 1m11 , R.nd civil · 
engineers>~ The work of these professionals has g:irrtcrcd McKinley & Assoc:iates 
wide recognition urt<l numerou....; a.wards, including~ naming only a few, rhe 
prcstigiou_t; West Virgi1fr1 AlA (Am~ricsn Jnstitute of A1·chito..."'ts) Honor Aw;Ud ,1nd 
\ 1tcrit A \van.l :-iml the) Om:crnor':; Award for Hi;;toric Pre~icr-'ation. Building frt)m 
the solid fr11..mdation ol't11e l\lcKinley family rtamc in engi~1cc1i.ng, design, and 
constrxtion, it is on the work and rcpu1atfon of these pro f12ssionals - on the 
Mc.Kinley & _i\ssocimes brand name that they maintaiued and ext~nc.letl -- that the 
flume sui.:cess> arid the future uu:::;[ncs.s, of"McKi1licy & A:rnocinte:.; n~f;t~;. 

Sale of Rep. IvlcKinley's interesl in McKinley & Asscciale.s 

Fi •e years ugJ ar1d p:ior to filly wn:;ide:ration ci'public servii::~ D:i.vicl B. i\;ll'Xin!ey, 

FF hi\~·qn the ri.rst of t\vo slcps in transferring ovm~rshp of Lhe company lo his 
employees by initiating an Employee Sled: O·wner~hi? Plan (ESOP) and selling it 
30% of McK'.nley & Associates. B~sicJes holding the stock or a compm1y, ;;n ESOP 
is gen~rally consicJen.:d a fuwt (: f retirement bcncft for cnploye;;;;, 

In Ap ~il cf 2011, Rep. l\kKinlcy then ~ign~d a l.1emornudum or lJntierst..anding 
with the company ESOP to sell the balance ofrvlc=<.in:ey & Asso~iat<::.s to them. 
Rep. McKinl::y un<l~rsluoJ, i11 g•.:iod faith, that the suk ofh.is entire. mv11ership 
intere,:;t in tvkKinley & Associ11le>: \vm:l<l resolve, and >Va~ an appropriate respon:>c 
tn , any concerns expre~:cd by the Cornmit:ee as to the cnmp2nis continue( U.<>e nf 
th::: name "McKinley & Associa.te;;." 

1\£ disdo:::cd on :1.is a.1Hrnal finc\n1:i:::il cl i ~clnsurc form fot calendar year 2011, on 
0.::.-cember 31, 2011, Rep. McKinle)' cctered into a forrnul ag~eenenl lo sell his 
entire remaidng owJer5.hip interest in :VkKinley & Assoi;iatcs - conprising 70% of 
the company's shares - rn the £SOP. l'lt.i:::. 0ab \Yil.S contingent on an in<lcpcnd~mt 
valua.: ion of :he fim1. Because of t:1c t'.me nerd cc\ to complete this valuation, and 
because of ERlSA requit'emcnt, the ac1ual sale was not comrkred unlit April JO, 
2012. On lh:lt date McKinley & A'Rociatcs became 100% ESOP O\NT1e<l.. Rep. 

J Of coursl:, lhv [Jruf~s~irinahvork ol D11vi<l B . Mc.Kinl¢y '13 l\11 cngire<:r has crrnu·.bntcd si,;ni rir.nntl;: 
ro the "brand name" and reputation of Mc:<. inl ~y & Assoc i a~eo . But, ns tlle Ct)mrr.itiee has he..:;n 
i.n:Orm[)d previously, for the past several yeti rs before e:itering Cong,ress .-<~r. rv1cKinley'3 role ·.vlrh 
'11~ i.: \ JC11piill}' h.:~ \lCJ'.. bcm in the (lrUclice ofprnfoglion;il e11ginccdng bu t in 11-r~ mrn;i g~mCTit Of the 

finn 's more thzu:i 40 professbn:.ili an( support. cn;ployees. 
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I rvkK1nlcy holds the note receivable \Vith respect to the loan w.1c.lertakcn by th~ 
ESOP to [uancc its pnrchasc oLhis 70% inter~_;l in IVkKi:iley & Ass•)ci::.tes (a.-> 11e 
al.so h1,ld~ the note teccivable for lhe loan undertak~n by the ESOP to finance its 
earlierpurclrnse orits initial 30% s\1~rc of the C•)tnpany's ~tock). Aecord:.ng ;o lhe 
SB le documents, Rep. McKinley doe~ not retain any authority to d:rcc1 or reqll.h-e the 
RSOP to change lhe nam:; ufl11i;; coc1pany. 

Restridion on permitting one's n:imc to be used by an entity tl!at provid~s 
covered scnkes 

The. Ethics in Government Act of 1 S89, at Title 5 U.S.C. app. 4 § 502(a)(2), 
provides that a :rvkrnber or coverec.l employee s~1all nnt "permit [his or he~} name lo 
be useJ by any . . . firm ; partnership, us3ociation., c.::nvoration, or other entity'' 
wbid1, l.Jy t efercncc to § 502(n.)( 1) of the slatuto, ''provide~ prnfossiornl services. 
in;:olving" fid11fr1ry rebtion~hip." House Ruh: X,'(\I. psrugr.)})h 2, ~~(a) and (h) , 
which reflect the ~amc restriclio:1s on fiduciary professions un<l uses of a Member's 
o.t ;;ovcred employee's mme as iire set forth in lhe EthLcs ~n Government Act, Jjtnit 
the 8Copc of§ 502.(a)( I) ;:,fthe Act ln cov~r imy t:[1Lily that ~'proyirks pro::Cssiond 
.servicec irwoiving a lldu:::ia1y relation::r.ip itxcept }01· !hP prm:iice nf medicine." 
(Empl·.asis added.) 

Re<A>gnizing that 1iei1hcr Cammi tlec aciiou, nur ev;;,n a House Ru-.e, can tnirnp tho 
ub.:t!utcry requirenents of th.; Ethic~ in Gove1Tl.1Denl Act, the Committee on .Ethics 
has stc.tcd: ":r\otwithslanding the ex:.c:ling statu!ory p!'Ohib:ti.on, the Slancbrch 
Cc·in rnittcc has auU1orizcd Member-physicians to pracLicc medicine Lir n lirr.itec 
amount of compens<r.ion." (House F:thics Manual, page 213.) Iu:.k::i;;d: the 
Commitkc has permitted member pby~~ci::ms to prnctice mcdicin:! fot: at l<:'ast a 

Ii m ited amotnt of compensation ever since the pa~sagc of the .Etl:ics in Govcrrunent 
Act, md nolwithstandi.ng the fact t11at the legislative history of the act make~ clc:ar 
that "medicine" - like '\.rchi tccture''4 

- is one of the ';proi'ess:onal acti vi'.ies 
irr•.1uh[i11g] <1 'fiduciary' relationship" 6c1wo.ccice ofwh\ch for compens:l!ion \ VB 

f.:p~cifically intended to be cJVP."r:d hy the Ac.I.~ 

•Unlike architectur~. the Comnitee docs not !lppe:'lr to have concluded that. ~~ n gintering is a <;ov<:rcc. 
"fiduciary" prnfossicn. 
~ HmLH;: Uip1rli :su 11 Te.3k >'ot-.::c on P.thic~, lic;port of/he Ripwfrwn Task FiJrca on fthic; on l-f.R. 

3660, lOl « Con6 .. l'l Sc~s. 1.3-14 (Cnn1m. Prin:, Cc·mrn on :tuks 19~9), page 16: "1'hc; ti\sk for~e 
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The same legislative llistory mates clear that «consuhing aml au ~·i~.in~;· \Vithout 
apparent fonifoticn> a.re inler.dc.d to be inch.:.dcd as "fi<luciari' profossiom covered 
by the Act and, thus .. by the Hot1se Rule. Yet-· although neither the language of the 
Act> the legisluth:c history of the Act, nor the l<1nguage of tho House Rule on 
IJduciary restriclinns appear to contemplate sueh an exception - the Commil.1..:r.; un 
F.(hit:s allYi:)t::> that a senior ~(utl'or: who is olhctwi>e covered by t!1e restriclions> ' 'is 

noL prohibited fnmi ~c.cepting comp.~nsa.tion fo1· pditical consulthi;i, services that he 
or ~he provides to either a cc.ntlidatc (in:luding one's employing lvlcnber), u 
political rarty, or a Mcn:ber's leadership PAC." (!louse t'thtcs Afanual, at rage 
218.) 

Our purpose in citing these expansh·e. interp1·etations and applications by the 
Committc.e of the language of House Rule XXV, cf the E1hic~ in Government A.ct, 
and of the legislulive hi:;t.ury uJ' Lhc: /''-ct (as c~mli:rincd in fr.c Repott of th.; B1~v ar1.:sa11 

Tcsk FoNe on F.thic .~) is no1 to Cl'iti::i7c the Committe.e' s pa~l apprrn1·:h w 
intelp:'"cting and applying the fi<luc.iary restrictions. To th';: contrary, the purpose in 
ci1ing these v•ell-knm.v11 pa.st in seances is to demonstrate dear Committee preccdcm 
- in f;:.ct, a ComrniUec tradition- for reading t.he langt1agc 1Jf !li e fidcci<uy 
rc3trictio11s, rind ofthe related legis:lathc h:story, flexibly snd pr;1gn1:1t.ic.1lly when 
the.re is a rcasomHe ba.';is for doing so. 

Approval of the continued llse orth-.J narne -' M1,;Kinky & A~.'juciatcs'~ by Rep. 
McKinlc;'s former .finn \Vould not require you to 1·e~eh outsi.::le c0f Ilic~ lan12:u:::i.ge and 
four corners of the Rule. lhc statue, or the legislative history, as ·was ,1rgnably done 
hy the Ccmmittcc in the instances of interi1rctation anJ application ded above. 
Y onr approval of the coJ.tinlled use of the name <;JvkKin ley & i\ssocb1e0" wuu.d 
::; imply felluire: you to approuc.h the "fic.uci;1.ry" rc[trictiorn; ·· and: in particubr, the 

related li::g;ishfrv~ hi,tory - fJS written in light of what they m1y be vie;,ve.d 
reasonably am.I ~oundly to p~rrriit (not in light of what they n'.ay he argued to 
prohibit). 

(Continued ... ) 
intend ~ the. ban to rcnch, for •)xom pla, ~ervi<.:ui: t,uc ~. a-; l eg~ l. n::il ~·:l.:.cc , c,_:1ngu\tin !~ ~rnd Hdvkinc'., 
inmrarc~, medicine, arc\itcdure or fru.ancial." 
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Co11ti11ucll use of thr nnme ''J\·lcKinleJ.' & Asrnciale~" h 1,:ur1:-.i~teni -..yitb the­
re~triction~ -011 ' 'fid ul!in.ry s;:n'ices'.1 

I.ti it:> $Cction by s~ctirin rcrmrl on lh~ Ethics in Governmelil Act of 1989, ancl as 
repeatedly referred to above, the House Bipr-\\~a.n Task Force on Ethics $pecifically 
discus~ed a "family namcn exceptio:1 to the prohibition on the use of a 1v1embcr's 
name hy rm entity that provides "Cidnciay :;crviccs": 

[T]hc :ask forc.e n.11clerstands lhat. a law firm, real estute agency, o: other firm tlrnt 
bears a ':family" name, 35 opposed to tbe name of1he individual Mernbet, officer, 
or employee, \.VOl.llt.1 n.ul lmvt; to change il5 ·.1an'.c. TlnB, the fact 6.o.t o.. Member, 
officer or employee is presently ;1s,;oci11ted w1th a law fim1 frlundcd by, and still 
bearing the name or his father \'IOllld nc·t require the firm 10 drop the "family,, 
na:ne. 0 

In il'> ,-lute 24, 2011, fetter tc. R.er . i\frXin ley the Committee appears to read this last 
quoted se.)tci:ce from lhe !Jipaniscm Tt.isk Force Repn 1·t as descri'Jing and defining 
the only r..ircumsmuc~ under \Yhich a fom nam~ 'rVill b2- considere<l a "family 
name.' Admittedly, thi~ nls) appears to be the: uvc.i..ly narro-w rcooing of"family 
rtainc'' t.-ll~c:n ~)' tl1c CommiUe.c in its }vfm111a!.1 But th;5le circumstHn.':AS -- that i•;, 
wnerc the firJn in question is legally and (actually the snn~c entity as rounded by, 
and st[ll tearing the specifo; name of, the L~thcr or other relative of the J\kmber­
can and shou:u re vi1~\ved a.~ onfy o:-w example of the kind of family '.JUrLicipaLiun 
iu ! und associatkn \'vith 1m <:ntity, thut rnpprni~ ::i cetern1ination that the entity bl'ms 
a "('amily n .. "lD.e." 

That the speei±ic circun1siar.ccs described in tl:e !HpMtiscn T':lsk Poree Reµurl W(;rc 

in:cuccd ;'.lS ()nly one cKurnplc of 'rvheli (ho facts will ~ ·1pport 1he lindirtg of 8 <•.family 
nnmc:n is evitlentfro:n the !'ac t that the key sentence (quoted above) begins with lhc 
word ·'thu.i;," a cornmonme:i.n.ing o:: which is "as an example:' or "l'o:" example.: ' 

There rn<iy he a number of foctunl t'Cenarics, therefore: u nder 'vhic.h the Comrnitrc.~ 
t:·.c.11 lrl , an:.l .<;hould. dderminc that an erliry bears u ''1'~1mily name" Ratocr than 

6 rd. 
7 Ho em Cthics ,Han:ia!, at p:ige 221 and p:ige 222, F. xe. rnple :32 . 
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being applied rigidly only \VJere a pre:;cnl lirrn i::; kgu'.ly and factually the identical 
finn Cnundcd by a rvlern ber' & "father'' (the Bipcrli.mn Tos[. Fcwr'.P. Retort does not, 
afur ull, idcn1i:fy any othe1· pcrmiss~ble fami I y rclationshi::i ), 1nterprc1ation and 
application of the "fmnily name" cxceprion sh <:·uld scr·,re the actual ; underlying 
pmpos.e or the rcstrLctior.E on use of a lv1ember" s name by a " :fiduciary servic::s" 
fir_n . As the !Jiparti.lcm Task Force Report mltke;; clear, this underlying ::mrpose is 
to ~iicire~.c; the "potential for abuse . ... in cases \Yh~re outside a1te~ests ulleinpt to 
trade on the presuge of!vfembers of Ccngrcss . ... "'3 Where there is a reasomblc 
b<:Gis for the Committee to detem1ine that use in a tinr.'s name of tl1e surnat1.e (or 
"lamily mum:") ~:ir a Member rcfkct:; historical factor.~ or rnflcct8 some 
demonstrable fami 1 y associ::rtion wi 1 h Ilic\ firm the Committee should det•:rmine 11at 
the fir:n name q u:il i lies as a ':fomil y name." 

Lb r.ktaikJ in this letter, there arc. a:ttplc giom1i.b for the Con'.miue~ 1.<> dotonnu;e. 
that ''l\.foKinli":y & Associates'' qualifies as a " fan1ily name." Independent of Rep. 
i\.'kKinley- 01d dati:1g back to his grandfather Johnson Camden McKinley and, 
before him, to the Revolutionm~1 War - ':f\.foKinley" is a recognized an<l prot11incnt 
family name in Vlesl Virginia history a:iu busi :1t;:,~. foiLi'11ly :n agric1.tlturc m1<l lh::n 
in the coal fidds of Wes! 1/1rgida, the m1.1Te of McKinley hm bet':n ;:Ho::.nciRtcd wilh 
bl~sine:>s. In rhc ::!elds of engineering, constructio11., and design, Rep. McKirJeis 
fa1her, Johnson 13. McKinl ey, first established nnd, for mrny years, grc·w the 
reputation of the "McKhley" name in and arormd the \Vheeling regional area. 
Jolmson D. ?vfoKinlcy founded tho ':J\.fcY-...irley" pMfcs~ional family 1~atn·~. Jolrnson 

R. McKinley imparted bis professional bona fales. and the pr-::>fe~sional reputation 
he first founded, to b£s association with "McK:nley Engi11cering Company" and to 
"McKinley & A~snclatcs 1 ' through ·11s important ffi1d lrequcm wcrk over rnany 
years as tae public eyes, car,;: 11ml ri;p1e:-;~ntafr1c of the fin'rl (und:,r both firm 
110rncs) . 

.Just as the Committee should nol lLI1du!y a:ld ribridly l11nit application or the "family 
mm1c" C7'C.t:plion to the single :;ct 0 1:· circumsta~-icc~ vit;;<l u:.1 one; exn.rr.ple in U·10 
Rit){i!"fiscm Task Force Report, the Co111mi-tc:~ shcmld reC1)gnizo that - even apa1t 
f'rom a fitm rnme being a 'Jamily name" - there are other reu1onablc bases :o 
ddenninc that rr firm nnmo is not a11 l\1.Uernpt co trade on the pre~tigc1 ' of a Member 
of Congress and is, the re for~ , pem1issible urnkr biJlu stal.lk and Honse Rule. One 
Guch bufiig should be found 10:hcre R fi rm name that includes F. Memh~r'~ ~nmarn e is 

R fli[! C11(isa11 Tu~k Pc•rce Rr:porl al page l4 
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un esrnblished brnnd n<m1c in its pro:essiona.l liclu. A:> di:'i·.:; LL<>?.cd above, "'MdZinky 
& ;\s!')nci~ltes'' is ru1 e'>lahlishcd brand name and industry leo<"ldP.1 - in 'Wheeling, i11 

\Vest Virginil.:1, iu the tri-statc area, and beyond- in engineering, architecture, nnd 
interior dc:sig.it. As "lvfcKinl::y & Associates" has success:ully completed numerous 
high-profile projects lJnd~r its current name for over 20 ye;irs, anu as .he rtvuta.Lion 
and hrnnd of the firn1 ltndc:r this nume h .H: grov;n, be f,IO f"essi onal excellence () f ·:he 
"1vfcKlnlcy & Associ:ites" firm hR.S been repeatedly recognized and ai.:rnrded. bv 
pe~r groups, profossional associations <od others. ''lvicK inlcy & Associales" clocs 
not tra:k on the ~'prestige:" of Rep. tvlcKi11lcy as a Member of Congress. Frankly, 
lli<il ki.1d of "prestige'' 1,vo11ld be V{o:·lh lcs:i lo tte firm in the technical, resulls­
orietttcd industries in whir:h it opernte.s_ "McKinley & As~;ociatcs,, trades on its 
recognized and estab!ished name an:i reputation for technical excellence and 
practical succ~ss. 

A :urnl, r21Mcd point.should be noted abol\\ lhe scc·pe of the "potential for abuse." 
th.:t th:; <lral'ters of the Etbic.;s in Government Act intended to address in i:nposing 
rcstric:ions on the use of a Member's name by a" liduciar-y" servi:.:es firm. 
Tuoughout tlle discussion in the !3~1l1rti.w1£ Tusk Fun:e Repo:·t on the rc~lrictions 
on the practice of'"fiduciar:/' pr0f~~~ion~ and tl1e deli•ery of "fid·1ciBry'' sen·lccs, 
lhe cn:phasis is 01 lh~ potential for i.:orulict bct..vee11 a Member's offbiaL 
represcntr..tive du:y to the public in genl!ral and the personal: private duty thal may 
lJ<j owed by a lv1em ber/profc<;sional to an indiv~dual clien l. The follmving p<:;:;.suge 
frcrn the Report mak.;s lhi:~ focll3 cku: 

When cer:ainprivatc positions md emrloyment create for the Member or puhlic 
orncicil a fiduc.iury or a representational responsibility LO u privale dirnL ,H a limited 
number of privutc po.rtic3 .. then Buch otilf:idc activities >.:re:;'..le he FOlcntia~ for a 
serious ccnflict or imermt. The car.fl ict occurs in the :::Jc..c;h of those respons·.bil ities 
and the divergeuc-e of public and pc vate interests on a particuhu governmen.a! 
n1:1lter or iu general government po'.i<.:y.9 

Ttis centJal r:·assagc leads d ~ rec'Jy into the discussion in the Repcrt about "the 
potential for abu};e o~' this ty:;e cf in::.01r.e in co~es where outside interesb altempt to 
trade on be prestige of' Members or Congn~ss ... " (Emphasts added.) Tims, Ir 
u~1ie<V~ that th~ concern of the draft.cr..s of the Ethics in Govemmcnl Act aboul 
outside r.nti tic:!'l :cracilng" on the ::presti~e ol' Mcm.Jers" \Vas ilterdcd primarily lo 

g Id. 
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udJre~::; circumstance -vvhere such un entlly vruuld. :;irofit in1properly by implying 
that privute c·.iems >-vouJJ .have, and woulu ben<::fit l'ror1.1, m1 actual fiduciary or 
repn:sentutionul .relaiiomhi i· \Vilh a ~·'fember of Ctin~ess. As u gene~al matter -
un<l abser.t olher factors supporting w.>e or a IVkmber' ~ sumane ha tim1 irnme - the 
rxitenlial nw such abuse ma; well ex isl in a law firm er in a c~msu.lting or advising 
Jim1, p~rlic~~hrly in a smull fom orpradic\:. Rut the pol<..·nti~l for this kind of abuse 
by a firm providing arc.hitecturnl se:-vices (1mong ·)ther services) would appear to 
be minimal. [n the c:l.Se of s large, esta.)lisheJ, industry-leading architectural finn 
like 1v[cKi.nley & As~ociate~ . the potential for such abuse - fer :<trading'' on Rei:. 
lVf.::Kblcy>s ,stah1s a'i a :Member i11this11lislc.a.Cing i,vay -- is noucKistcnt. 

Conclusii)fl 

As the Committee h ei.s b.::on infcnncd in previous rnbnisciom on behalf nf Rep. 
lVf:::Khley, a )rnhibiiion 011 McK1nley & Associates u:;e of it~ exhling rtame '<YOuld 
creale Se\·ere Ji.nancia.l h'.1rd5hip ror all oflhe cmTenl ernployee/ov·,:ners of the 
finn. For their comr~emmtion and for their retirem~nt savjngs, these 
crnploycc/o\'1Ilcrs arc dependent. on the coLtinucd success of McKinl::y & 
A~snci8te:q in H difficulr ~conon-y. The goorh.vill :mo pos.itive rr(lfes.o.ional 
rcput<ltion that the firm has cngcnckrcd over t11c years attaches tn the brand name 
M:;Khlcy & Associates and would be lost if a name change were rec_uired. 

Tl11t no s11ch n;1.rn~ chan2e is reciuired_ BH;;;eci fln the rnform.atinn , and for th(' 

reasons, set forth above, the name 't-.fo.:Zinley & Associates," as used by Rep. 
Dn.vid 13. lvfcK.inley'o former firm, is a :'family name:/' an established brand na.t11c > 

a.ml is uLhcrwisc rnmisLt:nL wiL.11 Lot: lillrnL iillU µunusc uflfa.:n.:slridiom impu.s1xl 
by sta:ute and House Rule on the provision of professional services i:wo[ving a 
ficiuci~1r;1 relationship. On behalf of Rep. McKink:y, thcrctl.)t'e) we respedfully nrge 
you to approYc. the. firm's ccntinued use of the nanH:. "Mc::<inley & Asso~ial~s." 

11-M\66~ . I 
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lf yuu han:: ct:ly Ul t.:::ilium; UI v,.is.h tu Ui~1,;,u~s lhi::; llltlllt:l> pku~c llU IlUl ht:;tlatc; lu 
contact me, at 202-719-7 . or my colleague Robert L \\hilker, ::it 202-719-  

SiJ.cerely, 

EL1 Witold D:irnri 
'KobeLt L Walker 
Couruel for Rep. David f3. McK.inley 
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JO BONNER, ALABAMA LINDA T. SANCHEZ, CALIFORNIA 
CHAIRMAN RANKING MEMBER 

MICHAEL T. McCAUL, TEXAS MAZIE K. HIRONO, HAWAII 
K. MICHAEL CONAWAY, TEXAS 
CHARLES W. DENT, PENNSYLVANIA 
GREGG HARPE R, MISSISSIPPI 

ONE HUNDRED TWELFTH CONGRESS 
JOHN A. YARMUTH, KENTUCKY 
DONNA F. EDWARDS, MARYLAND 
PEDRO R. PIERLUISI. PUERTO RICO 

KELLE A STRICKLAND, DANIEL J. TAYLOR, 
COUNSEL TO THE CHAIRMAN ~.j,. T!)ouse of l\eprei\entatibe~ COUNSEL TO THE RANKING MEMBER 

COMMITIEE ON ETHICS 

ootasbington, l)QC 20515-6328 

1015 LONGWORTH HOUSE OFFICE BUILDING 
{202 ) 226-7103 

The Honorable David B. McKinley 
U.S. House of Representatives 
313 Cannon House Office Building 
Washington, DC 20515 

Dear Colleague: 

June 24, 2011 

This responds to the letters dated January 3, 2011, and April 14, 2011, which were 
submitted on your behalf by your counsel, Charles J. Kaiser, Jr., concerning yoUl' outside business 
interests. 

FACTUAL BACKGROUND 

According to the information provided in Mr. Kaiser's letters, additional information 
provided to Committee counsel by you and Mr. Kaiser, and publicly-available information, the 
background on this matter is as follows. 

Prior to your election to the House, you worked as a licensed professional engineer at 
McKinley & Associates, Inc. (the Firm), of which you were also an officer and director. 
According to its Web site, the Firm opened its doors in 1981 as "a full-service ru·chitectural and 
engineering firm." Your counsel has represented that the Firm "provides professional 
engineering and architectural services through its employees who are professional engineers and 
licensed architects under the laws of West Virginia, Ohio, and Pennsylvania." Your letters 
concede that West Virginia law deems architecture to be a profession that involves fiduciary 
duties. 

The Firm has three offices, located in Wheeling, West Virginia; Charleston, West 
Virginia; and Washington, Pennsylvania, and employs more than 40 individuals. The Firm 
provides services in the Tri-state region and other mid-Atlantic states. Its Web site indicates that 
past clients have included many state- and local-level government entities, as well as federal 
entities such as the U.S. Postal Service, Department of Defense, NASA, and the Federal Aviation 
Administration. 

In January 2007, the Firm established a partial Employee Stock Ownership Plan (ESOP). 
You own approximately 70% of the Firm's common stock, with the remaining 30% owned by 
the Firm's employees under the ESOP. 

Your father, Johnson B. McKinley, was also a licensed professionalengineer. Johnson 
McKinley maintained a one-man office, McKinley Engineering, as a consulting engineer in 

EXHIBIT 
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Wheeling, West Virginia, beginning in 1954 until his retirement in the 1980s. You worked with 
your father at McKinley Engineering for approximately two years, prior to establishing the Firm 
in 1981, which became "custodian of all of the drawings, files, and other assets accumulated" by 
your father during his career as an engineer, and also serves many of the same clients. Your 
letters stress that the name "McKinley" has been associated with engineering services in the 
Wheeling area since 1954. 

Finally, we understand that you wish to avoid changing the name of the Firm if at all 
possible within the Rules. 

LEGAL AUTHORITY AND ANALYSIS 

Federal law and House rules restrict the outside earnings of Members and senior staff of the 
House of Representatives. These individuals may not receive more than 15 percent of the Executive 
Level II (House Member) salary in outside earned income in a calendar year. 1 For 2011, this limit 
is $26,955. Regardless of whether this income level is reached however, certain types of earnings 
are absolutely prohibited. 

Section 502 of the Ethics in Government Act (5 U.S.C. app. 4 § 502(a)) provides that 
Members and senior staff shall not -

(I) receive compensation for affiliating with or being employed by a 
firm, partnership, association, corporation, or other entity which 
provides professional services involving a fiduciary relationship; 

(2) pennit that Member's, officer's, or employee's name to be used 
by any such firm, partnership, association, corporation, or other 
entity; 

(3) receive compensation for practicing a profession which involves 
a fiduciary relationship; or 

(4) serve for compensation as an officer or member of the board of 
an association, corporation, or other entity. 

See also House Rule 25, cl. 2. The Act gives this Cmrunittee responsibility for interpreting these 
provisions for the House. 

The statute does not define "fiduciary," a term generally denoting an obligation to act in 
another person's best interests or for that person's benefit, or a relationship of trust in which one 
relies on the integrity, fidelity, and judgment of another.2 However, in creating the exception, 

1 5 U.S.C. app. 4 § 50l(a)(l); House Rule 25, cl. l(a)(l). 
2 See Black's Law Dictionary 658, 1315 (8th ed. 2004); Bipartisan Task Force Report, Report on H.R. 

3660, 101"' Cong., l" Sess. (Comm. Print, Comm. on Rules 1989), reprinted in 135 Cong. Rec. H9253 (daily ed. 
Nov.21, 1989)at 16. 
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the Bipartisan Task Force stated that in order for the underlying purposes to be achieved, "the 
term fiduciary [should] not be applied in a narrow, technical sense."3 This report further states: 

The task force intends the ban to reach, for example, services such 
as legal, real estate, consulting and advising, insurance, medicine, 
architecture, or financial. 4 

The legislative history of the statute clearly denotes architecture as a field involving a 
fiduciary relationship. This determination is supported by West Virginia law,5 and your letters 
indicate you concur with this assessment.6 Thus, the Firm is a business that provides fiduciary 
services, and therefore is subject to the limitations stated in the statute and rule cited above. 

These provisions prohibit a firm that provides fiduciary services from using the name of a 
Member, even if the Member is not compensated. The ban extends, for example, to use of the 
name of the Member on the letterhead, advertising, or signage of any covered organization. 
Under this provision, when the name of an incoming Member is used in the name of a law firm, 
real estate agency, or other organization that provides fiduciary services, the name of that 
organization must be changed to eliminate the name of the Member. However, the requirement 
does not apply when the organization's name in fact reflects a "family" name, as opposed to that 
of the individual Member or staff person. On this point, the Bipartisan Task Force Report states, 
"the fact that a Member, officer, or employee is presently associated with a law firm founded by, 
and still bearing the name of, his father would not require the firm to drop the 'family' name."7 

In the case of the Firm, the Committee accepts your representation that the current Firm 
can reasonably be seen as a practical continuation of McKinley Engineering, the business 
originally established in 1954 by your father, Johnson McKinley, for whom it was named. 
However they are legally and factually distinct entities. Accordingly, the Committee finds 
that, while a name change is required under current rules, guidelines and policies, a change 
of the Firm name to the name of your father's original business, McKinley Engineering, 
along with a clear association with your father, such as adding to the letterhead the phrase 
"Part of a Family Tradition since 1954"8 if appropriate and consistent with relevant state 

3 Bipartisan Task Force Report at 16, 135 Cong. Rec. at H9257. 

' Id. 
5 West Virginia statute requires architects to practice Hgood moral character," which means "character as 

will enable a person to discharge the fiduciary duties of an architect to his client and to the public." See W.V. Code 
§ 30-12-2(4); W.V. Code§ 30-12-4. 

6 Because both you and the Committee are in agreement on this point, we do not address whether the 
provision of engineering services also involves fiduciary duties. This is because the rule addresses any of the fir1n's 
services, not the Member 1s actual prior services. 

7 See 2008 House Ethics Manual at 221; Bipru1isan Task Force Report at 16, 135 Cong. Rec. at H9257. 
8 We note that any reference to Association with your father should not misrepresent the company's actual 

corporate history or status. However, should some other language be more appropriate or preferred, you should 
consult with the Committee to detennine if the alternate language or proposal would satisfy the need to change the 
name and satisfy the family name exception. 
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laws, would be consistent with the family name exception to the Rules and would be 
permissible for the purposes of House Rules. 

Regarding the limitation on outside earnings, these limitations apply only to "income," 
that is, compensation for services (or "earned income"), and not to money received from 
ownership or investment of equity income ("unearned income").9 Because these provisions and 
House Rules concern the receipt of compensation for services they do not generally restrict the 
ability of a Member to have an ownership interest in a business or to receive dividends or other 
income that results from their ownership interest. However, the Committee has taken the position 
that when a Member has an ownership interest in a "personal service" business - that is, a business 
in which capital is not a material income-producing factor-the Member's share of the profits from 
the business will be deemed to be outside earned income, unless it can be demonstrated that the 
income was in fact a return on investment. Even when the Member performs no personal services, 
absent a strong showing to the contrary, it is presumed that the Member's share of profits from a 
service business is for attracting or retaining clients and thus constitutes earned income. 10 

Your attorney has indicated that you resigned as an officer and director of the Firm prior 
to taking the oath of office. However, for the sake of completeness, we address the rules related 
to board service. The ban on paid board service arises from the same set of concerns as the 
fiduciary relationship prohibitions. The ban on accepting compensation for serving as an officer 
or board member applies to all entities, including nonprofit and campaign organizations, and 
governmental entities. As a general matter, Members may serve in such capacities, but they may 
not be paid any directors' fees or other compensation for that service. Members may accept 
reimbursements for travel and other expenses in carrying out the duties of a board member and 
may be covered by an insurance policy as a member of a board, provided that acceptance is 
permissible under the applicable provision of the gift rule (House Rule 25, cl. 5(a)(3)(G)(i)). 11 

Finally, we not~ for your information an additional federal statute, 5 U.S.C. § 501, which 
provides: 

An individual, firm, or corporation practicing before an agency of 
the United States may not use the name of a Member of either 
House of Congress or of an individual in the service of the United 
States in advertising the business. 

This statute is enforced by the U.S. Department of Justice, and, thus, the Committee carmot give 
definitive guidance on its scope or offer you any exception from its requirements. To be clear, 
this statute may prohibit the Firm, even with a revised name such as the one discussed in this 
letter, from completing or accepting work from the U.S. government or federal entities or 
agencies. You should seek guidance from the Department of Justice or private counsel on that 
issue. 

9 See House Rule 25, cl. 4(d)(l); 2008 House Ethics Manual at 228. 
10 See 2008 House Ethics Manual at 231. 

l1 See id. at 222. 
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LIMITATIONS 

The response above constitutes an advisory opm10n concerning the application of 
5 U.S.C. app. 4 §§ 501 et seq. and House Rule 25, clause 1. The following limitations apply to 
this opinion: 

• This advisory opm1on is issued only to Representative David 8. McKinley, the 
requestor of this opinion. This advisory opinion cannot be relied upon by any other 
individual or entity. 

• This advisory opinion is limited to the provisions of House rule and federal statute 
specifically noted above. No opinion is expressed or implied herein regarding the 
application of any other federal, state, or local statute, rule, regulation, ordinance, or 
other law that may be applicable to the proposed conduct described in this letter, 
including, without limitation, 5 U.S.C. § 501. 

• This advisory opinion will not bind or obligate any entity other than the Committee 
on Ethics of the United States House of Representatives. 

• This advisory opinion is limited in scope to the specific proposed conduct described 
in this letter, the specific facts represented to the Committee, and the understanding of 
those facts to the extent indicated in this letter, and does not apply to any other 
conduct or facts, including those which appear similar in nature or scope to that 
described in this letter. Should this letter misstate any facts in this matter, the opinion 
and advice may no longer apply and you should inform the Committee as soon as 
possible to determine if the advice and opinion in this letter applies to the accurate 
factual basis. 

The Committee will take no adverse action against you in regard to any conduct that you 
undertake, or have undertaken, in good faith reliance upon this advisory opinion, so long as you 
have presented a complete and accurate statement of all material facts relied upon herein, and the 
proposed conduct in practice conforms with the information you provided, as addressed in this 
opm10n. 

Changes or other developments in the law (including, but not limited to, the Code of 
Official Conduct, House rules, Committee guidance, advisory opinions, statutes, regulations, or 
case law) may affect the analysis or conclusions drawn in this advisory opinion. The Committee 
reserves the right to reconsider the questions and issues raised in this advisory opinion and to 
rescind, modify, or terminate this opinion if required by the interests of the House. However, the 
Committee will rescind an advisory opinion only if relevant and material facts were not 
completely and accurately disclosed to the Committee at the time the opinion was issued. In the 
event that this advisory opinion is modified or terminated, the Committee will not take any 
adverse action against you with respect to any action taken in good faith reliance upon this 
advisory opinion so long as such conduct or such action was promptly discontinued upon 
notification of the modification or termination of this advisory opinion. 
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If you have any further questions, please contact the Committee's Office of Advice and 
Education at extension 5-7103. 

JB/LTS:ced 

Jo Bonner 
Chairman 

Sincerely, 

~~~~ 
Linda T. Sanchez 
Ranking Member 
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August 22, 2016 
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J!,Jouse of l\epresentatibes 

The Honorable Charles W. Dent, Chairman 
The Honorable Loretta T. Sanchez, Ranking Member 
Members of the Committee on Ethics 
U.S. House of Representatives 
1015 Longworth House Office Building 
Washington, DC 20515 

CHAIRMAN, 

CONGRESSIONAL COAL CAUCUS 

Co·CHAIR. 
CONGRESSIONAL 8 UILD1NG TRADES CAUCUS 

Co-CHAIR, 

CONGRESSIONAL ARntRITIS CAUCUS 

Co-CHAIR, 
CONGRESSIONAL Yount CHALLENGE CAUCUS 

Co-CHAIR, 
H1GH P ERFORMANCE BUILDINGS CAUCUS 

Co- CHAIR 
(ONGRESSIONAL HE AR ING H EAL TH CAUCUS 

Re: Response of Representative David B. McKinley to the Committee' s proposed report and 
letter 

Dear Members of the Committee on Ethics: 

Thank you for this opportunity to respond to the draft report and draft letter of reproval provided 
to me by the staff of the Committee on Ethics. 

Following the clear and repeated advice of my attorney at that time, after I was elected and 
sworn into my first term in Congress I sold my remaining interest in the McKinley & Associates 
architecture and engineering firm to that firm's Employee Stock Option Plan to comply with my 
obligations under House ethics requirements, specifically with the so-called "fiduciary 
restrictions." I have since come to understand that the advice of my then attorney in explaining 
and interpreting to me House Committee on Ethics requirements and guidance, and my reliance 
on that advice, were mistaken. I regret relying on that advice. 

I appreciate that, after a long review, the Committee on Ethics in its proposed report has not 
found that I acted in bad faith in relying on my then attorney 's legal advice; that there is no 
finding by the Committee of any knowing or willful violation by me; and that, in fact, the 
Committee's own proposed findings indicate that my actions were, at worst, negligent. And yet, 
based on these findings, the Committee proposes the disproportionate response of issuing a letter 
of reproval to me. 

Even recognizing that a Committee on Ethics reproval is not considered a sanction under the 
Committee ' s own procedural rules, I take the strongest exception to this disproportionate and 
unjustified proposed response. I urge the Committee to handle this matter as an advisory matter, 
without issuing any public report. But, even if you decide that my good faith reliance on the 
advice of counsel merits a public report to keep others in the House community from making a 

PRINTED ON RECYCLED PAPER 



similar mistake, I respectfully ask you to agree that this important educational end can be fully 
achieved without reproving me through that report and without a finding that my actions 
reflected on the House. The issuance of a separate letter of reproval in this matter, where any 
violations by me were unintentional, is clearly not merited and would be contrary to the most 
recent Committee precedent. 

As noted, this matter concerns my compliance with restrictions on affiliating with or receiving 
compensation from a firm that provides professional services involving a fiduciary relationship. 
That is, this matter concerns the House "fiduciary restrictions." In its inquiry, the Committee has 
focused on the continued use of the name McKinley & Associates by the West Virginia 
architecture and engineering firm I founded in 1981. Prior to entering Congress in 2011, I was a 
principal, officer, and director of McKinley & Associates, but my wife Mary McKinley and I no 
longer own any stock in McKinley & Associates; I have no other affiliation with the firm either 
as an owner, board member, executive, employee, or consultant. Through letters submitted on 
my behalf by my current counsel, Jan Witold Baran and Robert L. Walker, to the Committee on 
September 24, 2012 and May 1, 2013, and through a substantial volume of accompanying 
documents, I have described and discussed at length my efforts to understand and to comply with 
these "fiduciary restrictions." 1 The two earlier letters are included as Exhibits 1 and 2 to this 
letter and, although they are lengthy, I urge you to read through them carefully. I believe 
strongly that your review will convince you that, based on the advice of my attorney at that time, 
I acted in good faith to comply with the "fiduciary restrictions" and did not intentionally violate 
those restrictions. 

Although I urge my colleagues on the Committee to carefully review all the arguments and 
information in my earlier letters, I want to emphasize in this letter the following points: 

• Relying on the advice and guidance of my former attorney, after entering Congress 
I sold my ownership interest in McKinley & Associates with the understanding that 
this sale would satisfactorily address and eliminate the need for that firm to remove 
"McKinley" from its name. My good faith reliance on this legal advice and 
guidance occurred in the context of receiving what I reasonably perceived as self­
contradictory and confusing guidance from the then Committee staff. The 
Committee's proposed report in this matter, and the proposal to issue a reproval 
based on the findings in that report, unrealistically and unfairly minimizes that 
context of confusion. 

• The Committee's proposed report appears to suggest, incorrectly, that I did not 
notify the Committee of the sale of my interest in McKinley & A.ssociates until 
sometime after August 24, 2012. In fact, as clearly described in my May 1, 2013 
submission to the Committee on Ethics, in June 2011 I told the then Chairman of 
the Committee that I had sold my interest in the firm. I do not know why the 
Committee's proposed report ignores this fact, especially when the report cites other 
parts of this same exchange with the then Chairman as apparent fact. I do know 
that a determination by the Committee to issue a report or reproval based, even in 

~I have also argued - and I maintain - that the facts in this case do not make out a violation because the name 
"McKinley & Associates" should be found to fall within the "family name" exception to the "fiduciary restrictions." 
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part, on an erroneous and incomplete understanding of when I informed the 
Committee of this sale would be unfair. 

• I have cooperated fully with the inquiry the Committee began in this matter in 
August 2012. I have provided exhaustively detailed factual information and over 
550 pages of documents in response to the Committee's requests for information 
and documents. In doing so, I also continued to advance what I still regard as a 
reasonable position in this matter: the Committee should determine that McKinley 
& Associates falls within the "family name" exception to the fiduciary restrictions. 

In the remainder of this letter I address at greater length each of the three points outlined above.2 

• Relying on the advice and guidance of my former attorney, after entering Congress 
I sold my ownership interest in McKinley & Associates with the understanding that 
this sale would satisfactorily address and eliminate the need for that firm to remove 
"McKinley" from its name. My good faith reliance on this legal advice and 
guidance occurred in the context of receiving what I perceived as self-contradictory 
and confusing guidance from the then Committee staff. The Committee's proposed 
report in this matter, and the proposal to issue a reproval based on the findings in 
that report, unrealistically and unfairly minimizes that context of confusion. 

To a non-lawyer layperson like me - and, I imagine, even to some of you on the Committee - the 
requirements, the "do's and don' ts," of the "fiduciary restrictions" under the Ethics in 
Government Act and House rules do not seem to be based on common sense and require clear 
and consistent exposition to understand. As I think the record and documents I provided to the 
Committee show, in 2010 and 2011 Committee on Ethics staff did not provide consistent 
guidance on the "fiduciary restrictions" to me. 

Yes, as my May 1, 2013 letter to the Committee fully describes and acknowledges, soon after my 
election to Congress in November 2010 there were members of the Committee staff who were 
providing the "informal opinion" that the "fiduciary restrictions" would necessitate changing the 
name of McKinley & Associates (by removing my surname "McKinley") because, as a provider 
of architectural services, it is apparently considered to be a provider of professional services 
imposing fiduciary obligations. However, in clear contrast to and in complete contradiction of 
this staff advice, on January 25 , 2011 another counsel to the Committee - in fact the Director of 

2 Apart from the specific points covered in this letter, there numerous other statements and conclusions in the 
Committee 's proposed report and proposed letter with which I disagree, including, but not limited to, the following. 

On page 10, the Committee's proposed report states: "Nevertheless, it must be noted that, at that time, both 
Representative McKinley and his counsel and Committee staff knew that the only procedural solution to the matter 
was a formal opinion from the Committee, not informal advice from its staff." I am not sure what "procedural 
solution" is intended to mean here, but if this statement is intended to mean that in 2011 I knew that the only 
solution of the issues arising under the "fiduciary restrictions" was a formal opinion letter froi11 the Committee, this 
statement is wrong. As I have emphasized throughout this letter and in my other responses to the Committee, at that 
time I believed - based on my then attorney's firm advice - that, if issues existed under the "fiduciary restrictions," 
these issues could be resolved by the sale of my interest in McKinley & Associates. 
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Financial Disclosure at that time - called my attorney at that time, Charles J. Kaiser, to tell him 
(as Mr. Kaiser emailed to me the following day): 

[The Committee] staff agreed with our assertion that McKinley & Associates does not 
provide professional services involving a fiduciary relationship. As you will recall, this 
is the critical element that created the difficulties under the House Ethics Manual. [He] 
also agreed that McKinley & Associates qualified as a "family business" and so the name 
would not need to be changed. 

For two months, McKinley & Associates and I operated on the understanding- based on this 
analysis and opinion (albeit informal) by Committee counsel - that McKinley & Associates 
would not need to change its name. Then, yet again in clear contrast and complete contradiction 
- but this time of the guidance received on January 25 from the Director of Financial Disclosure 
-yet another Committee counsel contacted Mr. Kaiser to tell him the counsel he had spoken 
with on January 25 was no longer with the Committee and that this new counsel was going to 
recommend, in sum, that the Committee take the position that McKinley & Associates did 
provide services involving a fiduciary relationship and that the name "McKinley" would have to 
be removed from the firm name. 

Throughout the process of receiving contradictory, and so to me, unclear guidance from 
Committee staff, my attorney Mr. Kaiser provided an essentially consistent and clear explanation 
of the requirements imposed by the "fiduciary restrictions": "If McKinley & Associates is 
considered to be a firm providing professional services involving a fiduciary relationship, then it 
appears you are left with two choices: (1) change the name, or (2) completely divest yourself of 
your interest in the company .... "3 This clearly stated analysis from Mr. Kaiser- either change 
the company name or divest myself of my interest in the company - established a firm frame of 
understanding for me through which I viewed my obligations under House Ethics standards with 
respect to McKinley & Associates. Even the Committee's proposed report appears to take note 
of the consistency and persistency of Mr. Kaiser's guidance: "[] Mr. Kaiser's internal discussions 
with Representative McKinley and his team repeatedly referenced the sale [of my interest in 
McKinley & Associates] as a fully-fleshed alternative pathway to EIGA compliance."4 

3 See the November 24, 2010 email from Mr. Kaiser to me, included as Exhibit 3 to this letter. Please note that, if 
my discussion and documentation (in this and other responses by me to the Committee) of communications between 
me and attorney Charles J. Kaiser may be viewed as constituting a waiver by me of attorney-client privilege with 
respect to communications with Mr. Kaiser, no such waiver is intended to be implied, and none should be inferred, 
respecting any other communications between me and any other counsel. 
4 See the Committee's proposed report at page 9. As I have previously described to the Committee, and as the 
Committee discusses in its proposed report, a plan to have the McKinley & Associates ESOP purchase my interest 
over time was in the works before my election to Congress. But this does not at all contradict the fact that I also 
understood and believed, based on advice from Mr. Kaiser, that the sale of my interest was, in the Committee's 
description, "a fully-fleshed alternative pathway to EIGA compliance." At page 7 in its proposed report, the 
Committee states: "While it is true that Representative McKinley may have mistakenly viewed full divestment as a 
solution to the ethics issues the Firm presented for him, it is not the only reason for such a sale." For the 
Committee's purposes in concluding that any violation by me in this matter was unintentional, the only relevant part 
of this sentence should be the first part: It is true that I "mistakenly viewed full divestment as a solution to the ethics 
issues" in this matter. 
It also appears that McKinley & Associates and its President, Ernie Dellatorre, also understood that sale of my 
ownership interest in the company would resolve any ethics issues and would permit the company to keep the name 
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The proposed Committee report unrealistically and unfairly minimizes the context of 
contradictory guidance on the "fiduciary restrictions" provided by Committee staff to me and my 
then counsel in 20 10 and 2011. 5 Please understand that I am not saying that the Committee's 
inconsistent guidance caused me to rely on the consistent - but, as I now understand, mistaken -
guidance of my attorney at that time. I am, however, asking you - as my colleagues who have 
come to the House from varied private businesses, occupations, and professions - to put 
yourselves in my shoes as a novice to the House and to the House ethics process in late 2010 and 
early 2011. I am asking you to understand from that perspective that it was an understandable -
not an unreasonable - impulse to rely on the clear counsel of a trusted attorney to make sense of 
what I perceived to be self-contradictory guidance from the Committee on the arcane 
requirements of the "fiduciary restrictions." 

Again, I am not trying to say that the Committee or its staff is to blame for what occurred here. I 
am not saying that, viewed in hindsight, I should have relied on private counsel. But neither 
should I be "reproved" by the Committee for relying on my own attorney at that time to make 
sense for me - in a matter of great importance to me and the hardworking employee-owners of 
McKinley & Associates - of what I reasonably perceived as the confusing counsel being 
provided by the Committee. The proposed Committee report itself states: "The evidence 
suggests that Representative McKinley did indeed disclose all pertinent facts to Mr. Kaiser, and 
Representative McKinley appears to have actually relied on the advice Mr. Kaiser gave him."6 

"McKinley & Associates." In an April 30, 2013 email to attorney George B. Sanders explaining the company's 
understanding of the requirements imposed by the "fiduciary restrictions," Mr. Dellatore wrote: "It was our 
understanding that a name change would be required if DBM [David B. McKinley] maintained any percentage 
ownership .. .. " This understanding - which appears to have been the same as my understanding of the relevant 
ethics requirements - was also based on guidance provided to the company by attorney Kaiser, who was advising 
the company through the process at that time. (This email is cited as document MCK000079 in Exhibit 8 to the 
Committee's proposed report.) 
5 For example, regarding the January 25, 2011 call from the Committee's the Director of Financial Disclosure to Mr. 
Kaiser, the Committee's proposed report says: 

Neither the Director of Financial Disclosw-e nor the Committee has a similar record or recollection of such 
a conversation. The Committee does not know what Mr. Kaiser told the Director of Financial Disclosure 
regarding the facts of the matter on this call, who initiated the call and for what purpose. Without this 
information, it is difficult for the Committee to judge precisely why Mr. Kaiser recalls this single 
teleconference resulting in advice so vastly different than that provided by the Committee on a consistent 
basis throughout the remainder of this process. 

The purely theoretical approach of this analysis ignores the often messy and inconvenient way in which events occur 
in the real world. Things happen. And this call from the Committee's then Director of Financial Disclosure 
happened, even if what he said in the call did not fit in with what some others from the Committee staff had said or 
would say. Look carefully at the detail of Charles Kaiser's email to me the day after this call occw-red recounting 
with specificity the range of things discussed in the call. [See Exhibit 4 to this letter, previously provided to the 
Committee in the document production accompanying my letter of May 1, 2013; this email is Exhibit 13 to the 
Committee's proposed report.] Isn't plain to from your reading that Mr. Kaiser - the very day following his call 
with the Committee's Director of Financial Disclosure - recalled this "vastly different" advice because Committee 
counsel actually provided this "vastly different" advice? Against this essentially contemporaneous evidence, the 
proposed report offers no actual evidence at all in contradiction in contradiction of Mr. Kaiser's email narrative. 
Whatever the Committee determines to do in this matter, wouldn't it better for the Committee to forthrightly accept 
and factor into its determination how its guidance and advisory function may have misfired here, so that there is less 
chance of a similar misfire affecting other Members in the future? 
6 Committee proposed report at page 17. 
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As I stated at the outset of this letter, I urge the Committee to handle this matter as an advisory 
matter, without issuing any public repo1i. If you decide, however, that my good faith reliance on 
the advice of counsel merits a public report to keep others in the House community from making 
a similar mistake, I ask you to agree that this important educational end can be achieved fully 
without reproving me and without finding that my actions reflected on the House. 

The Committee's proposed report suggests, incorrectly, that I did not notify the Committee 
of the sale of my interest in McKinley & Associates until sometime after August 24, 2012. 
In fact, as clearly described in my May 1, 2013 submission to the Committee on Ethics, in 
June 2011 I told the then Chairman of the Committee that I had sold my interest in the 
firm. A determination by the Committee to issue a report or reproval based, even in part, 
on an erroneous and incomplete understanding of when I informed the Committee of this 
sale would be unfair. 

The Committee's proposed report states, at page 12, that a telephone conversation between me 
and the Committee's Chief Counsel at that time "appears to be the first time in which 
Representative McKinley notified the Committee of his sale of his interest in" McKinley & 
Associates. This is contrary to the record before the Committee in this matter. Shortly after June 
27, 2011 - within days of receiving the Committee's advisory letter dated June 24, 2011 - I told 
the then Committee Chairman that I had already sold McKinley & Associates. 7 My May 1, 2013 
letter to the Committee, submitted through counsel, describes the following exchange in June 
2011 with the then Chairman of the Committee: 

Rep. McKinley recalls that, within a day or two of receiving the Committee's [June 24, 
2011] letter on June 27, 2011, he approached Chairman Bonner before the Speaker's 
podium on the floor of the House. With regard to the Committee's letter, Rep. McKinley 
recalls saying to Chairman Bonner, "what the [heck] is this," or some other similarly 
expressive phrase. Rep. McKinley told Chairman Bonner that "McKinley Engineering" 
was the original name of his firm, not the name of his father's firm (as the Committee's 
letter incorrectly stated). Rep. McKinley recalls Chairman Bonner responding, in 
substance, that the Committee was not aware of this but had thought that "McKinley 
Engineering" was the name of his father's firm; Chairman Bonner said that this could 
make a difference to the Committee's determination. Rep. McKinley then responded 

7 
As described in greater detail in my May 1, 2013 letter to the Committee, on April 11, 2011 I entered into 

a Memorandum of Understanding ("MOU") with the McKinley & Associates Employee Stock Ownership Plan 
("ESOP"). Through this MOU, I I) committed to the sale of all my remaining stock in the company to the ESOP 
and 2) agreed that I had "no further control over the ownership and operations of McKinley & Associates, Inc." As 
discussed above, previous to my entering into this MOU my then attorney Charles Kaiser had advised me 
consistently that there were two compliance options with respect to the House ethics restrictions on providing 
professional services involving a fiduciary relationship: either change the name of the company or divest my 
interest in the company. By entering into the MOU with the McKinley & Associates ESOP on April 11, 2011, I 
believed that I had taken satisfactmy good faith steps to effectuate this second compliance option as described by 
attorney Kaiser, that is, divestment of my interest in the company. On December 31, 2011, this MOU was followed 
up by a formal agreement regarding the sale of my ownership interest in McKinley & Associates to the ESOP. This 
sale was contingent on an independent valuation of the firm; because of the time needed to complete this valuation, 
and because of ER.'ISA requirement, the actual sale was not completed until April 30, 2012. 
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that, in any event, it did not matter anymore because he had already sold his company, by 
which Rep. McKinley meant the arrangement put in place by the MOU.8 Chairman 
Bonner said that he did not know this and that he had hoped it would not come to this. 

Why doesn't the fact of my June 2011 exchange on the House floor with the then Chairman of 
the Committee on Ethics regarding the sale of my interest in McKinley & Associates appear in 
the Committee's proposed report? Referencing my May 1, 2013 letter to the Committee as the 
source, the Committee report does cite other portions of this same House floor exchange with the 
Committee's former Chairman as apparent fact. 9 

My June 2011 exchange with the then Chairman of the Committee regarding the sale of my 
interest in McKinley & Associates is another rough fact about the Committee's past process in 
this matter that should be fully acknowledged and considered by the Committee in this case, not 
ignored because it does not fit into a predetermined narrative and conclusion. Does this fact 
mean that I provided procedurally perfect notice to the Committee at that early. stage about the 
sale of McKinley & Associates? No, not at all. As my May 1, 2013 letter to the Committee 
states with regard to this exchange with the former Committee Chairman, I regret not having 
responded more formally at the time - including by providing a more formal notification of the 
sale - to the Committee's June 24, 2011 letter regarding McKinley & Associates. But I did 
respond to and did inform the then Committee Chairman. To the extent that this fact is ignored, 
to the extent that the Committee's determination as to whether or not to issue a reproval to me 
would be based on the erroneous suggestion that I did not inform the Committee of the sale until 
essentially forced to do so in late August 2012, that determination would be unfair and wrong. 

I have cooperated fully with the inquiry the Committee began in this matter in August 
2012. I have provided exhaustively detailed factual information and over 550 pages of 
documents in response to the Committee's requests for information and documents. In 
doing so, I also continued to advance what I still regard as a reasonable position in this 
matter: the Committee should determine that McKinley & Associates falls within the 
"family name" exception to the fiduciary restrictions. 

On August 24, 2012, the Committee sent me a letter requesting an explanation of the status of 
efforts to rename McKinley & Associates. On March 18, 2013, the Committee sent me a 
detailed written request for documents and explanatory information. Through letters submitted 
on my behalf by my current counsel, Mr. Baran and Mr. Walker, I responded to these requests at 
length and in specific detail, including with over 550 pages ofresponsive documents that 
accompanied my May 1, 2013 response to the Committee's March 18, 2013 letter. My responses 
also argued and supported my strong and continuing central view on this matter: the name 
"McKinley & Associates" for my former architecture and engineering firm is a "family name," 
therefore meeting an exception to the "fiduciary restrictions." The Committee's proposed report 
rejects this position, but I respectfully urge the full Committee to reconsider my position. I 
won't repeat in this letter all the facts and arguments that support finding that "McKinley & 

8 See footnote 2. 
9 See page 12 of the Committee's proposed repo1t, regarding the Committee's error in assuming that McKinley 
Engineering was the name of my father's firm: "[Representative McKinley] apparently approached Representative 
Bonner on the floor of the House and stated, 'what the [heck] is this,' and explained the factual error." 
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Associates" is a family name. These facts and arguments are set out primarily in my September 
14, 2012 letter to the Committee (Exhibit 1 to this letter), and I again ask the Members of the 
Committee to review that letter in full. The following paragraph from that September 14, 2011 
letter, however, summarizes the substantial basis for determining that use of the McKinley & 
Associates name is not contrary to the restrictions relating to fiduciary professions: 

[A] number of factors support your approval of continued use of the name 
"McKinley & Associates" by Rep. McKinley's former firm. "McKinley" is a 
well-known family and historical name in West Virginia. The "McKinley" name 
in engineering and building design was originally established in West Virginia by 
Rep. McKinley's father, Johnson B. McKinley, and was reinforced by him 
through his long, public Association with McKinley & Associates. Entirely 
independent of Rep. McKinley's status as a Member of Congress, "McKinley & 
Associates" has long been - and remains - an established brand name in the 
provision of the highest-quality engineering, architecture, and interior design 
services. 

As the legislative history of the Ethics in Government Act makes clear, the Act's 
restrictions (and the parallel restrictions under House Rule XXV) on the use of a 
"Member's name" are intended to address "cases where outside interests attempt 
to trade on the prestige of Members of Congress." This concern does not exist 
with McKinley & Associates. The company trades on the "McKinley" name as 
an historical name in West Virginia and as a "family name" in engineering and 
building design. The company trades on - indeed, relies upon - the name 
"McKinley & Associates" as an established and well-known brand name in its 
field. IO 

IO The discussion in the Committee's proposed report regarding the business names used by my father is 
yet another point at which that report minimizes or ignores hard, contrary evidence. The report provides a 
list of some names used by my father professionally from about 1954 tlu·ough 1992. This list was compiled 
through a review of still extant engineering drawings from my father's records. This list includes such 
titles as "Engineers," "Consulting Engineer," "Eng'r," and "P.E."; none of the names on this list include the 
word "engineering." The report, at page 5, concludes that "Johnson McKinley appears to have done 
business" under the names on this list. I provided this list to the Committee as a document accompanying 
my May 1, 2013 letter to the Committee. 
In my May 1, 2013 letter to the Committee, I also provided the Committee with an online link to a PDF of 
the minutes of the regular meeting of the Council of Beech Bottom, West Virginia, for November 4, 1986 
(http://beechbottomwv.org/pdfs/ 1986.pdf, at page 257) which publicly record and refer to my father's 
business as "Johnson B. McKinley Engineering." (Emphasis added; although I have previously provided 
the Committee with a link to these minutes, I include the relevant pages from those minutes with this letter 
as Exhibit 5.) And yet, in contrast to the Committee's apparent willingness to accept as authoritative a list 
of names (provided by me) that does not include the word "engineering," it seems to dismiss (and, frankly, 
seems to mischaracterize) the use of the name "Johnson B. McKinley Engineering" by an independent 
source. About the evidence supp01ting use of the name "Johnson B. McKinley Engineering," the proposed 
report, at page 6, states, vaguely and dismissively: "Representative McKinley, tlu·ough his counsel, has 
stated that the name 'Johnson B. McKinley Engineering' was also used at some point." In its investigation, 
did the Committee not go to the link I provided to actually view the relevant document? As of August 19, 
2016, the relevant minutes of the Beech Bottom Council were still there. My point here is not that this 
independent source showing the use of the name "Johnson B. McKinley Engineering" for my father's 
practice is, by itself, determinative of the question of whether "McKinley & Associates" meets the "family 
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* * * 

Thank you again for the opportunity to respond directly to all of you on the Committee's draft 
proposed report and draft letter. As I have discussed above, the proposed response of a reproval 
- in whatever form issued by the Committee - is disproportionate and unjustified in this matter, 
in which I acted in good faith reliance on the advice of my counsel at the time that I was 
complying with House requirements. And, certainly, because any violation by me of House 
standards was unintentional, no separate letter of reproval is merited here. 11 

Sincerely, 

lfs.M,Q_ 
B. McKinley ~ 

ber of Congress 

name" exception. My point here is that this source seems to have been unfairly weighed and accounted for 
in the Committee's review and consideration of the evidence relevant to determination of the "family 
name" question. 

11 
See, for example, the most recent public action taken by the Committee on July 14, 2016 in a matter in which the 

Committee determined that the Member's violations were not intentional. 
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The Honorable David B. McKinley 
U.S. House of Representatives 
313 Cannon House Office Building 
Washington, DC 20515 

Dear Representative McKinley: 

August 24, 2012 

On June 24, 2011 , the Committee on Ethics (Committee) issued a letter to you in response 
to your letters dated January 3, 2011, and April 14, 2011 , regarding your engineering firm. As the 
letter indicated, the Committee determined that pursuant to Section 502 of the Ethics in 
Government Act (5 U.S.C. app. 4 § 502(a)) and House Rule XXV, clause 2, your engineering 
firm, McKinley & Associates, Inc. (the Firm), provides fiduciary services. As such, your name 
could not be used as a part of the Firm's name. The Committee thus instructed you in its letter that 
a change of the Firm's name was required. The Committee noted that it accepted your indication 
that the current Firm could reasonably be seen as a practical continuation of a firm started by your 
father, Johnson McKinley, and found that changing the Finn's name to McKinley Engineering, the 
name of your father's former firm, along with a clear association to your father, would be 
pennissible for the purposes of House Rules. 

To date, it does not appear that you have changed the name of the Firm. Your 2011 
Financial Disclosure Statement, that you filed on May 15, 2012, continues to list the Firm as 
McKinley and Associates. In addition, the Firm's Web site still lists McKinley and Associates as its 
name and there is no indication that the name of the Firm has or will be changed. Further, 
according to publicly available information, the Firm appears to still be registered with the West 
Virginia Secretary of State as McKinley and Associates . 

The Committee expects you to change the name of the Firm, as directed. Failure to do so 
may be viewed as a knowing violation of the Ethics in Government Act and House Rule XXV, 
clause 2, and may result in further proceedings against you by the Committee. The Committee 
thus requests a detailed explanation of the status of your efforts to change the name of the Firm, 
and what that name will be. If the firm intends to use the name McKinley Engineering, please 
inform the Committee how the firm will indicate the clear association between the name and 
your father. 

We request that you provide a response to this letter by September 7, 2012. To the extent 
that any part of your response is not a complete written response signed by you, we request that 
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the response be provided under oath or affirmation. (We have enclosed a declaration for this 
purpose.) 

If you have any further questions regarding this letter, please contact the Committee's Chief 
Counsel and Staff Director Dan Schwager, the Director of Investigations, Deborah Sue Mayer, or 
Committee counsel Patrick McMullen, at extension 5-7103. 

Jo Bonner 
Chairman 

Sincerely, 

~a~ch~~ 
Ranking Member 



Declaration 

I, Representative David B. McKinley, declare (certify, verify, or state) under penalty of 
perjury that the response and factual assertions contained in the attached letter dated 
______ , 2012, relating to my response to the August 24, 2012, Committee on 
Ethics request for information, are true and correct. 

Signature: 

Name: Representative David B. McKinley 

Date: --------' 2012 




