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CONFIDENTIAL

Stanley M, Brand

Brand Law Group

023 Fifteenth Street, N.W,
Washington, ,C, 20005

Re: Investipation of Representative Maxine Waters

Dear My, Brand:

J0 DONNER, ALABAMA
RANKING REPUBLICAN MEMBER

£, MICHAI CONAWAY, TEXAS
CHARLES VY, DENT, PENNSYLVANIA
QHEGG HARPER, RISSISSIPRI
MIGHAEL T, MOCALR, TRXAS

KELLE A, STRICKUAND,

GDUNBEL TO THE RANKING
REPUBLIOAI MEMBER

SUITEHT-2, THE CAPITOL
(202} 2267104

. On June 15, 2010, the Investigative subcommittee adopted & Statement of Allegad
Violation. In the Matter of Representative Maxine Waters, A copy of the Statement of Alleged

Violation is enclosed,

Pursuant to Comimittee on Standards of Officlal Conduct Rule 22, Respondent is
perimitted to file with the investigative subcommittes ceitain written responses to the Statement
of Alleged Violation before the investigative subcommittee transmits the Statement of Alleged
Violation to the 8tandards Committes, Please note that pursnant to Commitiee Rule 22(a)(1),
fathure to file an answer 1o the Statement of Alleged Violation within the time presoribed shall be

considered by the Committee ag a denfal of cach count.’

On May 28, 2010, pursuant to Commities Rule 26(c), the investigative subcommittee

provided to the Respondent & copy of the Stateraent of Alleged Violation that it intended to adopt
together with all evidence it intended to use to prove those charges it intended to adopt, including
documentary svidence and witness testimony, The investigetive subcommittee also provided to
the Respondent any exculpatory tnformation, as provided by Committee Rule 257 Pursuant to
Committee Rule 26(£), this evidence was made available to Respondent only after you and
Respondent each executed and retutned to the Investigative subcommittes non-disclosute

agreements, These non-disclosure agreements are still ineffect, and you and Respondent rematn
bound by theit terms.

4 Please also note that, pursuent fo Committee Rule 17A(f)(2), the repatt by the Office of Congresstonal Bthios in

this mattermay be made public on Avgust 6, 2010,

? Ploaso note that before making any decuments public, the Investigative subcommittes redacts certain persenal
identifier information from the dosuments, As a courlesy, the lvestigative subsommittes provided you with
unredactad copies of all documants, 1€1n the future you have need [o nse any dacuments provided to you by the

investigative subcommittes In o mannet that may make them available to the publie, the fuvesflgative subcommlttes
will provide you with redacted ooples.
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Stanley M, Brand
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Should you have any quostions, please contact Tom Rust at (202) 225.7103,

Sincerely,

%Jw A
R. Blake Chisam
Chief Counsel/Staff Divector

Enclosure

ce: The Honorable Maxine Waters
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: ' HOUSE OF REPRENENTATIVES
111™ CONGRRESS
2d Session.
COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT

INVESTIGATIVE BUBCOMMITTEE

IN THE MATTER OF REPRESENTATIVE MAXINE WATERS

ST,
b hY

STATEMENT OF ALLEGED VIOLATION

Adopted June 15, 2010
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For the following alleged violations, the Investlgatlve Subsommittes has defermined
there is “substantlal reason ta beliove that & violation of the Code of Offtelal Conduet, or of &
law, tule, tegulation, or other standard of conduct applicable to the performetics of afficial duties
ot the discharge of officlal responsibilities by a Member, officer, or employes of the House of

Representatives has ocourred.” See Rule 19(f), Rules of the Committes on Standards of Officlal
Conduct,

At ell times telovant o this Statement of Allsged Violations, Representative Maxine
Waters (Respondent) was a Member of the United States House of Representatives representing
the 35" Distriot of California, Dwiing the 1 10Y Congtess, Regpondent was Chatewoman of the
Housing and Community Opportuntty Subcommittes of the Commities on Financial Services,

ATEMENT OB FACTS IN SUPPORT OF ALLEGED VIOLATIONS

o L ONBUNITED BANK!S MERTING WITH THE DEPARTMENT OF THE
' TREASURY

1. On September 7, 2008, the United States Department of Treasury and the Federal
Housing Finance Agenoy (FHFA) placed the Rederal Natlona! Mortgage Assoclation (Fannie
Mag) and the Federal Home Loan Mortgage Corporation (Freddie Mac) into conservatorship (the

Consetrvatorship),

2, OneUnited Bank (OnetUnited) held substantial investments in Pannie Mee and
Preddic Mao preferred stoek,

3. Due to the Conservatorship’s impact on the value of Fannie Mae and Freddis Mac
stock, Onellnited Incurred unrealized losser that effevtively wiped out OneUnited’s Tier 1

capital and threatened the viability of the bank,
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L ' 4, Sometime avound September 7, 2008, Kevin Cohes, the Clief Bxecutive Offiocr
(CEO) and Chairman of the Board of Ditectots of OneUntied, oonta;ztecl Regpondent to request a
mesting with Treasury officlals rogarding the impact of the Conservetorship on minority banks,

3. Respondent way “familiar” with Kevin Cohee. Kevin Cohee, and his wife Teri
Williams, President of OneUnited, hosted a fundralser af thelr home for Respondent, They also

contributed fo Respondent’s campatgn on tumerous occasions.

6, During the same time pertod, Robett Cooper, Sentor Counsel to OneUnited and
Chalr-Elect of the Natlonal Bankers Assovintlon (NBA), contacted Respondent and asked her to
sirange & moeeting with Treasury officlals regarding the lmpact of the Conservatorship on
minotity banks, Respondent hag a long history of assisting small and minotlty owned banlks
gonorally, and NBA ta partioular,

7. Respondent oglled then-Treagury Secretary Henty Pavlson on of atound
September 8, 2008, and roquested & meeting on behalf of NBA, which Onelnited was a member
6f, fo diseuss the impaot of the Conservatorship on minority banks,

8 Then-Secretary Paulson granted Respondent's request by amanging for several
senior Treasury officials to meet with NBA. He granted Respondent’s request becangs she was »
Member of Congtess,

9, Responden’c.instructcd her Chilef of Staff, Mikael Moore, who was also her
grandson, to follow up with Treesury for the meeting airangements.

10, On September 9, 2008, Kevin Cohes and Robert Cooper, the CEG of Onelnited
and OneUnited’s long-time Senlor Counsel met with the Treasury officlals, No other

represontatives from NBA or any other NBA member bank were present, Secretary Paulson did

nat attend the meeting,
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1L, Duing the mesting, Kevin Cohee and Robert Cooper diseussed the ‘hmpaet of the
Conservatorship on OneUndted and requested approximately $50 mdllion doflars from Treasury
to compensate OneUnited for unrealized lossos it incuired ag a result of the Conservatorship,

12.  Treasury weas uvnable to grant OneUnited’s tequest becauss 1t lacked the

logislative authority to do so,

IL. RESPONDENT'S PERSONAL INFEREST IN ONEUNITED BANK

13, Respondent’s husband, Sidney Williams, served as o member of the OneUnited
Bosard of’Directmjs from January 23, 2004, until Apeil 21, 2008,

14, At all times relevant, Respondent's fmgband owned 3,500 shares of OneUnited
preforred stock and 476 shares of OneUnited common stook,

15, liéspondént diselosed her husband's ownetship of OneUnited stook on
Respondent’s Financial Disclosure Statements filed for calendar years 2004, 2005, 2006, and
2007, '

16, The actual velue of Respondent’s husband's Onellnited shares st the end of
calendar year 2007 was $352,089.64, which at the time accounted for somewhere between 4.6%
and 15.2% of Representative Waters' and her husband’s combined net worth as reported in
Respondent’s Financlal Disclosue Statement for 2007, filed In May of 2008,

17, OnJune 30, 2008, the actual value of Respondent’s husband’s Quellnited shares
was $351,751,68.

18, On Septomber 30, 2008, after the Conservatorship, the actual value of

Respondent’s husband’s Onellnited shares had fallen 1o $175,000,
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{ ' 19, I ©noUnited fatlod, Respondent™s hmsband’s investment in OneUntted would
have been worthless,

20,  Sometime early In September 2008, Respondent had o discusson with

Representative Bamey Frank regarding OneUnited and her husbend’s prlor boasd membership

with the bank. At the time of this discussion, Representetive Frank did not know that

Respondent’s hushand owned approximately $350,000 worth of OneUnited stook or owned any

stoele in Onellnited.

21, Representatlve Frank told Respondent not to get Involved and that he would
handle the Issues related to OneUnited,
22, Respondent agreed to refrain from advooating on behalf of OneUnited,

23, Respondent did nof instruct her Chief of Staff, Mikael Moore, to refiain from

assisting OneUnited,

I, CONTINUED ASSISTANCE PROVIDED TO ONEUNITED BANK AFTER
THE MEETING WITH TREASURY

24,  Pollowlng the September 9, 2008, mesting with Treasury, Respondent’s Chisf of
Staff, Mikael Moote, was actively involved in assdsting OneUnited representatives with their
request for capital from Treasury and orafling leglslation to anthorize Treasury to prant the
request.

25, On-Soptember [9, 2008, Respondent’s Chief of Staff sent an emall to u member
of Representative Bawney Frank’s staff, The subject of the emall way “Ofne]United] Is in
trouble.” Representative Frank’s staffor replied, “depends on scope,” Respondent’s Chief of

Staff responded that “it will become & timetable issue.”
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| 26, On Beptember 20, 2008, Respondent’s Chief of Staff sent an emeil 1o Kevin
Coliee, CBO of OneUnited, The subject of the emadl was “Draft” and attached to the email was
draft leglslation entitled, “LEGISLATIVE PROPOSAL FOR TREASURY AUTHORITY TO
PURCHASE MORTGAGE RELATED ASSETS[.]”

27, On Septetnber 22, 2008, Respondent’s Chief of Staff recelved an émail from
Kevin Cohee, Mr, Cohee recjuested that Respondent’s Chief of Staff print a document for thett
meeting. The dooument was draft language for proposed leglslation that would give Treasury
authorlty to purchase certaln assets that would have applied to OneUnited,

28, On Scptambef 23, 2008, Respondent’s Chlef of Staff recetved an emall from .
Robert Cooper, Senior Counsel fo OneUnited. The subject of tﬁe emall was, “Bw: Troasury
Redquest Appendix Finalxls,” and included a document ooﬁtaining a chart with informstion
regarding OneUnited’s shates of Permle Mae and Freddie Mac stoek, emd OneUnited’s'requést
for approximately $50 million from Treasury.

20, QOn Scﬁ’rembeu 25, 2008, Rgspondent’s Chief of Staff resetved an small from
Robert Cooper, The subject of the email was, “Any update? No messape Was contained in the
body of the emall, Respondent’s Clief of Staff replied to the email, “Call in the offies,”

: ,30" On September 28, 2008, Respondent’s Chlef of Staff received an emall from
Robert Cooper. The subject of the emall wag, “Thank you for all your hatd work!” No mMessage
was contalned in the body of the email,

3L On September 29, 2008, Respondent’s Chief of Staff recelved an email from
Robett Cooper. The subject of the ematl was “Checking inf,]” M. Cooper wrote, “In thinking
about next steps, we are prepated to rally our suppotters by phone or through direct petsonal

contacts, What i your sense, given thet the Inevitable ‘mental fatigne’ will begin 1o set in
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i : nrovnd o process that even as we speak has not been seftled, Clviously, we're trylng to got somie
sort of written commifrment from Treasury on an expedited basls pilor fo the recess for the

Jewtsh holidays and before tomorrow's deadline, Let me know.”

IV, ONEUNITED OBTAINED TARP FUNDING

32, On Ootobet 3, 2008, the Emergeney Beonomio Stabilization Act (BRSA), which
established the Troubled Asset Rellef Program (TARP), was signed into law, Seetion 103(6) of
EESA provided, *In exercising the authoritles granted in this Act, the Sectetary shell take info
c;onsideration—w (6) providing financial assistancs to financial institutions, including those serving
loyw atid moderate-income populations and other underserved communities, and that have assets
less than $1,000,000,000, that were well or adequately capitallzed as of June 30, 2008, and that
o as & result of the devaluation of the preforred governmert-sponsored enterprises stock will drop

one o more oapital levels, in a manner sufficlent to vestors the finanetal Ingtitutions o at least an
adequately capltalized level[,])”

33, The language in the TARP legiglation applied to OneUnited, and Representative
Frank stated the language was Intended to include OneUsnited,

34, OneUnited applied for TARP funding,

35.  In connection with its ‘application. for TARP funding, OneUnited also ralsed

_significant amoutits of private capital and applied to the Federal Deposit Insurance Corpotation

Tor & tax credit waiver,

36, On Oetober 31, 2008, Respondent’s Chief of Staff received an emall from. the
CEO of OneUnited, Kevin Cohos, Mr, Coliee stated, “We are pleased to report that we revelved

$17 Million in private investment today, Thank you for your kindness and conslderation in
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helping us to oonsummate thiy transaction, This {8 inn stdttlon 1o the inveatmstt we Jecetved
yesterday; the Bank ts now adequately capltalized and we will be applying to the TARP program

next week,”

- 37, On December 19, 2008, OneUnlted recelved $12,063,000 dollars in TARD
funding from Treasuty,

38, If OneUnited had not recelved this funding, Respondent’s husband’s financlal

inferest in OneUnited would have been worthless, Thus, the 'presgx'vation of the velue of

Respondent’s husband’s nvestment in OneUnited personally benefitted Respondent,

ALLEGED VIOLATIONS

. COUNT I Conduct in Violation of House Ruls XXIIT, clanse 1

39, Paragraphs I through 38 are relncorporated as if set forth fully hetein,
40,  House Rule XXIII, ¢lavse 1 provides:

A Member | , , shall behave af all tlmes in o manner that
shall reflect oreditably on the House.

41, OneUnited sought to obtain fanding from Treasury and would have falled if it did
not receive capital, ] '

42, Respondent’s Chief of Staff pravided continued asslstancs to Onelnited in thelr
offorts to obtain legislation that ultimately resulted in OneUnited recelving Amding from
Treasury, |

43, As of Septerber 30, 2008, durlng the time pertod when Respondent’s Chief of

Stafl provided this nseistance to OneUnited, Respondett's husband’s finagelal interest iu
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OneUnited, which was worth $350,000 ng of Juns 30, 2008, had deolined {o approximately
$1753000|

44, If OnelUnlted had not recelved this funding, Respondent's husband’s finanoclal
inforest 1 OneUtited would have been worthless, Thus, the preservation of the valne of
Respondent’s husband’s investment ln OneUnited would personally benefit Respondent,

45,  Respondent i3 responsible for the oversight and administeation of her

copgressional office,

46, Respondent Js responsible for the conduct and actions of membets of her staff,

~ oapecially her Chief of Staff, when membess of her staff are acting within the scops and course

of thelr employment,

A47. Once Respondent realizad that she “should not be Involved” in assistlng
OneUntied, Respondent should have instructed her Chief of Staff, Mikasl Moore, to refiain from
assisting OneUnited. Respondent falled to do so,

48,  Respondent’s Chief of Staff*s contlnued involvement in mssisting OneUnited
oreated an appearance that Respondent was taking officlal action for Respoudeni’s personal
benefit, which did not reflect creditably on the House,

49, Respondent’s fallure fo Instruct her Chief of Staff to refraln from assluting
OneUnited after Respondent realized that she “should not be involved” violated the House Rule

applicable o behaving at all thues in a manner that shall reflect creditably on the House; all in

violation of House Rule XXIII, clause 1.

COUNT XL Conduet in Violation of the Spirdt of Flonse Rule XXIIL, clause 3
50, Paragraphs 1 through 49 are reincarporated es if'set forth fully herein,

51, House Rule X XTI, clauge 2 provides: .
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A Member . , . shall udhers 1o the spivt and the lstter of the
Ruleg of the Flouse and to the miles of duly constituted
committess thereof,

52,  Houge Rnle XXIII, clauge 3 pravides:

A Membet , . : may not recelve compensatlon and may not”
permit compengation 1o acerve to the benoefiolal interest of
such individual from any source, the receipt of which
would ocour by virtue of Influence Iniproperly exerted from
the posltion of such individual fn Congress,

53, Respondent is responsible for the oversight and administration of her
vongressional office,

54, Respondent is responsible for the condnoet and actlons of members of her staff,
espooiai]y her Chief of Staff, when members of her staff are acting within the scope and sourse
of their emiployment,

55, The preservation of the value of Respondent’s hushand’s investment in
QnelUntted would constituie compensation acorulng to the beneficlal interest of Respondent,

56, Respondent’s fallure to instruct her Chief of Staff to refiain from assisting
OneUnited after Respondent realized that she “should tiot be Involved” was inconsistent with the
spirit of the House Rule applicable to recelving compensation bﬁ vittue of influence tmproperly

exerted from the position of the Regpondent in Congress; all in vielation of Flouse Rule XXIII,

clause 2,

COUNT IIT: Conduct in Violation of the Code of Bthics for Government Service, lause 5

57, Paragraphs 1 through 56 are relscorporated as if set forth fully hereln,
58, The Code of Etlies for Government Serviee (72 Stat,, Part 2, B12, H, Res, 175,
85th Conp.) (adopted Tuly 11, 1958} provides:

[Alny person in Government setvics should:
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5 Never disoriminate nafally by the dispensing of speoial
favars or privileges to anyone, whether for vemtuneration or
not; and never avcept for himself or his family, favors or
beneflts under ciroumstances which might be construed by
reasonable persons 83 influencing the performance of his
governmentsl duties,

59.  Respondent is responsible for the oversight and administration of lher
congressional office,

60, Respondent is respansible for the conduct and actions of members of her staff,
ospecially her Chiof of Staff, when members of her staff m‘e- aeting within the soope and cowrse
of their smaployment,

61,  The preservation of the value of Réspondent’s hugband’s investment in
OneUnited would constifute a benefit to Respandent, -

62.  Reasondble persons could construe Respondent’s Chief of Staff’s continued
tnvolvement in assisting OneUnited as the dispensing of speclal favors or privileges to
OneUnited, and accepting the préservation of the value her husband’s investment i OneUnited
rs & benefit vnder clroumstances which might influence the performance of Respondent’s

governuental dutles; all in violation of the Code of Bthles for Government Servios, olause 3,
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BranD Law GROUP -
A PROIEYFIOHAYL CORPORATION F?EC E:l VESD
BR3 FIFTEENTH 8TREET, NW.

WASHINGTON, D.C, 2000B WI0AUNBD PH Ly 45
COMHITTEE S EpAogaancs

TELEGOPRIER! (202) 737-786B

June 30, 2010

HAND DELIVERED

R. Blake Chisam, Est.

Chief Counsel/Staff Director

U.8, House of Represeritatives

Committes on Standards of Offlclal Conduct
HT-2 Capltol Building

Washington, D.C. 20515-6328

Re: Representative Maxine Waters
Dear Mr. Chisam:

Enclosed please find our Motlon for a Bill of Particulars and Memoranduth of
an and Authoritles In Support Thereof, on behalf of Congresswornan Maxine
alers.

Sincerely,
Andrew D, Herman
Counsel for Congresswoman Watsrs

ADH:mob
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URITED STATHES HOUSE OR REPRESENTATIVES
Comimittee on Standards of

Officlal Conduct
In the Matter of ,
REPRESENTATIVE R
MAXINE WATERS .

MOTION FOR A BILL OF PARTICULARS

Representative Maxine Waters, through counsel, and pursuant to Rule 22(b) of
this Committes’s Rules, respectfully maves this Comumittee to furnish her with & bill of
particulars as 1 the Statement of Alleged Violations served upon her on Tune 13,
2010.! '

1. As to the Statement of Pacts in Support of Alleged Violations, the
Respondent requests that the Committes state with patticularity:

8. the relevancy of the Respondent’s relationshlp with her Chief of
Staff:

b, the exact value of Respondent’s husband's QOneUnited Shares at the
end of calendar year 2007 represetited as a percentage of
Respondent’s and her husband’s personal wealth; ‘

¢, the relevancy of the calculation of the exact value of Respondent's
husband’s Onelnited Shares at the end of calendat year 2007 as a
percentage of Respondent’s and her Ishand's pergonal weslih;

d. the specific date that Responﬁent discussed assistance of OneUnlted
with Represantativé Barney Franl, . :

2. As to Count One of fhe Statement of Alleged Vielatiove, the Respondent

requests that the Commitfes state with particularity:

! On Fune 23, 2010, the chalr of the Investigative Subcommittes, Rep, Cathy
Kastor, granted Respondent’s Motion. for an Bxtension of Time With Which to File a
Motiog for a Bill of Rastieulars to June 30, 2010,
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I,

the definition of “reflect creditably” willlzed by the Commitiee and
the basis for such definition under House rules, government codes or
other precederit; ,

the factusl basis for the Committes’s conclusion that “Onelnited , |
. would have failed If it did not receive capital {from the Department
of the Treasuryl;”

the definitlon of “continued assistance” utilized by the Commiites
ang the basis for such defirition under Houss tules, govermment
codes or other precedent;

the spectfic nature of the “continued assistance” alleged in this
matter; |

the factual basis for the Committes’s conclusion that the alleged
“continued assistance” was provided to QueUnited and not to a_
broad range of banks comprising the membership of the National
Banlers Assoclation (“NBAM);

the specific nature of “this funding” that purportedly proserved
Respondent’s husband’s financial intersst;

the Tactual basis for the Conmitites’s conclusion that Respandent
Tufled to nstruct her Chief of Staff “to refraln from assisting
OneUnited;”

the definition of “continued involvement,? the basis for such
definition under Fouse 1{1163, government codes or ofher procedent
and if the Committee’s use of that term differs from its use of
“continued assistance;”

the specific nature of the “continued involvement” alleged in this

matter,

Motion for a Bill of Patticulars

Page 2
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{ ' 3. . Asto Count Two of the Statement of Alleged Violations, the Respondent
' requests that the Cormnittes state with patticularity:

84

b,

di

the definttion of “compensation” utitized by the Committee and the
basls for such definition under House rules, government codes .or
other precedent;

the definition of “beneficial interest” viilized by the Commilties and
the basis for such definition under House rules, government codes or
other precedent;

the definition of “Influence improperly exerted” utilized by the
Committes and the basis for such definition nnder House riles,
govetnmenit codes or ofher precedent;

the specific nators of the “influencs . , . exerted from the position of
the Respondent in Congress” in this matter;

the rationsle underlying the Committes's conclusion that the

“preservation of the value of Respondent’s husband’s {avestment in

OneUnited would constitute compensation acorning to the beneflcial

interest of Respondent,?

4, As to Count Three of the Statemont of Alleged Violations, the

Respondent requests that the Committee state with partientarity:

a'

the definition of “diseriminate unfalely” utllized by the Clommittes
and the basis for such definition under House rules, government
codes or other precedent;

the definition of “speoclal favors or privileges™ utllized by the
Committee and the basis for such definition under House rules,

goverament codes or other precedent;

Motlon for a Bifl of Particulars

Page 3
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Vo ¢. the deflnition of “favors or beneflts” wtilized by the Committee and
the basis for such definftion under House rules, government codes or
other precedent;

d. the spectfic nature of the Respondent’s actions that purportedly
“discriminate[d] unfairly;”

e. the speciflc nature of the “special favors or privileges” and “favors
o1 benefits” purportedly dispensed by Respondent,

An Oral Hearfog is requested on this Motion,

Motlon for z Bifl of Particulars
Page 4
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l " Respeotfully submitted this 30t day of Juze, 2010

SO r—

Stanley M, Brand
Andrew D, Herman
Brand Law Group, PC
923 15" Street, NW
Washington, DC 20005

Counsel for Representative Maxine Waters

Motion for a Bill of Particulats
Pagoe 5
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CERTIFICATE OF SERVICE

The undersigned declates under penaltiey of perjury that on. Tune 30th, 2010, 1
hersby served a copy of the foregoing Motion for a Bifl of Partioulars, on Blake
Chisam, Counsel, House Committee on Standards of Offteisl Conduct:

Andrew D, Herman

COE,WAT.OC, 018639



! UNITED STATES HOUSE OR REPRESENTATIVES
Commnittes on Standards of
Qfficlal Conduct

In the Mattey of J

REPRESENTATIVE '
MAXINE WATERS :

MEMORANDUM OF POINTS AND AUTHORITIRS
IN SUPPORT QF
MOTION FOR A BILL OF PARTICULARS

1. Rule iZ(b) of the Rules of Procedure of the Committee on Standards of
Official Conduct permits the filing of & Motton for a Bill of Parficulars dife:cte»d to the
Statement of Alloged Violations, . '

2. There can De little dispute that the particulars spught by Respondent are
required by the vagne and subjectlve naturs of the standards of conduct alleged to have
besn vialated. |

3, As detailed by the Memorandum of Polnts and Avthorities in Support of
Motion for Bill of Particulars filed by counse! in In the Matter of Representative
Chatles E, Wilson, H.R. Rep, No. 930, 96" Cong, 24 Sess. at 61-2 (citing Hearings
on F, Res, 18 and Stmilar Measures before House Comng, on the Rules, Creating a

Select Conmnmittes on Standards and Conduet, 90" Cong. 1¥ Sess, at 21), “when you,

have & code of efhics, unless it is oxhminal law, you have admittedly said it is going to
bein a gray area and subject to all kinds of luterpretations,” (Bmphasis added.)
Indeed, as Chatles H, Wilson's Memorandum of Points and Authorities eites,

this Comrittes has obsetved that:

. The Commiitee is cognizant of the fact that these
traditional standards of conduct as expressed in the Code
of Bthics for Government Service, and as revealed in
House precedents, are not delineated with any great
exactitude, and may therefore prove difficult in
enforcement, The Comuniitee is Wkewlse aware that
because of the generality of these standards thelr

| viotation s easily alleged, and this may be subject to
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soime fabuse, Howevet, ths Committes baliavas it was for

the vety purpose of evaluating particula siteations

agatngt existing standards, and of weeding out baseless

charges from legitimate oney, that this Committee was

created,
In the Matter of Chales H. Wilson, H.R, Rep, No, 96-930 at 61-2 (quoting House
Committee on Standards of Official Conduct, Bthics Manual for Members and
Bmployees of the U.S, Hougs of Representatives, H.R, Dog, No 96-134, 96" Cong, 1*
Sess. at 8-9 (1979)) (emphasls added), See also In the Matter of Representative Robert
L.F. 8ikes, FLR. Rep. No 1364, 94" Cong. 2d Sess. at 8 (1976},

4, In {his matter, the Statement of Alleged Violations relies on the most
goneral standards applied to members of Congress, Count One alleges that
Respondent’s conduct failed to “reflect creditably on the House® In violation of House
Rule XXX, clavse 1; Count Two alleges that RQSpOIldent’S conduet violated “the
spirit” of Hlouse Rule XXII, clause 3 by recelving compensation by virtue of improper
influence; Count Three alleges a violation of the Code of Bthics for Government
Service, clanse 5, by dispensing favors and accepting a benefit for such actions, Of the
three counts, only the third can reasonahly be described as presenting any specific
guidance for g member’s conduet,

5. Moreaver, the facts cited iﬁ the St.atement of Alleged Violations are
ambignous and convoluted. In essence, the Statement of Alleged Violations alleges
that Respondent violated the aforementioned general standards of conduct by failing to
adequately supervise bier Chlef of Staff's conduct and that such allegedly fmproper
conduct redonded to her bensflt by asslsting an entity in which Respondent’s Imsband
held a financial interest as a member of a class,

6 m sum, the Statement of Allegatioﬁs apainst Raspondent presents
exceedingly general allegations that are premisad upon an unicleat set of facts. The

Respondent therefote requires an explication. of the definitions and standards which the

Memoraadum of Points and Authorities
Pago 2
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Corumittes, fntends 10 utillze tn order to assext any defensss avallable @ her vader the

House Rules of Conduct and the Code of Ethies for Government Servige,

Respectfully subinitted this 30" day of June, 2010

ROR_

Stanley M. Brand
Andrew D, Herman
Brand Law Group, PC
023 15" Strest, NW
Washington, DC 20005

Counsel for Rep., Maxine Waters

Memorandim of Points and Authorities
Papge 3
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CERTIFICATE OR SERVICE

The undersigned declares under penalties of perjury that on June 30th, 2010, 1
hereby served a copy of the foregoing Memorandutm of Points and Authorities In
Support of Motion for a Bill of Partioulars, on Blake Chisam, Counsel, House
Committes on Standards of Offfotal Conduct:

KON

Andrew D. Hertnan
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%

2B LOFSREN, CALIFORNIA
CIHAR

BEN CHANDLER, KERTULRY

— &K, BYUTTERFELD, NORTH CARDLINA
( BRTER WELGH, VermOnT ONE HUNDRED ELEVENTH CONGRESB
- DANIEL &, TAYLOR, . " ,
L ot .o, Houge of Repregentatives
GHIEF COUNSEL AND STARF DIRECTOR COMMITTEE ON STANDARDS OF
OFFIGIAL CONDUCT
Tashington, BE 20518--6328
July 1, 2010
CONFIDENTIAL
Stanley M, Brand
Brand Law Group

023 Pifteanth Street, N, W,
Washington, D,C, 20005

Re: Investigation of Representative Maxine $aters

' Deat Mr, Brand!

I BONNER, A\ABAMA
RANKSNG REPUBLIGAN MEMBER

i’ MchAl:L CONAWAY, TEXAS

LES W, DENT, PENNRYLYVANIA
Gl'lF QG {HATIPER, MIBSIBSIPR|
MICHAEL T, MACACL, TEXAS

KELLE A STRICKLAND,
COUNGEL T THE RANKING
BEPLIBLICAN MEMBER

BUITE Wi, THE CARITOL
|202) 2857403

On July 1, 2010, the investigative subcommities adopted an Otder and Memorandum in
Support of Order in response to the Motlon for Bill of Partioulars filed by Representative Maxing

Waters, A copy of the Order and Memorandum in Support of Order is enclogsed,

e
. kS

Pursnant fo Coramittes on Standards of Official Conduct Rule 22, Respondent ls
permitted o file with the investigattve subcommitice certaln written responses to the Statemeort

of Alleged Viclation before the Investigative subsammittes iransmits the Statement of Alleged
Violation ta the Standards Committee. Pleass note that pursuant to Committee Rule 22(a)(1),
failure to file an answer to the Statement of Alleged leatmn within the time preseribed shall be

considered by the Committes as a denla) of each count,!

Should you have any questions, please contact Tom Rust at (202) 225-7103,

Sincerely,

R, Blake Chisam
Chief Counsel/Staft Director

Enclosure

I'Pivase also note that, pursuant fo Commites Rule FTA)(2), the vepoxt by the Offlea of Congressiona] Ethics in

sty wiatter muy be made publie a1 August 6, 2010,

COE.WAT.OC.018644
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Stanley M, Brand
July 1,2010
Page 2 of 2

vel The Honorable Maxine Waters
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{ ‘ UNITED STATES HOUSE OF REPRESENTATIVES
‘ : COMMITTEY, ON STANDARDS OF OFFICIAL CONDUCT
INVESTIGATIVE SUBCOMMITTER

)

In the Matter of )
)

REPRESENTATIVE MAXINE WATHERS, )
)

Respondent, )
)

ORDER

This investigative subcommittee having considersd Respondent’s Motion for a Bill of
Partioulars, Memorandutn of Points and Authorities, and the entlre record hereln, hereby finda:

L Each count of the Statemment of Alleged Violation vontains a plain and conolse
statement of the alleged facts of the violation,

2. Each count of the Staternent of Alleged Violation includes a reference to the
provision of the Code of Offiolal Conduet or law, tule, regulation ot other applicable standatd of
) conduct govetting the performance of duties or dischatge of seeponsibilitles alleged to have been
violated,

——

3, Each count of the Stetement of Alleged Violation contalns information sufficlent
o advise Respondent of the allegatlions againat her, and suffiolent to afford her a meatdngfil
opportunity to vespond 1o those allegations, Accordingly '

Sul
It is by the Investigative Subcommittee fhis \ _..dayof g_\ S Y
2010, GRDERED

That the Motlon is DENIED.

Lty (e | /W
Kathy Castor ( Mike Conaway” ==
Chalr Ranking Republi embeor

Copies fo:

b

Stanley M. Brand, Esq,
Brand Luw Group

523 Fifieonth Sirest, N W.
Weslington, D.C. 20003
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' UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEER ON STANDARDS OF OFFICIAL CONDUCT
INVESTIGATIVE SUBCOMMITTER

In the Matter of
REPRESENTATIVE MAXINE WATERS,

Respondent,

et S N N Nt N’

MEMORANDUM IN SUPPORT OF ORDER

On June 30, 2010, Respondent submitted to the Investigative Subcommiites & Motton for
Bill of Partloulars with respect to the Stafement of Alleged Violation adopted by the
suboomnittes and transmitted to Respondent on Juno 15, 2010, By & separate Order, the
Investigative Subsommitios denled Respondent’s Motlon for Bill of Partionlars on July 1, 2010,

Through this Memorandum the Investigative Subcommittce sets forth the beses for ity Order
detiying Respondent’s motion, '

STANDARD QX REVIEW

Pursuant to Rule 19(f) of the Rules of the Commitfee on Standards of Offielal Cotidoot
(Standards Committee Rules), each dount of a Statement of Alleged Violation: (1) “shall relate to
& sepavate violation,” (2) “shall contaln » plain and concise statement of the alleged fasts of such
violation,” and (3) “shall inolude 8 reference fo the proviston of the Code of Official Conduct or
law, rule, regulation or other appliceble standards of conduet governing the performance of
duties or discharge of responstbilitics alleged fo have been violated,”2

Standaxds Commities Rule 22(b) permits a Respondent o “file a Motlon for a Bill of
Particulars within 10 days of the date of transmittal of the Statetnent of Alleged Violation™ A
Bill of Particulars “Ia essentially a progedural device tsed 1o inform a defendant of the nature of -
the charge against (her], to onable [her] to propare a defense, to avoid or minimize danger of
surptlse af trial, and to onable [her] fo plead double Jeopardy in the event of subsequent

' The investigative subootmnmitien nofos that Respondent requested an “Cral Hearlng” o s Motion for g Bill of
Particulars, Aftot roviewlng Respondents motion and the Mernorandwn of Polads and Authorites in Support of the

moton, the investigative suboommittes deterinined thet sueh & learing was unnecessary, and thus that request ts
denled,

2 Rules of the Cotunlites on Standards of Offlolal Conduot {Btandards Comtnlttes Ryles), Rule 19(9),

? Standards Commiittes Rule 22(b), On June 23, 2010, Raospondent requested an sxtanslon of time within which (o
Tile her Motion for Bill of Partowlars, which request was granted by the Chalr of the Investlgative Subcominitice
putsuant o Standaeds Committes Rule 22(e)(1), Accord ingly, Respondent’s motlon 18 timely,

1
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ey

l prosecution for the same offense™ A Statement of Alleged Violation must be sufficlently
' partlovlarized to advise a Respondent of the allogations agalnst her and to afford hor a
meaningfil opportunity to respond to those allegations.® A Motlon for a Bill of Partioulars may
be denled where the Investiﬁga,tiva Suboommittes detormines thet its Statement of Alleged

Violation meets this standard,

A Bill of Particulars “Is to be distinguished from methods of ‘discovery.’ In the context
of ariminal prosecutions, cowmts have regularly held that government attorneys will not be foroed
to reveal thelr entire case in response to & motion of this sort’ Additlonslly, “conclusions of
law or legal theories are not & proper subjsct of” a motion for a Bill of Particylars.t

RESPONSE T0 INDIVIDUAL REQURSTS

For the reasons set forth bolow, the Tnvestigative Suboommittss has found that the
Statement of Alleged Violation adopted by the Investigative Subcommittee on June 15, 2010,
provides Respondent with sufticlent notice of the allegations against hee and affords Respoudent
a meaningful opportunity to respond to those allegations, Therefore, Respondent’s Motion for a
Bill of Particulars is denied. '

With zespect to each request in Respondent’'s Motlan for Bill of Partioulars, the
investigative subeommitiee finds as follows:

1. . Statement of Facts in S_uppoﬁ of Alleged Violation

8 This request Is dented because “velevancy™ is not o proper subject of a Bill of
Particulars,

b. Thie request is denied because lnformation related to thils request that is
sufficlently partioularized to advise Respondent of the allegations against her and
to afford her a meaningful opportunity to respond i cotitalned In patageagh 16 of
the Btatement of Alleged Violation. The investigative subcommittes notes that it

requested mote particulasity from Respondent on this polnt, but Respondent was
unable to provide it

G This roquest {s dented because “relevancy” is not a proper subject of a Bill of
Partionlats,

* Comum, on Standards of Offiolal Conduot, 1 fhe Malter of Representative Charles H. Wilson, H. Rep, 96-930, 96™
Cong., 2d Sess, at 64 (May 8, 1980} (heselnatior Wilson), ,
* Comrm, on Standards of Official Conduct, Jn the Matler of Representaitve Jay Kim, F. Rep, 105-797, 105" Cong,,
2d Sess, af 806 (Oct. 8, 1998); see alro Comm. on Btandards of Offictal Conduet, fir the Matter of Representative
?arbam—leose Collins, H. Rep. 104-876, 104" Cong,, 2d Seus. at 100 (Jam, 2, 1297),

I, :
? Wilson, o 64,
¥ a4 65,
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This request la denied beoause information related 1o this request fhmt is
sufficlently patticularized o advise Respondent of the allegations againet her and
to afford het a mesntugful opportunity fo respond is contained in paragraph 20 of
the Statement of Alleged Violatlon,

2 Counrt X of the Statement of Alleged Violatlon

.,

ci

&

This request is denled because conclusions of law or legal theories are not &

proper subject of a Bill of Partioulars and are more properly asserted in a Motion,
to Dismies,

This request ts dended because informatlon related to this request that Is
sufficiently partioularlzed to advise Respondent of the ellegations ageinst her and
to afford her a meaningful opportunity to respond is contalned in paragraphs 1 to
3 of the Statement of Alleged Violation.

This request is denied becanse infoumation related to fhis request that is -
sufficlently particularized to advise Respondent of the allegations against her and
to afford her a meaningful opportunity to respond is contained in paragraphs 24 to
31 of the Statement of Alleged Violation,

This request is denied because information related to this request that e
sufficiently pastlovlarized to advise Respondent of the allegations against her and

to afford her a meaningfiyl opportanity to tespond 1y contatned i paragraphs 24 to
31 of the Statement of Alleged Violation,

This request is denled because information related to this request that Is
sufficiently partloularized to advise Respondent of the allegations against her and
to afford her a meaningful opportunity to respond is contained in peragraphs 10,
11,20, 21, 22, 25, 26, 28, and 33 of the Statement of Alleged Violation,

This 1equest iy denled. becanse information related to this request that is
sufficlently particularized to advise Respondent of the allegations agalnst her and
to afford her & meaningful opportunity to tespond is contained in paragraphs 35 to
38 of the Statement of Alleged Violation,

This request 1 denled becsuse information related to this tequest that is
sufficiently particulatized to advlse Respondent of the allegations against her and
to afford ber & meeningful opportunity to respond s contained fn paragraphs 9
and 21 to 31 of the Statement of Alleged Violation, The investigative
subcommittee additionally notes the following:

i, Respondent’s Chief of Btaff told the (nvestigative subcommittee that he
was the “maln point of contact after, after the Congresswoman spoke (o
Mz, Paylson.” (CSOC.WAT, TRANS.000423,)

COE.WAT.0C.018649
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i,

Vi

Vi,

vil,

viii,

Pavagtaph 4 of the Memorandum of the Office of Congresslonal Rthivs'
Intetview of Respondent’s Chief of Staff states, “Representative Waters
asked The Clilef of Staff to Representative Maxine Waters to follow up
with the Treasury Department about the meeting

Respondent's Chief of Staff told the investigative subsommittes that after

the mesting “there was no specific ditection” regarding follow up after
the meeting, (CSOCWAT.TRANS,000475.)

Respondent told the invesiigative subcommities that after her
convetsation with Representative Frank, she understood Representative
Franke “would cartainly {ake the lead responsibility, Wheat |5 not ensily
tndetstood sometimes is how staffy talk to each other, ask eaclh other
guestions, One Member's staff will call another member's staff if they
think thoy know something or have Information they need. And to that
extant, I don’t know, but I know Frank's office wad in charge of this.”
(CSOCWAT.TRANS.000675 {0 676)

Respondent’s Chief of Staff told the investigative suboommittee that
Respondent expressed “no concern” after her conversablon with
Representative Frank, (CSOCWAT. TRANS,000485,)

Respondent told the investigative subcommittee that the only dlscussions
she had with her Chief of Staff about OneUnited “would have been the
day that they came to the office unennounoed, alarmed dbowt the stination
of minorlty banks,” (CBOC.WAT.TRANS.000000668,) '

Respondent’s Chlef of Staff told the investigetive subcommittee that
Respondent “wasn't eware” that he was recelving email from OpelUnited
execulives after the meeting, (CSOUWAT. TRANS.000475,)

Respondent told the Investigative subcommittes that she did not know but
was “pot surprised” that her Chief of Staff was exchanging emails and
attending mootings with QuoeUnited ecxecutives after the mesfing,
(CSOC,WAT, TRANS.000000659, 662, and 665.)

I, This request 1 demed becguse Infoumation related to this request that i
sufficiently particularized to advive Respondent of the allegations against her and
to afford her a meantngful opportunity to respond Is contalned in pavagraphs 24 to
31 offthe Statement of Allezed Violation,

i This roquest i8 denied becauss Information relsted to this request that is
sufficlently partioularized to advise Respondent of the allegations against her and
to afford her a meaningful opportunity to vespond Is contained in paragraphs 24 to
31 of the Statarnent of Alleged Violation, :
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1 3, Count 1T of the Statement of Alleged Violation

B

Sy

This request {3 demded beoayse conelusions of law or legal theorles are not &
propet subject of a Motion for a Bill of Parfjeulars and ate tmore properly asserted
in s Motlon (o Disimdss,

This request 18 denled because conclusions of law or legal theorles are not a

proper subject of & Motion for & Bill of Pasticulars and are more properly asserted
in B Motion to Dismiss. :
This request is denied because conclusions of law or legal theorles are not a

propet subject of & Motion for & Bill of Partioulars and are more properly asserted
ir1 a Motion to Dismiss,

This request is denled becawse information related to this request that is
rufficiently partionlarized to advise Respondent of the allegations against her and
to afford her a meaningfil opportunity to respond is contatned in paragraphs 24 to
31 of the Statement of Alleged Violation,

This tequest I9 denled bheoause conclusions of law ot legal theoties are not &
propet subject of o Motion for a Bill of Particulars and are more properly assertod
1r1 g Motlon {o Dismisy, -

4, Count IIT ofﬂm Statement of Alleged Violation

f.

=N

This request is denied beoruge conolusions of law ot legal theorles are not a
proper subject of a Motlon for g Bill of Particulars and ave more properly assertod
in a Motion to Disiniss,

This request s denied because conclusions of law or legal theorles are not 4
proper subjeoct of & Motion. for a Bill of Partieulars and are more properly asserted
in o Motion to Dismiss,

This request 15 denied becsuse conclusions of law or legal theories are not a

propet subject of a Motion for o Bill of Particulars and are more properly assetted
in a Motion to Disgmisg.

This request i denled because information related to this request that is
sufficlently partioularlzed to advise Respondent of the allegations against her and
to afford her a meaningful opportunity to respond s contaitied 1n pavagaphs 24 to
31 of the Statement of Alleged Viclation,

This request is derded because iluformation related to this request that ig
sufficiently partioularized to advise Responderd of the allegations against her and

to afford her a meaningful oppartunity to respond is contained in paragraphs 24 fo
31 of the Statement of Alleged Violation,

5
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CONCLUSION

In light of the foregoing, the Investigatlve Subcommitiee finds that Respondent’s Motion
for Bill of Particulars does not ptate a sufficlent basis requiting further particularization of the
Statement of Alleged Violation, Acoordingly, the Respondent’s Motion for Bill of Particulars {3
denied,

M&V{M CM\%W‘ fZMZX(L?

Kathy Castor Mike Conaway
Chair Ranking Republicgs flembal

Copies t0;

Stanley M, Brand, Bsq,
Brand Law Group

023 Fifteenth Street, N'W,
‘Washington, D.C, 20005
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EXHIBIT 4



( UNITED STATES HOUSE OR REPRESENTATIVES
Committes on Standards of
Offiotal Condugt

In the Matier of

REPRESENTATIVE
MAXINE WATERS

MOTION TO DISMISS THE STATEMENT OF ALLEGED VIOLATIONS

Representattve Maxine Waters, through counsel, and pursuant to Rule 22(c)(1) of
this Committes’s Rules, regpectfully moves this Committee to dismiss the Statemsnt of
Alleged Violations served upon her on June 18, 2010, As Comm, Rule V22(c)(2)
provides: “A Motion o Dismiss may be made on the grounds that the Statement of
Alleged Violation falls to state facts that constitate a violation of the Code of Official
Conduct or other applicable law, rule, regulation, or standard of oonchmf veodt As
grounds for this Motlox, the Respondent states as follows:

1. Counts 1-I11 fail to state facts constituting a violation of the House Rules
or Code of Bthics for Government Service because they:

a fail to follow or distinguish this Commitive’s precedent exonerating
nearly idenfioal oénduct, maogt recently expressed by In the Matter of
Representative Sam Graves, FLR. Rep, No, 320, 111% Cong, (Cet. 29,
2009Y;

by fall to accurately state faots that constitute the violetions alleged i

Counts .11,

COE.WAT.OC.018670



‘ An Oral Heatlng 18 requostod on this Motion. Respondent also asks that the
Committes acknowledge this request for an Otal Heating In ruling on this motion and

provide an explanation for such decision should it deny this request,

Respectfully submitted this 12™ day of July, 2010,

A0l

Stanley M, Brand
Andvew D, Hermen
Brand Law Group, RC
923 15" Street, NW
Washington, DC 20005

Counisel for Representative Maxine Waters

Motion to Dismiss the Statement of Alleged Violations
Page 2
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M

CE, ICATE OF SERVICH

The undersigned deolares under penaliies of perjury that on July 12, 2010, ¥
hereby served & copy of the foregolng Motlon to Distniss the Statement of Alleged
Violatlons, on Blake Chisam, Counsel, House Committes on Standards of Official
Conduct:

K, —

Andtew D, Hepman

COE.WAT.OC.018672



© UNITED STATES HOUSE OR REPRESENTATIVES
Committee on Standards of

Offictal. Conduct 2

5

In the Matter of ' %} &
¢ oo
REPRESENTATIVH : - s ‘;,-"
MAXINE WATERS : & l;j
B
B e l:'g

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT GF ¢

MOTION TOQ DISVMISE THE STATEMENT OF ALLIGED VIOLATIGNS

L. Introduction
In Ootober of lagt jrear, thix Committee lssued In the Matter of Representative

Serm Graves, FLR, Rep, No, 320, 111™ Cong, (Oct, 29, 2009). The Graves report
exoncrated the subject of all charges relating to his itvelvement with g frlend and co-
investor in renewables fuel cooperatives who appeared at a heating before 4 committes on
which the Representative served as the Ranking Member, In oleating Representative
Graves, this Committes telied on a number of faots, including: that Representative
Graves® financial inferest was only as & moember of a class; that he publicly disclosed s
financlal interest; that the commitiee’s minouity staff made the actval witness seleotion,
with limited input from the Representative; that the committee took no action ia relation
ta the testimony, which related to the industty as a whole; ahd that the Representative did
not personally benefit from the testimony, See Graves at 15-20,

On June 15, 2010, this Comimittes issued a Statement of Alleged Violations
(“BAN™) relating to Representative Maxine Waters’ hugband’s financial interest in
Onellnited Bank, & community development financial institution (*CDEIM) that services

her district and is a member of the Natlonal Bankers Assoclation ("NBA”). In alleging

COE.WAT.O0C.018653



' two violations of House Rules and one of the Code of Government Bihics, the SAY oltad:
that Representative Waters publicly disclosed her finanoial interest at issue; that her
interest was only as a member of a class; aud that her Chief of Staff performed the
actions at issue without her direction or knowledge, Moreaver, the SAV failed to:
identify any actual benefit derived by Representative Waters from her actions; establish
fhat her Chief of Staff undertook any effsctive actions on behalf of the lustitution; or
conclustvely establish that any actlons were undertaken on behalf of the bank and not
NBA, the trade association for 103 minotity and women-owned banks, including
OneUnited. Bven if the facts as alleged by the SAV were aocutate, however, they would
not establish the existence of any wrong-doing.

In its ansalysls of both the legal standards and the underlying fac:tual record at
issue this Commitiee has adopted an approach. that s shezply divergent and sigpificantly

harsher than the deoislon rendered i Graves and other relevant precedent, Tn Hght of the

disparate treatment of Representative Waters the allogations cannot be reconcllad with
this Committee’s precedent, The SAY relating to Repregentative Waters fails to establish
facts constituting a violation and should be dlsmissed,

1L The SAYV Fails to State Fucts Constituting a Violation of Flouse Rules or the
Code of Government Bthics

Comm. Rule 19(f) mandates that each count of the SAV “shall contain o plain and
concise statement of the alleged facts of such violation,” This provision is tntended to
implement House Rule X, Cl, 3(a)(@) which directs this Committes to make
secommendations o the full Hoyse oply after “notice and hearing” (emphasds added),
Comm, Rule 22(0){2) provides that a “Motion to Dismiss may be made on the grovnds

that the Statement of Alleged Violation fails to state facts that constitate a violation of the

Diraft Memorandum of Points and Authortties
Page 2
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Code of Officlal Conduct ot ather applicable law, rule, regulation, or standard of

conduot,”

A, The Committee's Anslysis of This Matter {s Inoonsistont With Graves
and Other House Pracedent and Treats Representative Waters in a
Disparate Manner,

The Committee's fathure 1o establish sufficient facts to constitute the alleged
violations is demonstrated by reference to its Graves declsion issued last year, In
exonerating Reprosentative Graves of all allegations, this Committes assessed a number
of factors that also apply to this matter, Yei, this Committee now wields many of the
same faofors that it employed to clear Representative Graves in support of its allegations
citing Representative Waters, The Comuittee has offered to explanation for this

disparato treatment,

i Representative Wators Fully and Accurately Disclosed Her
[ : Financial Interest,

In Graves, this Committes eviphasized that a Represestative’s complste and

acourate disclosute of his financlal intorest obyiated the Qffice of Congressional Bthics?
(“OCE’8”) concerns about “oonflict of interest.” As the Report noted:

[T]he House Ethics Manual recognizes that some actual conflicts
of interests are Inevitable: “[g]ome conflicts of Interest are inherent in the
representative systerm of government, and are not in themselves
necessarily improper ot unethical,” Instead, Members arerequired to
disclose rssets based on the princlple thet conflicts of interest are best
resolved by the politival process. “The objectives of financial disclogure
are 1o inform. the public about the financial interests of goverantent
officials in order o inorease public confldence in the Integtity of
government and to deter potential conflicts of Interest,

Grayes st 16 (olting House Bthios Manual af 23 13 (footnotes omitted), This Committes
explained that public disclosure is the “preferred method of regulating possible

eonfliets on inferest,” (Bmphasls added.)

Diraft Memorandum of Points and Authorities
Papge 3
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\ Graves cites two additional ethics provisions with approval:

[Plotentlal conflicts of Interest are best deterred through
disclosure and the discipline of the eleotoral process. Other
approgches are flawed both in terms of thelr reusonableness and
practicality, and threaten to impair, rather than to proteot, the
relgtionship between the representative and the represented,

Houge Comnission on Administrative Review of the 95™ Congress, House Bthics
Manual at 251 {guotation omitted); and:
A Member may often have a community of tnterasts with

the Member's oonstituency, and may arguably have been elected

because of and to serve thess common interests, and thus would be

ineffective in tepresenting the real intarests of the constituents if

the Member was dlsqualified from voting on lssues touching those

matters of mutnal conoern,
House Bthics Manual at 250,

In Hght of this guidance, this Committee®s report stressed that Representative
L Craves and his wife had fully disclosed thelr interest in the entlties in which the

congresgional witness was also an invegtor, Graves at 16, This Comumittee also noted

that “the evidence shows that the House disclosure fules were effeotive, becauss this
issne was immediately covered by the press,” Id.

In this matter, the SAV acknowledges that “Respondent disclosed her husband’s
ownetship of OneUnited stodk, on Respondent’s Financial Disclosure Statement filed for
calendar years 2004, 2005, 2006, and 2007, SAV ¥ 15. Representative Waters also
disclosed herinterest in a 2007 public heating where Repregentative Barney Frank and
Pederal Deposit Insurance Corporation Director of Resolutions Sandta Thompson were
present. See Proserving and Expanding Minordly Banks: Mearing Before the Subcompm,
On Oversight and Investigations of the F, Comm, on Financial Services, 110 Cbng. 21w
22 (20073

Drafi Memotaudom of Points end Avthorities
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‘ ) Surprisingly, the SAV falls to acknowlectge,A as this Committes did in exonerating
Grayes, 'af 16, that Representative Waters® finanolal disclosures wete simﬁariy effoctive,
because her meeting request on behalf of the National Bankers Asso clation (“NBA") |
“was immediately coveted By the press.” See, e.g., Snsan Schmidt, Waters Helped Bank

Whose Stock She Once Qwned, WALL STRERT JOURNAL, March 12, 2009, at AG; Bric

Lipton & Jim Rim Rutenberg, A Representative, Her Ties and a Bank Meeting, N,Y,
Toves, March 13, 2009, at Al; Binyamin Applebaurm, Lawmaker Trled to Ald Banl

Pertly Owned by Her Husband, WASHINGTON Pogr, Mareh 14, 2009, at A3, Not does it
offor any explanation — partioularly tn light of the clear guidance oited abave ~why
Representative Graves® disclosure was suffictent to exonerate him while, dispatately,
Representative Waters® repoated, publie disclosures were not,

2. Representative Waters’ Financial Intorest was Held a8
Member of a Class.

Tn, Gtaves, the Committee found fhat “Representative Graves’ putative intereat
was not an inferest unique to him but was instead en. interest that he beld as patt of a largs
olags of Investos.” This Comumittes relied on thls detetrmination to hold that he did not

receive any improper finaveial benefit from his co-dnvestor's testimony, Graves at 17.

Although the report does 1ot provide a oltation for this coneluston, long-standing
procedent establishes that actlons taken by a Member that may affoct het Inietests ag part
of a larger class of shareholders do not violate Hlouse rules ot ethical standards, In 1976,
this Commities found that “where the subject matter before the House affects a olags
rather than individuals, the personal interest of Members who belong to the class is not

such as to disqualify them from voting.” See In the Matter of a Complaint Against Rep.
Robert L., Bikes, LI, Rep. 94-1364, 94th Cong,, 2d Sess. 15 (1976) (quoting Cong Rec.

Draft Memorandum. of Points and Authoriiies
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. H 11594, 11595 (deily od, Deo, 2, 1975) (rejecting point of order fo disqualify Members
holding New York City secutlties from voting on 4 bill to provide federal guarantees for
thoée securities))

IIn this mattet, Representative Waters’ husband’s asgets comprised privately held
stock in OneUnited Bank consisting of approximately 0.10% all outatanding shares, This

certainly compares favorably to what Craves describes as the Representative’s wife’s

“minimal” ownetship of fhe two companies t issue, totaling 0.17% and 0,125%

regpectively, Graves at 16, Remarkably; nowhere it the SAV does this Committes

distinguish Representative Waters' simtlar “minimal® owﬁgrshb or explain why it treats
her personal interest as a member of & class differently than Representatlve Craves’
identical interest,

Thus, even if thig Committee were to hold that Representative Waters derlved
sdme benefit as & membet of the class of shareholdess of OneUnifed, a5 8 result of hex
actlons — an allepation Respondent strongly denles ~ it would not be sufficlent to
establish. an. ethios violetion, scoording to this Committes’s analysis in Graves. 1d, at 18
(okonerating Representative Graves from all charges, “even If Mz, Hurst’s testimony
benefited only the two companies in wideh Mrs, Graves was invested, [the Graves®)
personal financtal interest fn elther investment would have been affected ag members of g
cluss of investors and not ag individuals,”),

Instead, the SAV foousss on the value of the OnelUnited shares as a percentage of
Representative Waters® and ber husband’s combined net worth, See SAV {16, Given

that in Graves this Committes did not deem the peroentage of net worth relevant o the

Draft Memorandom of Points and Authorities
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analysis, this finding relatin‘g 1o Representative Waters should be stmilarly lrrelevant to
the allegations, |
3 Nelther Representative Watery Nor Her Chief of Staff Took -
Any Tangible Actlon on Behalf of Tither OneUnitad Bank oy
the NBA,

i Grayves, this Committes found that neither the Representative nor his
commities “took any action in relation to Vi, Hurst's recormniendations,” Graves at 17,
In reaching its decision, this Comumittee necessarily held that the invitation lssued by the
comsittee’s nainoxity staff was not an “action” This Committes also noted that “the
final decision as to which individual was invited was left up to, and actually made the
minority staff,” Id, at 19. Ultlmately, this Committee concluded that Representative

Graves® involvement with the selection of the witness was not impermiseible,” Id,

In this matter, the SAV assetts tiat the following ovents invo lving Representative

- Waters" Chief of Staff congtitoted “actlvel] assit{ance]” for purposes of the alleged

violations:

& an exchanée totaling thmee emalls with Representative Brapk’s staff
member, alerting them about a constituent’s [OneUnited’s] concetns;

b, forwarding of a publicly-available draft of leglalation, drafied by the
Treasury Department and distitbuted widely by the Financinl Services Commities, (o
Kevin Cobee, CEO of OneUnited;

o. ungolicited recelpt of an ematl from M. Gohoe, requesting that the Chief
of Staff print e document drafied at the request of anothet member’s staff, in preparation
for Mr, Cohee's meeting with that member’s staff, Reprosentatives Waters® office did not

respond;

Draft Memorandum of Points and Authorities
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; d. unsolictted recefpt of a1 emall from the Robert Gooper, Chalrmean-Fleot of
the NBA. with the attachment of document requested by the Treasury Dapartthent;
Representattves Waters' office did not tespond;

e an exchange of two emails with the M Cooper 1elating to “Any update?;

L unsolicited recelpt of an email from W, Cooper titled “Thank you for all
your hard work]™ M, Cooper testified that this was & general thanl you and not
conneotod to any speoifle actions by Representative Watses® offics; see
CSOC.WAT.TRANS,000579; Representative Waters® office did not respond;

g unsolioited recelpt of an email from Mr, Cooper titled “Checking In.”;
Representative Waters' office did not respond, SAV §726-31,

This Het comprises the entirety of the actions by Representative Waters® offics
alleged by the SAY to consiitute a violation,

. There ate numarous, sigatficant flaws with the SAV s “actlve nssistance™
gllopation. Fiiat, .in light of Grayes, the SAV lg silent on how exactly these actions
oonstituted “Impermissible . ,  nvolvement,” Aftet all, and as disoussed above, the
Committes’s awn guidance acknowledges that Representative Waters’ fully diselosed
finencial interest a3 a member of a class would not have disqualified her from
involvement In these {ssues, Nor does the BAV allegé that Representative Waters
performed or had knowledgs of any of het Chief of Staff's actions.

Compare this specific approach o this Committee’s conclusory analysis in Graves
exonerating him, in part, because “Represetative Craves gave Mmited input as to who

the minority staff should select to testify,” Clraves at 19, The Committee teached this

sonclugion without citing its own guidance that In matters relating to 8 member’s
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financial inferest “advocating o participating in an action by a House oommittes . ,
requires added cireumspection.” House Ethles Manual at 237, Instead, the Commitiee
cleared Representatlve Graves, in part, beoause his Involvement was “limited” and his
staff performed the bulk of the work at issue.

Here, in conttast, afier the inltial contact with Secretary Paulson (which is not the
subject of any of the alleged violations), the SAV lsts no activify by Representative
Waters, Indead, the only “action™ that the SAV alleges Represenfative Waters performed
was an omission; failing to “instma’n{j her Chief of Staff . . . to refiain from assisting
Onellnited,” SAV 45, Even this allegation is contradicted by the record. To wit,
Reprogentative Waters' Chief of Staff told the OCE that Representative Weaters had
spolen to Representative Frank and subsequently told her Clief of Staff not to wosry
about OneUnited, As the OCE interview noted, she told him that, “'T spoke to Barney.
Don't worry about it.” The Chief of Staff to Representative Waters intetpreted that he
need not work on the NBA issues that day.” OCE Report 09-2121;000020. He also
informed this Committee in Septembet of Ovtober of 2008, “[Representative Waters]
appeared to be vety , . . comfortable that , . , whetever the lssue was, if there wag 1o be
resolution, that Barney would take . ., g look at it and make a declsion . . , e the
Chairnian, whethet or niot It was something he wanted to get Involved witl,”
CGSOC.WAT.TRANS,000485, This refutes this Committee's allegation that
Representative Waters failed to instruct her Chief of Staff to refiain from assisting
OneUnited, Other: than that single,'alleged ormission, the SAV elucidates no other actions

taken by Representative Waters,
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In light of the blithe analysis performed by this Committes in Graves, e.g,, stmply

stating thet “Representative Gravey gave lmited input” into witness selection, without

- detailing what that input was (at 19), it is singularly wawarranted for this Committee to

charge Representative Waters for the putported actions taken by her Chief of Staff.

Finally, the SAV makes no distinotlon between, actions taken on behalf of
OneUnited and for the NBA as a whole, Indeed items (d)-(g) on the abave 1t tnvolved
confact with an OneUnited official who also setved the NBA's chajrman-clect.

In light of the disparate treatment affordod Representative Waters following

" Graves, these flaws fn.the purported actions constituting the allegations cannot serve as

“plain and conelse statement of the alleged facts of suoh violstion” providing “nofice” to
Representative Waters. The SAV aimply fails to proffer any allegations sufficient to
constitute av. ethios violation,

4, Representative Waterg Dertved No Benefit from Hey
Alleged Actions,

I determining that Representative Graves never “actually recelved 4 financial
benefit? from his co-investot's testimony, this Commiites closely examined the subject of
the testimony’s recommendations and emphasized the lack of “subsequent action” talken

by the Sruall Business Committes, Graves at 17,

In this matter, the SAV adopts a far broader and harsher analysis, Tn essence, this

" Committee has declded that without OneUnited*s tecelpt of funds from the Troubled

Asset Relief Program (“TARP™) on Deceinber 19, 2008, “Respondsnt’s husband's
financial interest in OneUnited would have been worthless, Thus, the preservation of
the value of {the] investment in OneUnited personally henefitted Respondent,” SAV

437, 38 (ermphnss added),

Dratt Memorandur of Points and Authorities
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This conctusion falls far short of the *oonoise and plaln® explanation required of
this Committee. Rlxst and foremost, the SAV fuils to ackuoviledge that on October 31,
2008, OneUnlied recelved a final private sector investment, which tendered the bank
“Adequately Capitalized,” and eligible for so-called TARP funds. Ses SAV 99 35, 36.
This term of art refers to the capital tatlo required by the FDIC and identifies the banl ag b

not in danger of falling, even withowt TARP funding, See generally, Factsheet on

Capital Pupchase Program, United States Department of the Treasury (Match 17 , 2009),
hitpi//wwrw financlalstability gov/roadtostability/CPP factsheet,htm, Indeed, according to

the Treasury Department’s Factsheet on Capital Purchase Program, “Participation [in the

Capital Purchase Program] 1s resetved for healthy, viable tustitutions that ave
recommended by thelr applicable federal bunking regulatot,” Id, (Bmphasts added,)
Thug, OneUnited would not have been eligible for TARP finds if it wers in danger of
Talling and would not have failed had it not received such funds,

Accordingly, thers 15 no factuad bagla for the SAV's assertion that absent TARP
funding, OneUnited would have failed, Nor does the SAVY agsert that Representative
Waters or her staff played any part in procuring the private fimding that actually allowed
OneUnited to continve opetating in October of 2009,

Purther, although the SAY notes that the value of Reprasentative Waters’
husbands” stock was $175,000 in September of 2008 (before the TARP funding), 1t fils
to ncknowledge that the value was unchanged after OneUnited received the TARP funds
in December, Thus, if TARP funding neither saved OnelUnited nor inoreased ity stook
valve, this Committes cannot establish that Representative Waters recelved sy financlal

benefit as 4 result of her alleged actions,

Drafr Memorandum of Points and Authorities
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Finally, thé SAYV does not establish that the House of Representaﬁves took ah_y
gotion in response to Representative Waters’ alleged aotions, Compare Graves at 17,
Although stated nefther plainly nor conclsely, the SAV appavently contends that Section
103(6) of the EESA, a proviglon drafted by Representative Frank, bensfitted OneUnited,
SAV 942, While Representative Frank may have had OneUnited in mind 'when ho
drafted the language, hils staffer testified thet his office belleved that up to 40 instHutions
could have been “impacted by the proposal.” C8OC,WAT, TRANS, 000191, In addition,
the Deputy Director of the Capital Purchase Progratn, when asked if OnelUnited qualified
under this provision, stated that “[wls don't classify transactions under those subsection,
[One United] qualified for the December investment under the established CPP terms,
which are used for all participants,” CSOC WAT.JW.00268 (emplinvis added),

Most importantly, the SAV does not allege that Reprosentative Waters o her staff
took any actions on behalf of OneUnited or the NBA. related to the aforementioned
fimding provisions. In light of the contradioctory analysis in Graves and the SAV’S;,
omission of these facts, the allegations in the SAV fail to sonstitute a violation,

B. The Facts ng Stated by the S8AV Do Not Constitute Violatiens of
Houge Rules and the Code of Government Ethics,

I light of Graves and' the factual flaws detalled above, it is appafent that the SAV
fails o assert facts constituting a violation, Moreover, this Commitiee's demial of
Representative Waters® Motlon for a Bill of Patticulars bas denied her full “notice™ of
which facts constitutes the alleged violations, The only solutfon for this harsh and

disparate treatment 19 dismissal of these allegations,

Draft Memorandum of Poluts and Authorities
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1. Count I

House Rule XXIIL ol. 1 provides that “A Member |, , shall behave at all tintes in
a manner thet shall reflect oreditably on the House.” Without 4 tanglble description of
what constitutes behavior that “reflect[s] creditably on the House,” Count I is stinply too
vague and ambiguous to be provable, Glyven the pauéity of actions actually taken by
Respondent and her office, the SAV literally relies on a handful of e-mails between her
Chief of Staff and NBA/OneUnited personvel, Bven its lons allegation spesifie to
Representative Waters, that she should ligve instructc& her Chief of Staff to rcfraiﬁ from.
assisting OneUnited, is refuted by record. Not does the SAY*s “preservation of valie”
allegation stand up vuder scruting,

In addition to these factual deficiencies, this Committes hay provided no
explanation ag io how Representative Waters? and/or her Chief of Staff's aetions falled to
reflect creditably on the House or even what actions would constitute sueh non-creditable
action. In light of these factual and legal deficlencies Count I should be dlsmissed,

5 CoumtIl
House Rule XX, ¢l 3 provides that “A Member , . , may not recoive compensation.
atd my ot permit cotmpenseation to soorued to the beneflolal tnterest of guch individual
from any soutee, the revelpt off which would oocur by vitiue of influence fmproperly
exetted from the posttion of such Indlvidual in Congress.” As this Commitiee noted in

Craves, “It must be shawn that a Member improperly used hitg ot her offieial position , . .

and that the Member recelved 4 dlrect pecuntary benefit that resulted from [the actions].”

Graves at 18, This Commitiee exonerated Representative Graves based on the facts that

his co-investor was a legitimate witness, thet the Representative had “lmited fnput” into.
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his seléotion, and that Representative Graves did not recelve “any benefit in connection,
with Mr, Furst’s testimony,” 1d,

" As detailed sbove, the SAV plainly fails to establish both how Representative Waters
improperly used her &fﬁcial position and/or derived any diteot peouniary benefit from her
actions. In light of this Comimittes’s precedent, absenoe of sither Faotor {8 suffiolent to
sxonetate her fiom this allegation,

3 Count ITL

The Code of Bihies for Government Seivics (72 Stat., Part 2, B12, ¥, Res, 175, §5%
Cong) (adopted July 11, 1958) provides;
[Alny person in Goverment setvioe should:

3 Never discriminate wafblrly by the dispensing of speotal
favots ot privileges to atyone, whether for remuneration or
not; and never accept for himsel ox s family, fFavors or
beneflt imder elreumstance which might be constived by

. rergonable persons as influencing the performance of his '
governmental duties,

In Giraveg, this Committee held that establighing a violatlon under this provision
“requires » showlng that 4 Member improperly used his or her official posttion [in |
acting].” Graves at 20. Agaln, this Committee relied on Represontative Graves’ “limited
involvement with the witness selection provess” and the faot that his co-investor “met all
of the reasonsble and-objective requirements the staff established for a witness.” Id

Grave’s broad and highly-generalized conclusion poses a statk contrast to the

SAY's detalled analysis of the emails at issue In this matfer; this Committee camnot
proffer any legitimate basis fot such dsparate treatment,
Nonetheless, the recitation of facts in the SAV does not establish how Representative

Waters ox her Chief of Staff “dscriminate[d] unfaicly by the dispensing of spectal fayors

Draft Memorandum of Polutg and Authorities
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. ot privileges” to OneUntted.or anyone else, The SAY makes no effort to deseribe how
her Chief of Staff”s etnall exchanges were “special favors™ or “dscriminated unfahly®
against others; the SAV stmply coneludes that this is so. For exampls, the SAV ignore
Representative Water long-standing interest and involvement in matters Goncernmg
minority banking issue, including members of the NBA. See. 5.4.,
CSOC.WAT.TRANS,.000355-358 (Testimony of Michael Grant, President of NBA,
detalling Reprosontattve Waters' iuterest and jnvolvement in minosity banking issues).
Instead, the SAV gimply cites a handful of emaily, removes all context and concludes that
Represeniative Waters acted itmproperly. | |

I Tight of the aforermentioned issues, the SAV fails to nssert facts sufficlent to
constitute a violation of this pravigion,
IX.  Conclusfon

‘The SAY is flawed both factually and legally, This Committee asserts that
Represontative Watats luproperly used her officlal pasttion to “pregerve’ her husband’s
Investment in OneUnited Bank, Vet, after its exhaustive investigation it cannot identify o
single acttve step taken by Representative Waters in furtherance of that goal. Glven that
ghe was able {0 arrange a mesting for the NBA with Treasury officials by simply calling
Seoretaty Paulson, where ae the traploting emails, phone call, or conversatiohs éne
would expect to see of If she wers attempting to procure funds for OneUnited? The
SAV’s reliance on her purported fatlure to agk her Chief of Staff to refrain from acting —
an. agsertion actually refited by his testimony — ig the ouly action cited by the SAV. This
is simply insufficient to state fhcts constituting the alleged violation,

Legally, this Committes has ignored lis own admosdtion, cited in Graves, thatt
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[Plotential confliots of Interest are best detered throngh dlsclosures and the
diseipline of the eleotoral process. Other approaches ave flawad both In
ternas of thelt teasonableness and practicality, and threaten to fmpaiy,
rather than to profect, the relationship between the representative and the
represented,

Graveg at 15,

The stark differences in the Committee’s lax approach fo Graves and itg harsh
analysis in this matter create both the appearance and aotuality of a double standard,
Indeed the ciisﬁatate approach to the two cases, which shate sa many similai‘iﬁes, Is
tnexplicable. As such, Respondent simply request that this Committes to fallow {ts own

guidance in. this area and dismiss the elleged violations.

Respectfulty submited this 12" day of J uly, 2010,

o 5%@ @J{ﬁ?

Stanley M. Brand
Andrew D, Hevrman,
Brend Law Group, PC
923 15" Strect, NW
Washington, DC 20008

Counsel for Rep, Maxine Watery
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CERTIFICATE OF SERVICE

The wndersigned declares under penaltics of petjury that on July 12, 2010, T
hereby served a copy of the foregolng Mermorandum of Poltits and Authorities in Support
of the Motion to Dismiss the Statement of Alleged Violations, on Blake Chigam,

Counsel, House Cotnilites on Standards of Officlal Conduct

R

Andrew D, Hevman
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UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ONSTANDARDS OF OFFICIAL CONDUCT
INVESTIGATIVE SUBCOMMITTEE )

)

In the Matter of . )
: )

REPRESENTATIVE MAXINE WATERS, )
)

Respondent, )
)

ORDER

This investigative subcommittee having considered Respondent’s Motion to Dismiss,
Memorandum of Points and Authorities, and the entire record herein, hereby finds:

L. Count I of the Statement of Alleged Violation states facts that constitute a
violation of the Code of Officis]l Conduct, or another applicable law, rule, regulation, or standard
of conduct,

2. Count IT of the Statement of Alleged Violation states facts that consfitute a
violation of the Code of Official Conduct, or another applicable law, mles, regulation, or
standard of conduct, :

. 3. Coumt I of the Statement of Alleged Violation states facts that constitute a
violation of the Code of Official Conduet, or another applicable law, rule, regulation, or standard
of conduct. Accordingly,

Al - \
It is by the Investigative Subcommittee this }%‘ day of 5 ) \,/
2010, ORDERED {

That the Motion is DENIED.

-/ - | _
Yore, Costar | L4

Kathy ‘Castor ( Mike Conaway
Chair Ranking Repn%g_hﬂ'_ember
Copies to:

Stanley M. Brand, Esq.
Brand Law Group

923 Fifteenth Street, N, W,
Washington, D.C. 20005



| UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT
INVESTIGATIVE SUBCOMMITTEE

In the Matter of
REPRESENTATIVE MAXINE WATERS,

Respondent.

o e S e Sl S N

MEMORANDUM IN SUPPORT OF ORDER

On July 12, 2010, Respondent subrnitted o the Investigative Subcommittee a Motion to
Dismiss the Statement of Alleged Violation adopted by the subcomumittee on June 15, 2010, and
2 Memorandum of Polnts and Authorities in Support of that motion.” By a separate Order, the
Investigative Subcommitice denied Respondent’s Motion to Disimiss on July 13, 2010, Through
this Memorandum the Investigative Subcommittee sets forth the bases for ity Order demying

Respondent’s motion.”

STANDARD OF REVIEW

Pursuant to Standards Conumittee Rule 19(f), upon the completion of its inquiry:

[Aln imvestigative subcomumittee, by a majority vote of its .
members, may adopt a Statement of Alleged Violation if it
determines that there is substantial reason to believe that a

! Motion to Dismiss the Statement of Alleged Violations (hereinafter Motion).

% Memorandum of Points and Authorities in Snpport of Motion to Dismiss the Statement of Alleged Violations
(hereinafter Mein, in Supp.)

* Respondent has requested an oral hearing on this matter and has requested “that the Cominitiee acknowledge this
request for an Oral Hearing in ruling on this motion and provide an explanation for such decision should it deny this
request.” Motion at 2, Respondent made a similar request as part of her Motion for Bill of Particulars, Motion for
Bill of Particulars at 4, Tn ruling on Respondent's Motion for Bill of Particulars, the Investigative Subcommittee
denied Respondent’s request for an oral hearing as unnecessary, Memorandum in Suppost of Order at 1, fn.l.
Respondent has not cited any precedent ar rule that might permit the Investigative Subcomunitiee to hold an oral
hearing on this matter, However, even if there were such precedent, the Investigative Subcommittes would still
deny the request in this case. An oral hearing would only be nscessary if Respondent’s Motion raised an issve that
the Investigative Subcommittee viewed to be a "close call.” Respondent has raised no such issue in this Motion.
For this reason, the Investigative Subcommiitee views such a hearing to be unnecessary, and ihus Respondent's
request for an oral hearing is denied.



K

violation of the Code of Official Conduct, or of a law, rule,
regulation, or other standard of conduct applicable to the

© performance of official duties or the discharge of official
responsibilities by a Member . . . has oceurred.*

Standards Committee Rule 22(c)(2) provides that a Respondent may file & motion to
dismiss a Statement of Alleged Violation, which may be based on only two possible grounds:
(1) that the Statement of Alleged Violation fails fo state facts that constitute a violation of the
Code of Official Conduct, or other applicable law, rule, regulation, or standard of conduct; or (2)
that the Standards Committee lacks jurisdiction to consider the allegations contained in the
Statement of Alleged Violation,

ANAEYSIES

For the -reasons set forth below, the Investigative Subcommittee has found that the
Statement of Alleged Violation adopted by the Investigative Subcommittee on June 15, 2010,
states facts that constitute violations of the Code of Official Conduct or other applicable laws,
rules, regulations, or standards of conduct and that the Standards Committee has jurisdiction over

the allegations in the Statement of Alleged Violation. Therefore, Respondent’s Motion to
Dismiss is denied.

L The Statement of Alleged Violation Is At Best Only Superficially Similar to Graves.

Respondent’s primary argument in support of her Motion is that the Investigative
Subcomumittee’s “analysis of both the legal standards and the underlying factual record at issue . .

. is sharply divergent and significantly harsher than the decision rendered in Graves[.]™

Respondent’s reliance on superficial similarities between the facts in the Statement of Alleged
Violation and the Standards Comumittee's decision in In the Mafter of Representative Sam
Graves (hereinafier Graves) betrays a fundamental misunderstanding of the Standards

Committee's decision in Graves and the violations alleged in this case.,

* Standards Commitice Rule 19(f).
> Mem. in Supp. at 2,

[\



A, The Factual Allegations in the Statement of Alleged Violation Are Not

Similar to the Facts in &raves.

While the facts as stated in the Statement of Alleged Violation in this matter share
superficial similarities to the facts in Graves, there are several material factual differences

between Respondent’s case and Graves,

In Graves, the Standards Committee determined that Representative Graves, who was the
Ranking Member of the Small Business Committee, did not violate either House Rule XTI,
clause 3, or paragraph 5 of the Code of Ethics for Gavernment Service (Code of Ethics), when he
invited a person, who was invested in the same renewable fuel cooperatives as Representative
Graves® wife, to testify on behalf of an industry group before a Small Business Committee
hearing regarding renewable fuels.® The Standards Committee further found no evidence that
any party fook any action as a result of, or as a follow up to, the witness’ testimony.” As such,

the sole allegation of any action at issue in Graves was the Invitation to the witness to testify at
the hearing, ‘

In contrast, the Statement of Alleged Violation asserts that the day after the Department
of Treasury and the Federal Housing Finance Agency took action that threatened the viability of
OneUnited Bank (OneUnited), a bank on whaose board Respondent’s husband had previously
served and in which Respondent’s husband held a significant investment, Respondent arranged
for a meeting between executives from OneUnited and officials at the Department of Treasury.t
At the meeting between the OneUnited execufives and Treasury officials, the executives asked
Treasury for $50 million in funding for OneUnited.” Treasury officials informed the executives
that Treasury was not legally authorized to provide such funding. 1 Following this direct request
for funding by OneUnited executives, Respondent determined that it would be ethically improper

for her to advocate on behalf of OneUnited,!!” Despite previously instructing her Chief of Staff

to work with the OneUnited executives, Respondent failed to instruct her Chief of Staff that he

® Graves, at 18-20,

T1d. at 11,

¥ Statement of Alleged Violation at §§ 1-10, 13-14,
" Id. at 11,

14, at § 12,

1 1d at §920-22,

(WA



should not advocate on behalf of the bank.'”? Respondent’s Chief of Staff in fact continued to
advocate on behalf of the bank, even afier Respondent determined that she could not do so.”
Respondent's Chief of Staff’s assistance to OneUnited included attending meetings about a
legislative solution to OneUnited’s financial problems with OneUnited executives, exchanging
emails and telephone calls with the OneUnited executives about a legislative solution to
OneUnited’s financial problems, and communicating with other congressional staffers regarding
2 legislative solution to OneUnited’s financial problems.’® Following Respondent's Chief of
Staff’s continued assistance, OneUnited raised $17 million in private funding, whick the bank’s
Chief Executive Officer thanked Respondem:‘s Chief of Staff for his assistance in raising."”

OneUnited also received $12,063,000 in funding from the T1'easm*y.’6

Given the material differences between the factual allegations in the Statement of Alleged
Violation and the facts in Graves, Respondent’s heavy reliance on Graves is misplaced, Instead, .

the allegations in the Statement of Alleged Violation are more comparable to the facts in the

Stendards Comumittee’s report In the Matter of a Complaint against Representfative Robert LF.

Sikes (hereinafter Sikes).)” Tn Sikes, the Standards Committee found that Representative Sikes
sought to purchase shares of a privately held bank “which he had been active in his official

position in ‘establishing[.J*'® As a result, the Standards Committee found that Representative
Sikes failed to observe: '

The standard of ethical conduct . . . as i3 expressed in principle in
Section 5 of the code of Ethics for Government Service, and which
prohibifs any person in Government service from accepting for
“himself . . . benefits under circumstances which might be

construed by reasonable persons as influencing the performance of
his governmental duties[.]*"

The Standards Committee further found that Representative Sikes sponsored legislation to

remove a reversionary interest and restrictions on land in which he had a personal financial

214, at §5 9, 20-23.

B d, at g% 24-31.

" 1.

15 7d. at § 36.

6 Id. at § 37,

7 Comum, on Standards of Official Conduct, /n the Maiter of @ Complaint Against Representative Robert L.F. Sikes,
(hereinafter Sikes) H. Rep. 94-1364, 94™ Cong,, 2d Sess, (1976).

¥ ldats,

*d.

A
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interest®®  As a result, the Standards Commitiee found that Representative Sikes failed to
observe “[t]he standard of ethical conduct that should be observed by Members of the House, as
is expressed in principle in the Code of Ethics for Government Service, and which prohibits
conflicts of interests and the use of an official position for any personal benefit”?' The

precedent in Sikes is not just consistent with the Statement of Alleged Violation, but in fact

corupelled its adoption.

The Investigative Subcommittee notes that despite Respondent’s éssexﬁon that Graves
shares similarities to the allegations in the Statement of Alleged Violation, the facts in Graves
are far more similar to the circumstances swrrounding the 2007 public hearing of the
Subcommittee on Oversight and Investigations of the House Comumittee on Rinanctal Services,
cited by Respondent as evidence of her disclosure of her interest in OneUnited,” Much like the
hearing in Graves, the 2007 hearing was an oversight hearing of a subcommitiee on which
Respondent served.” - The hearing did not address any specific legislation and did not result in
any specific action, but instead was “designed to highlight the tole of minority- and women-
owned banks in the econamy and to examine how Federal regulators and Congress can work
together to support these financial institutions,™ An executive of OneUnited testified at the
hearing, but as in Graves, the executive’s testimony was’on behalf of an industry group, and did
not seek anything for any individual bank.” Instead, the OneUnited executive’s testimony asked
the subcommiittee to “forcfe] the banking agencies” to fulfill their statutory duty to assist
minority banks under the Financial Institutions Reform Recovery and Enforcement Act of 1989
(FIRREA) by: revising capital rules to account for unique issves facing minority banks; revising
the Community Reinvestinent Act rules to address the “particular environment in which minority
banks operate;™ and urging regulators to “consider the particular challenges facing minority
institutions when making broad policy statements.”® As with the result in Graves, Respondent

had properly disclosed her financial interest in OneUnited on her Financial Disclosure

3] 1d.

2 Mem. in Supp. at 4 (citing Preserving and Expanding Minority Banks: Hearing Before the Subcomm. On
Oversight and Invesigations of the H, Comm. On Financial Services, 110%™ Cong. 21-22 (2007) (bereinafter 2007
Hearing)).

2007 Hearing.
Hd.at ],

= 1d. at 16-19, 72-73.
" Jd, at 17-18.



Statements, and thus her participation &t that hearing did not violate any relevant standards of

conduct.

B. The Application of the Relevant Legal Standards in the Statement of Alleged
Violation ¥s Wholly Consistent with the Application of the Legal Standards

in Graves and Other Relevant Precedent.

Respondent asserts that the Statement of Alleged Violation “cannot.be reconciled with
this Comunittee’s 'precedcnt.”” Respondent essentially makes three arguments regarding the
legal standards in the Statement of Alleged Violation, First, Respondent argues that Graves
compels a finding that Respondent did not violate the applicable rules regarding conflict of
interest.”®  Second, Respondent argues that the “conclusory” analysis of the actions by
Representative Graves and his staff and the “disparate treatment afforded” Respondent show's
that the Statement of Alleged Violation fails to provide sufficient “notice” to Respondent of the
allegations against her* Finally, Respondent argues that the Standards Committee’s analysis of
the potential for financial gain for Representative Graves as a result of the actions of him and his
staff demonstrates “contradictory analysis” in the Statement of Alleged V iolation.>® However,
these arguments misstate the actual allegations in the Statement of Alleged Violation,

misinterpret the legal standard in Graves, and ignore other relevant Standards Committee
precedent.

1. The Statement of Alleged Violation Does Not Assert Violations of Relevant
Conflict of Interesr Standards.

Respondent asserts that she fully disclosed her interest in OneUnited which should
“obviate[] . . . concerns about ‘conflict of interest.”™' Respondent further argues that, as in
Graves, any benefit Respondent actually received would inure to Respondent as a member of a

class of shareholders, which “would not be sufficient to establish an ethics violation],]”

7 Mem. in Supp. at 2.
%14, at 3-7

¥ 1d, at 7-10.

04 at 10-12.

74 at 3-4.

2 14, at 5-6.
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However, Respondent’s arguments regarding conflict of interest have no bearing on the
Statement of Alleged Violation, This js because the Statement of Alleged Violation dees nat
assert that Respondent’s actions created a conflict of interest, or even an appearance of conflict
of interest, which was the allegation in Graves. Instead, the Siatement of Alleged Violation
asserts that Respondent’s actions and inactions: “created an appearance that Respondent was
taking official action for Respondent’s personal béneﬁt"" (Count T); were “inconsistent with the
spirit of the House Rule applicable to receiving compensation by virtue of influence improperly
exerted from the position of Respondent in Congress” (Count II); and were such. that a
“[r]easonable person could construe™ those actions and inactions “as the dispensing of special
favors or privileges to OneUnited, and accepting the preservation of the value of her husband’s
investment in OneUnited as a benefit under circumstances which might influence the
performance of Respondent’s governmental duties” (Count III). As such, Respondent’s
arguments about contlict of interest have no bearing on whether the Statement of Alleged
Violation states facts that constitute violations of the Code of Official Conduct, or other
applicable laws, rules, regulations, or standards of conduct,

2. The Acts Taken by Respondent and Her Chief of Staff Are Not Cormparable
to the Acts Taken by Representaiive Graves and His Staff.

Respondent cites to the Standards Committee’s conclusion that Representative Graves®
involvement with the selection of the witness was “not impermissible” and then asserts that “the
SAV is silent on how exactly [Respondent’s and her Chief of Staff’s] actions constituted
‘impermissible . . . involvement™ and further asserts that “the SAV [does not] ellege that

[Respondent] performed or had knowledge of any of her Chief of Staff's actions,™

However, Respondent’s atternpt to compare the allegations in the Statement of Alleged
Violation to the facts in Graves is without merit.

B Id a1 7-8,
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a. The Statement of Alleged Violation explains why the actions of

Respondent and her Chief of Staff were improper.

Contrary to Respondent’s claims, the Statement of Alleged Violation is not “silent on
how exactly” the actions of Responde.nt and her Chief of Staff “constituted ‘impérmissiblc v
involvement[.]’* To the contrary, the Statement of Alleged Violation plainly and concisely
states that the actions by Respondent and Chief of Staff were improper because they “created an

appearance that Respondent was taking official action for Respondent’s personal benefit].]”

As the Standards Committes noted in Graves, the House recognizes' that “some actual
conflicts of interest are inevitable . . . and are not in themselves necessarily improper or
unethical,™ Under House rules, a Member is not barred from taking an official action that may
result in. a personal benefit to the Member, if the potential for a personal benefit is incidental to
the Member’s purpose in taking the action.”® However, a Member may not take official action if

a personal benefit is, or appears to be, one of the Member's reasons for takin, action,*
p PP

Under the Code of Bthics for Government Service (Code of Ethics),”’ a federal official,
including a Member, should:

Never discriminate unfairly by dispensing of special favors or
privileges to anyone, whether for remuneration or nof; and never
accept for himself or his family, favors or benefits under
circumstances which might be construed by reasonableﬂ;h?ersons as
influencing the performance of his governmental duties.”

Because the Code of Ethics measures a Member®s conduct by “what might be construed

by reasonable persons,” a Member may violate this provision even if the Member would have

* See House Comm, on Standards of Official Conduet, In the Matrer of Represeniaiive Sam Graves, (hereinafter
Graves) H. Rep. 111-320, 111" Cong,, 1st Sess. 15 (2009) (internal quotations and citations omitted).

3% An officinl action that incidentally results in a personal benefit creates a real, but permissible conflict of interest,
See Groves, at 15, This is distinguishable from official actions that appear'to result in a personal benefit, but do not.
14, Official action that results in such an appearance of a conflict of interest is only precluded under very naow
circumstances, See e.g, House Rule XXVII, clause 4 (when a Member, officer or employee has an agreement for
future employment or is negotiating for future employment, the Member, officer or employes must *recuse himself
or herself from any matter in which there is a conflict of interest or an appearance of conflict of intérest” related
such future employment). '
* House Rule XXJTI, clauses 2 and 3; Code of Ethies for Government Service, section 5,

3772 Stat., Part 2, B12, H, Res. 175, 85" Cong, (adopted Jul. 11, 1958).

¥ Code of Bthics for Govermment Service, section 5,



taken the same official action without a potential personal benefit, if the Member’s actions raise

the appearance of impropri ety.*?

The House Rules also prohibit Members from “receiv[ing] compensation and , . .
permit[ing] compensation to accrue to the beneficial interest of such individual from any source,
the receipt of which would oceur by virtue of influence improperly exerted from the position of
such individual in Congress.™? A Member would violate this provision if the Member used the

it [ P . * ) : : . ad
Member’s “political influence, the influence of his position . , . fo make pecuniary gains.” ]

Moreover, “when considering the applicability of this provision to any activity they are
considering undertaking,” Members “must also bear in mind that under a saparét‘e provision of
the Code of Official Conduct (House Rule 23, ¢l.2), they are required to adhers to the spirit as
well as the letter of the Rules of the House.”™ House Rule XXIII, clause 2, was drafted to
“provide the House the means to deal with infractions that rise to trouble it without Eurden’m_g it
with defining specific charges that would be difficult to state with precision”*”® The practical
effect of House Rule MXIII, clause 2, has been to provide a device for construing other
provisions of the Code of Official Conduct and House Rules.** This rule has been interpreted to
mean that a Member or employee may not do indirectly what the Member or employee would be
barred from doing direcily.® In other words, the House Rules should be read broadly, and a
narrow technical reading of the House Rules should not overcome the “spirit™ of the rules and

the intent of the House in adopting the rules,*

¥ Comm. on Stendards of Official Conduct, [ the Matier of Representative Mario Biaggi, (hereinafter Biaggl) H.
Rep. 100-56, 100" Cong, 2d Sess. 9 (Feb, 18, 1988) (“While the Comunittee does not argue, nor can it be
determined, that Representative Biaggl would not have interceded on behalf of Coastal in the absence or because of
Esposito’s gratuities to the congressman, it is nevertheless clear that at a minimum, an appearance is raised that such
wag the case. Accordingly, the Committee concluded that such tmproper appearance supports a determination that
Representative Biaggi violated clause 5 of the Code of Ethics for Government Service.”),

“ Yonse Rule XXI11, clause 3.

114 Cong. Rec. 8807 (Apr. 3, 1968) (statement of Representative Price),

29008 House Ethics Manual, at 186.

114 Cong Rec. 8778 (Apr. 3, 1968); see also 114 Cong. Rec, 8799 (staternent of Representative Teague, member
of the House Comm. on Standards of Official Conduct, 90® Cong.).

Y2008 House Ethics Manual, et 17,

4 House Select Comnu. on Ethics, Advisory Opinfon 4, Rep. 95-1837, 61-62, 95™ Cong., 2d Sess, (1979).

* 14 House Rule XXII1, clause 2, has not only been used as an aid to inferpreting other House rules. For example,
the Standards Commiriee has cited the violation of House Rule XXIII, clause 2, several times in recommending
expulsion of Members for various reasons. See e.g., House Comm. on Standards of Official Conduct, [nn the Adatier
of Representative Michael J. Myers, H. Rep, 96-1387 96" Cong,, 2d Sess. 5 (1980) (Member convicted of bribery);

9
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The Standards Committee applied these rules to Representative Graves' sole act of
inviting a witness to testify on behalf of an industry association at an oversight hearing at which
no specific piece of legislation was at issve,’ The Standards Committee found that by this
action Representative Graves did not violate House Rule XXIII, clause 3, because the witness
“met all of the reasonable and objective criteria to testify at the hearing, Representative Graves®
involvement with the sélectiou of [the witness] was not improper.”® The Standards Committee
further noted that it had not “identified any evidence that Representative Graves received any
benefit in connection with [the witness]’s testimony.”” Similarly, the Standards Committes
determined that Representative Graves did not violate paragraph 5 of the Code of Ethics, because
the witness “met all of the reasonable and objective requifements the staff established for a
{Vitness . .« . Representative Graves’ involvement in the witness selection process did not

discriminate unfairly against other potential witnesses by dispensing a special favor to {the
witness], ™"

At the conclusion of its investigation, the Investigative Subcommittee applied the same
rules related to taking action for personal benefit as it did to Representative Graves, However, in
contrast to the limited finding of acts by Representative Graves and his staff, the Statement of
Alleged Violation alleges that not only did Respondent invite OneUnited executives to meet with
senior Treasury officials, during which meeting the executives requested money for OneUnited
specifically, but following the mesting Respondent’s Chief of Staff had multiple interactions

with OneUnited executives regarding the bank’s request to Treasury for funding.”' The
pe) = )

House Comm, on Standards of Official Conduct, Tin the Mutier of Representative Roymond F. Lederer, H. Rep. 97-
110 97" Cong,, 1 Sess. 16 n.8 (1981) (Member convicted of bribery); Bilaggi,, at 7 (Member convicted of aceepting
illegal gratuvities); House Comum. on Stapdards of Official Conduct, In the Matter of Representative James A.
Traficant, Jr, H. Rep. 107-594, 107" Cong,, 2d Sess. Vols. I-V1 (July 19, 2002) (Member convicted of conspiring
to violate the bribery statute, accepting gratuities, obstructing justice, canspiring to defraud the United States, filing
false Income tax retuins, and racketeering).

Y Graves at 18-20,

% Graves, at 19,

 Graves, at 19.

® Graves, at 20,

*' Respondent also asserts that the Statement of Alleged Violation does not make a distinction between, actions taken
oh behalf of OnelUnited and for the National Bankers Association (NBA) ag a whole, However, the Statement of
Alleged Violation does make such a distinction, The Statement of Alleged Violation asserts that “Respondent called
then-Treasury Secretary Henry Paulson on or around September 8, 2008, and requested a meeting on behalf of
NBA, which OneUnited was 2 member of, to discuss the tmpact of the Conservatorship on minority banks.”
Statement of Alleged Vielation at § 7. The Statement of Alleged Violation asseris that all other actions, other than
the initial request for & meeting with Treasury, were on behalf of OneUnited, not the WBA., Jd. at 24-31.

10
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Investigative Subcommittee concluded that these actions were impermissible because they

“ereated an appearance that Respondent was taking official action for Respondent’s personal
P P
32
benefit[.)">*

b, The Statement of Alleged Violation explains why Respondent’s

actions and inactions violated the relevant standards of conduct,

Respondent accurately asserts that the Statement of Alleged Violation does not allege that
Respondent had knowledge of any of her Chief of Staff’s actions. However, such an allegation
would be tirelevant to allegations in the Statement of Alleged Violation. The Statement of
Alleged Violation plainly states that “Respondent is responsible for the oversight and
administration of her congressional office” and that “Respondent is responsible for the conduct
and actions of members of her staff, especially her Chief of Staff, when members of her staff are

acting within the scope and course of their employment.”™*

Moreover, these allegations are wholly consistent with Standards Committee precedent
finding that Members are responsible for the oversight and administration of their congi'essional
offices® Under longstanding House precedent, “Members are responsible for the knowledge
and acts acquired or committed by their staff within the course and scope of their

-en11>]oyxnent."'56 “Many times Members act through the actions of their staff and, therefore,

“should be held Hable for those actions in certain circumstances.””’ This is becavse “it would not

well serve the House as an institution to allow its Members to escape responsibility by delegating

authority to their staff fo take actions and hide behind their lack of knowledge of the facts

surrounding these actions,”*

2 Statement of Alleged Violation at 48,

3 statement of Alleged Violation at 9§ 45, 53, 59.

4 1d. at 95 46, 54, 60.

% Gingrich, at 59-60. ]

5 See House Comm. on Standards of Official Conduct, I the Matter of the lnvestigatian info Officially Connecled
Travel of House Members to Attend the Carib News Foundarion Multinational Business Conferences in 2007 and
2008 (hereingfter Carib News), H. Rep. 111-422, 111" Cong,, 2d Sess 122 (2010).

714, at 126.

5% 1. at 125-126. Respondent asserts that the Standards Committee “cleared Representative Graves, in part, because
his involvement was ‘limited’ and his staff performed the bulk of the work at Issue.” Mem, in Supp. at 9. However,
Representative Graves was not “cleared” because of his limited involvement. To the contrary, the Standards
Committee found that Representative Graves did not violate any relevant standard of conduct because his stalf's
pctions in selecting the witness were proper, Graves, at 19 (“the Standards Committee concluded that because [the

11



For example, in Gingrich, the Standards Committee held Representative - Gingrich
responsible for letters mailed by his staff in violation of the Franking Privilege despite his lack of
personal knowledge.” The Standards Committee concluded that “Representative Gingrich was
remiss in his oversight and administration of his congressional office which .é,ave rise to the

initiation of the subject improper correspondence.”®

Similarly, in Shusrer, the Standavds Commifﬁa_e stated, “Members of the House are
ultimately responsible for ensuring their offices function in accordance with applicable
standards, In this regard, Members must not only ensure that their offices comply with
appropriate standards, but also take account in the manner in which their actions may be
perceived™  Representative Shuster’s former chief of staff, after she left his employment,
continued to provide advisory and scheduling services to the House office. Representative

Shuster condoned her conduct through his inaction.*

In Murphy, Representative Murphy®s response to the allegations that he allowed a law
firm to use House supplies and property was that he did not know or did not approve of the use.®
Counsel to the Select Commitiee argued that “a Member must bear responsibility for the actions
which are under his ultimate authority z;\nd should not escape liability by attempting to blame his
staff”®* The Committee agreed with this position and held that Representative Murphy was
“responsible to the House for assuring that resources provided in support of his official duties are

applied to the proper purposes,” regardless of his claim that he Tad no knowledgs of their use.

More recently, in Carib News, the investigative subcommitiee concluded that
Representative Rangel acted when he attended a conference through his chief of staff’s actions of
completing and signing the forms necessary for the approvel to attend the conference.’® The

investigative subcommittee explained that Representative Rangel delegated to his chief of staff

witness] met all the reasonable and objective criteria to testify af the hearing, Representative Graves involvement
with the selection of [the witness] was not impermissible[.]™).

*® Gingrich, at $6- 60, and 78,

8¢ Gingrich, at 60.

o1 Shuster, at 49 (emphasis added).

“ I, at 3F-3G.

€ NMurply, at 4,

“ Id. at 85.

& Marphy, at 4.,

% Carib News, at 126,
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the authority to complete and sign the traveler forms on his behalf, and therefore could be held
responsible for the knowledge his chief of staff had when completing the forms.®? Because of .
this, the investigative subcommittee found that Representative Range! knowingly accepted an
impermissible gift of travel and that he failed to comply with the House travel regulation’s

requirement when he failed to indicate certain additional sponsors on his post-travel
disclosures.®

3. The Statement of 4lleged Violation Asserts that the Actions of Respondent

and Her Chief of Staff Appeared to be for Her Benefir, Not-that the Actions
Actually Benefitted Her, '

With regard to the potential personal gain for Respondent from the actions by
Respondent and her siaff, Respondent points to the statement in Graves "that Representative
Graves never ‘actually received a financial benefit’ from his co-investor’s testimony™ and then
asserts that Respondent “received no benefit from her alleged actions” because “the SAV fails to
acknowledge that on October 31, 2008, OneUnited received a final private sector investment
which rendered the bank ‘Adequately Capitalized,’ and eligible for so-called TARP funds.”®
Respondent further asserts that Respondent could not have benefitted because “the value of

[Respondent’s] husband’s stock was . . . unchanged after OneUnited received the TARP funds in
170

December.”’

However, the key finding in Graves was not that Representative Graves did not benefit
from the testimony of the witness but that “neither Representative Graves nor Mrs. Graves could
derive a financial benefit from [the witness]’s testimony.”’’ For this reason, whether or not
OneUnited reeeived private investment in late October is irrelevant to the allegation that
“Respondent’s Chief of Staff’s continued involvement” in September and early October “in
assisting OneUnited created an appearsmce that Respondent was taking official action for

Respondent’s personal ‘t‘:e:mfl‘r.{,]”72 The Statement of Alleged Violation does not assert that

5 1d.

& 1y

® Mem. in Supp. at 11, OF course, the Statement of Alleged Violation does acknowledge OneUnited's receipt of
private investment, Statement of Alleged Violation, § 35.

“ Mem, in Supp. at 11.

! Graves at 17 (emphasis added).

2 Statement of Alleged Violation, § 48,
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OneUnited was ultimately assisted by Respondent’s Chief of Staff’s actions. Instead, the
Statement of Alleged Violation asserts that the appearance of acting for Respondent’s narrow

financial interest was by itself improper.

Furthermore, the fact that the value of Respondent’s shares of OneUnited stock did not
change after receipt of TARP funds does not show that Respondent did not benefit from
OneUnited’s receipt of TARP funds, This retention of value is the benefit Respondent received.
As the Statement of Alleged Violation states, “the preservation of the value of Resg;ondent’s '
husband®s investment in OneUnited would personally benefit Respondent,”” The Investigative
Subcommittee concluded that OneUnited was under eminent threat of failure, and that
Representative Waters, through her husband, had a significant financial interest in OneUnited,
which would have been worthless if the bank had failed,” For this reason, when Respondent®s
Chief of Staff took actions that a reasonable person could interpret as being directed at helping to
preserve Respondent's financial interest, this created the appearance that Respondent was

improperly using official resources for her own narrow financial interest,”

1L The Statement of Allered Violation States Facty that Constitute Viclations of the
Relevant Fegal Stapdards,

After her reliance on a misplaced reading of Graves, most of Respondent’s remaining
arguments do not assert that the Statement of Alleged Violation fails fo state facts that constitute
violations of the Code of Official Conduet, or other applicable laws, rules, regulations, or
standerds of conduct. Instead, Respondent asserts that she believes she can disprove the facts as
stated, Of course, such an argument is not a proper basis for a motion fo dismiss. A motion to

disiniss merely assesses whether a Statement of Alleged Violation states facts that, if proven,
would constitute a violation of the Code of Official Conduct, or any other applicable laws, rules,

regulations, or standards of conduct. It is only when a Statement of Alleged Violation is heard

7 Staternent of Alleged Viclation § 44,

™ 1d,

% Respondent also asserts that the Investigative Subcommittee’s analysis of the value of the OneUnited shares as a
percentage of Respondent’s and her husband’s combined net worth is improper because the Standards Commitiee
did not conduct a similar analysis in Graves. Mem. in Supp, at 8. However, such an analysis was unnecessary in
Graves becanse the Standards Committee found that it was not possible for Representative Graves and his wife to
benefit from the witness® testimony. See Graves at 17, Because the Investigative Subcommittee determined that in
September 2008 Respondent faced the eminent threat that she and her hushand would lose all value in their
OneUnited shaves, an analysis of Respondent’s and her husband’s net worth was necessary in the instant case.

.14
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by an adjudicatory subcommittee that the facts supporting the Statement of Alleged Violation are
weighed against any evidence Respondent puts forward. However, even if Respondent’s
assertions were the proper basis of a motion to dismiss, she has not presented any facts that

disprove any miaterial allegation in the Statement of Alleged Violation,

A, The Statement of Alleged Violation States Facts That Constitute a Violation
of Clause 1 of the House Rule XXIEL

The Statement of Alleged Violation sets forth facts that constitute a violation of clause !

of House Rule ST relating o Respondent’s failure in the aversight and administration of her

 staff that resulted in actions that did not reflect creditably on the House,

Under House Rule XXIII, clavse 11 “A Member, Delegate, Resident Commissioner,
officer, or employee of the House shall behave at all times in a manner that shall reflect
creditably on the House.” Historically, the Standards Committee has invoked clause 1 to review
conduct that encompasses violations of law and ebuses of a Member’s official position,’
“Clause 1 was adopted in part, so that the Committee, in applying the Code, would retain the
ability to deal with any given act or accumulation of acts which, in the judgment of the

committes, are severe enough to reflect discredit on the Congress.™

Count I of the Staternent of Alleged Violation contains a plain and concise statenent of
the alleged facts that constitute behavior that fails to reflect creditably on the House in violation
of clause 1 of House Rule XXIII. Count I of the Statement o_f Alleged Violation asserts that
“Respondent’s Chief of Staff’s continued involvement in assisting OneUnited created an
appearance that Respondent was taking official action for Respondent’s personal benefit, which
did not reflect creditably on the House.”® Count I asserts that “Respondent’s failure to instruct
her Chief of Staff to refrain from assisting OneUnited after Respondent realized that she ‘should

not be involved’ violated” House Rule X111, clause 1.7

762008 House Ethics Manual at 16.

7 House Comm. on Standards of Official Conduct, fir the Manter of Representative E.G. “Bud” Shuster, H., Rep.
106-979, 106™ Cong., 2d Sess (2000),

78 Staternent of Alleged Violation, § 48,

® Id., at § 49,
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Respondent does not dispute that Réspondent’s Chief of Staff took the actions alleged in
the Statement of Alleged Violation. Instead, Respondent argues that the “lone allegation specific
to [Respondent], that she should have instructed her Chief of Staff to refrain from. assisting
OneUnited, is refuted by the record.™® As noted previously, the existence of evidence that does

not support the allegations in the Statement of Alleged Violation is not a proper basis of a motion

. to dismiss. However, even it was, Respondent does not assert any evidence that refutes the

allegations that Respondent failed to instruct her Chief of Staff not to advocate on behalf of
OneUnited.

Respondent asserts two pieces of evidence in support of her argument that the allegation
is refuted by the record. First, Respondent cites to the Memorandum of Interview of the Office
of’ Congressional Ethics’ interview of Respondent’s Chief of Staff, in which Respondent’s
“Chief of Staff told OCE that [Respondent] had spoken to Representative Frank and
subsequently told her Chief of Staff not to worry about OneUnited.™ Second, Respondent cites
to the transcript of the interview of Respondent’s Chief of Staff by the investigative
subcommittee counsel, in which “[hle also informed this Committee in September of [sic]
October of 2008 ‘[Respondent] appeared to be very . . . comfortable that . . . whatever the issue
was, if there was to be a resolution, that Barney would take -, . . a look at it and make a decision .

. as the Chairman, whether or not it was something he wanted to get involved with.”®

These two pieces of evidence do not refute any allegation in the Statement of Alleged
Violation, At best, this evidence suggests that Respondent generally discussed her conversation
with Representative Frank with ber Chief of Staff and that Respondent told her Chief of Staff
that Representative Frank would be deciding whether or not to get involved. Indeed, contrary to
Respondent’s paraphrase, the Office of Congressional Ethics® Memorandum of Interview does
not state that Respondent “told her Chief of Staff not to v\'ori"y about OneUnited.” Instead, the
Memorandum of Interview states that Respondent told her Chief of Staff “that he need not work

on the minority bank matters™ which he “interpreted . . . to mean that he need not work on NBA.
matters that day.”

¥ Mem. in Supp. at 13.
B d a9,
2 1d.
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Respondent’s Chief of Staff’s general statements that Respondent was comfortable that -
Representative Frank was looking at minority bank issues and that Respondent told her Chief of
Staff not to work on minority banking issues on one specific day have no bearing on whether
Respondent instructed her Chief of Staff not to advocate on behalf of OneUnited and are not

sufficient to relisve Respoudent of responsibility for the oversight and administration of her

office.

Respondent also asserts that “the SAV's ‘preservation of value' allegation [does not]
stand up under scrutiny,”®  Once again, Respondent does not assert that the allegations in the
Statement of Alleged Violation do not state a viclation, but only that Respondent believes that

there is evidence that is contrary to the assertion in the Statement of Alleged Violation.

The Statement of Alleged Violation asserts that “OneUnited sought fo obtain funding
from Treasury and would have failed if it did not receive capifal.’°84 The Staterhent of Alleged
Violation further asserts that “[i]f OneUnited had not received this funding, Respondent’s
husband's financial interest in OneUnited would have been worthless.f’ss Respondent does not
deny that OneUnited sought funding from Treasury. Nor does Respondent deny that OnelUnited
would have failed if it did not receive capital, Finally, Respondent does not deny that her
husband’s financial interest in OneUnited would Have been worthless if OneUnited had not
received funding.

Tnstead, Respondent makes the irrelevant argument that “the SAV fails to acknowledge
that on Qctober 31, 2008, OneUnited received a final private sector investment which rendered
the bank ‘Adequately Capitalizec_i,’ and eligible for so-called TARP finds™®® As stated
previously, whether or not OneUnited received private investment in late October has no bearing
as to whether “Respondent’s Chief of Staff’s continued involvement™ in September and early
October “in assisting OneUnited created an appearance that Respondent was taking official
action for Respondent’s person benefit[.]"® The Statement of Alleged Violation does not assert

that OneUnited was ultimately saved from failure by Respondent’s Chief of Staff’s actions.

5 Mem, in Supp. at 13.

8 Statement of Alleged Violation, € 41,
% Jd, at 44,

5 Mem, in Sopp. at 11.

1 statement of Alleged Violation, § 48,
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Instead, the Statement of Alleged Violation asserts that the appearance of acting in Respondent’s

narrow financial interest did not reflect creditably on the House.

B. The Statement of Alleged Violation States Facts that Constitute a Violation
of the Spirit of clause 3 of House Rule XXIIL

The Statement of Alleged Violation sets forth facts that constitute a violation the spirit of
clause 3 of House Rule X¥IIT relating to Respondent's failure in the oversight and
administration of her staff that resulted in a violation of the spirit of the prohibition on receiving

compensation from the use of Respondent’s position in Congress,

House Rule XXIII, clause 3, prohibits Members from “receiv[ing] compensation and . . .
permit[ing] compensation to accrue to the beneficial interest of such individual from any source,
the receipt of which would occur by virtue of influence improperly exerted from the position of
such individual in Congress.™® A Member would violate this provision if the Member used the

Member’s “political influence, the influence of his position . . . to make pecuniary gains.”

Moreover, pursuant to House Rule XX, clause 2, Members must adhere to the spirit as well as

the letter of ;[he House XX, clanse 3.%°

Respondent argues that Count IT of the Statement of Alleged Violation fails to state facts
that constitute a violation of House Rule XXIII, clause 2, because Count II “plainly fails to
establish botl how [Respondent] improperly used her official position and/or derived any direct
pecuniary benefit from her actions.””' However, as‘stated previously, when Respondernt invited
OneUnited execufives to meet with senior Treasury officials, during which meeting the
executives requested money for OneUnited specifically, and when following the meeting
Respondent’s Chief of Staff had multiple interactions with OnelUnited executives regarding the
bank’s request to Treasury for funding, Respondent “created an appearance that Respondent was
taking official action for Respondent’s personal benefit[.]*** This use of official resources

violated the spirit of the House Rule that prohibits “receiv{ing] compensation and . . . permit[ing]

¥ House Rule >D{11I, clause 3.

8114 Cong. Rec. 8807 (Apr. 3, 1968) (statement of Representative Price),
2008 Hotse Ethics Manual, at 186,

Nid at 14,

2 satement of Alleged Violation at 48,
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compensation to accrue to the beneficial inferest of such individual from any source, the receipt

of which would occur by virtue of influence improperly exerted from the position of such
individual in Congress.”

C. The Statement of Alleged Violation States Facts that Constitute a Violation

of Paragraph 5 of the Code of Ethics for Government Service.

The Statement of Alleged Violation sets forth facts that constitute a violation .of
paragraph 5 of the Code of Ethics relating fo Respondent’s failure in the oversight and
administration of her staff that resulied in actions that reasonable persons could construe as
Respondent dispensing special favors or privileges to OneUnited and accepting the preservation
of the value of her husband’s investment in OneUnited as a benefit under circumstances which

might influence the performance of her governmental duties,

House rules and other standards governing Members® conduet prohibit a Member from

using, or appearing to use, his official position for personal benefit.”
Under the Code of Ethics,” a federal official, including a Member, should:

Never discriminate unfairly by dispensing. of special favors or
privileges to anyone, whether for remuneration or not; and never
accept  for himself or his family, favors or benefits under.
circumstances which might be construed by reasonable persons as
influencing the performance of his governmental duties.”
Because the Code of Ethics measures a Member's 'oonduct by “What might be construed
by reasonable persons,” a Member may violate this provision even if the Member would have
taken the same official action without a potential personal benefit, if the Membet’s actions raise

the appearance of impropriety.”®

% House Rule XXIII, clauses 2 and 3; Code of Ethics for Government Service, paragraph 5; see also Sikes, at 3;
2008 House Ethics Marual, at 187 (“One of the purposes of the rules and standards Jof conduct relevant to use of 2
Membﬂr s office for personal benefit] i 1s to prechude conflict of Interest issues.”). '
% 92 Stat., Part 2, B12, H. Res, 175, 85" Cong. (adopted Jul. 11, 1958).

 Code of Ethics for Govermnment Sewsce paragraph 5,

% Biuggi, at 9 (“While the Committee does not argue, nor can it be determined, that Representative Biaggi would
not have interceded on behalf of Coastal in the ?bsence or because of Espesito’s gratuities to the congressman, it is
nevestheless clear that at a minimum, an appearance is raised that such was the case, Accordingly, the Commitiee
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Respondent argues that Count II1 of the Statement of Alleged Violation fails to state facts
that constitute a violation of paragraph 5 of the Code of Ethics, because Count TII “does not
establish how Respondent or her Chicf of Staff “discriminate]d] unfairly by dispensing of special
favors or privileges’ to OneUnited or anyone else™’ Respondent further argues that the
Statement of Alleged Violation “ignore[s] {Respondent’é] long-standing interest and

involvement in matters concern minority banking issue[s], including members of the NBA.»%®

As stated previously, the Statement of Alleged V iolat.ion is consistent with, and
compelled by, the Standards Committee’s precedent in Sikes, in which the Standards Committee
found that Representative Sikes violated paragraph 5 of the Code of Ethics when he sought to
purchase shaves of a privately held bank “which he had been active in his official position in
establishing[.]"* The Standards Committee further found that Representative Sikes violated
paragraph 5 of the Code of Ethics when he sponsored legislation to remove a reversionaty
interest and restrictions on land in which he had a personal financial interest!® In a similar
manner, the Statement of Alleged Violation asserts that Respondent’s Chief of Staff’s continuing
assistance to OneUnited, created a circumstance that “[r]easonable persons could construe . . . as

dispensing special favors or privileges fo OneUnited[.]*"

Moreover, the Statement of Alleged Violation does not ignore Respondent’s history of
working on minority banking issues, To the contrery, the Statement of Alleged Violation
specifically notes that “Respondent has a long history of assisting small and minority owned
banks generally, and NBA in particular,”'® However, the Code of Ethics measures a Member's
conduct by “what might be construed by reasonable persons[,]"'™ Thus, Respondent’s history of

working on minority banking issues ‘does not alter the conclusion. A Member may violate

-paragraph 5 of the Code of Ethics even if the Member would have taken the same official action

concluded that such improper appearance supports a determination that Representative Blaggi violated clause 3 of
the Code of Ethics for Government Service,™).

" Id. at 14-15,

®1d, ar 15,

? Sikes at 3.

00 14, at 4

1" Statement of Alleged Violation at § 62.

12 1d, at 6.

1% Codes of Ethics, paragraph 5.



without a potential personal benefit, if the Member’s actions raise the appearance of

impropriety,

CONCLUSION

~

In light of the foregoing, the Investigative Subcommitiee finds that Respondent’s Motion
to Dismiss does not state adequate grounds to support dismissal of any countg in the Statement of

Alleged Violation. Accordingly, the Respondent’s Motion to Dismiss is denied,

f/é {, Lt C,U}%f /2«7)4\ﬂ %

Kattﬁy C.astorf Mike Conaway
Chair Ranking Republica mber

Copies to:

Stanley M, Brand, Esq.
Brand Law Group

923 Fifteenth Strect, N.W.
Washington, D.C. 20005

9 Bigegt, at 9 (“While the Committee does not argue, nor can it be determined, that Representative Biaggl would
not have interceded on behalf of Coastal in the absence or because of Esposito’s gratuities to the congressmau, if is
nevertheless clear that at a minimum, an appearance is raised that such was the ease, Accordingly, the Commmittes
concluded that such improper appearance supports a defermination that Representative Binggl violated clause 3 of
the Code of Bthics for Government Service.™).
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