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I. INTRODUCTION
On July 30, 2010, the Office of Congressional Ethics (OCE) forwarded to the
Committee on Standards of Official Conduct (Standards Committee) reports and findings
in involving the alleged improper retention of excess per diem funds by six current
Members of the House during officially-connected travel. Those matters pertain to
Representatives Robert Aderholt, G.K. Butterfield, Eliot Engel, Alcee Hastings, Solomon
Ortiz, and Joe Wilson. The OCE findings concluded that each of the six Members,
during different trips that occurred in years 2008 through 2010, were provided with per
diem funds in excess of what was required for each of the identified trips. OCE’s
findings for each member noted that its conclusions were based, in part, on assumptions
made about the trips and corresponding estimates of possible per diem expenses. OCE
also noted that it had been unable to obtain certain information before the scheduled end
of its review period for each matter. Accordingly, OCE recommended that the
Committee further review the allegations regarding each Member.
On August 6, 2010, the Standards Committee provided each of the six Members
with OCE’s respective Reports and Findings related to them and offered each the
opportunity to respond to OCE’s allegations. The attorney for Representative Aderholt
submitted a response on behalf of Representative Aderholt on September 17, 2010. 1
Attorneys for Representative Engel submitted a response on behalf of Representative
Engel on September 23, 2010. 2 Representative Hastings submitted a response on
September 21, 2010. 3 Representative Ortiz submitted a response on September 13,

1

Representative Aderholt adopted the response on September 16, 2010. Representative Aderholt’s
response to OCE’s allegations against him in OCE’s Report and Findings can be found at Appendix G.
2
Representative Engel formally adopted the response on September 15, 2010. Representative Engel’s
response to OCE’s allegations against him in OCE’s Report and Findings can be found at Appendix H.
3
Representative Hastings’ response to OCE’s allegations against him in OCE’s Report and Findings can be
found at Appendix I.

1

Representative Wilson’s attorneys submitted a response on behalf of
2010. 4
Representative Wilson on September 15, 2010. 5
The Chair and Ranking Republican Member of the Committee initiated an
investigation pursuant to Committee rule 18(a) into the six matters referred by OCE. On
November 15, 2010, the Chair and Ranking Republican Member of the Standards
Committee issued a public statement announcing they had jointly decided to extend the
Committee’s consideration of OCE’s transmittals regarding these six matters for a 45-day
period. 6
This report summarizes the conclusions of the Committee’s nonpartisan,
professional staff regarding the six matters forwarded by OCE. Committee staff have
concluded that the evidence presently before the Committee does not support a
determination that any House Member or employee violated any law, regulation, rule, or
other applicable standard of conduct.
Accordingly, the staff recommendation is that the Committee close its
investigation in the above-captioned matters and dismiss or take no further action
regarding each of the six matters OCE referred to the Standards Committee.
II. FINDINGS AND CONCLUSIONS
As a result of its review of OCE’s six separate Reports and Findings, and
additional investigative activity by the Committee, the Committee staff reached the
following findings and conclusions.
OCE concluded that each of the six Members received per diem for their
officially-connected travel as part of various Congressional Delegations (CODELs)
authorized by their committees. 7 The conclusions by OCE are based on a press article
published in the Wall Street Journal on March 2, 2010, 8 in which these members were
quoted concerning their use of some per diem funds to purchase gifts, buy meals for
others, or supplement their own expenses, as well as the itineraries for various trips
attended by the six Members. The OCE referrals concluded that certain meals for the
trips reviewed were “hosted,” and thus paid for by another source, and that therefore any
per diem allotted for those specific meals should have been repaid to the government. 9
The OCE referrals did not explain how OCE reached the conclusion that Members
actually participated in the “hosted” meals, or that the “hosted” meals were actually paid
for by someone other than the respective Members. OCE acknowledges in each of the
4

Representative Ortiz’s response to OCE’s allegations against him in OCE’s Report and Findings can be
found at Appendix J.
5
Representative Wilson formally adopted the response on September 15, 2010. Representative Wilson’s
response to OCE’s allegations against him in OCE’s Report and Findings can be found at Appendix K.
6
House Rule XI, clause 3(b)(8)(A), and Standards Committee Rules 17A(b)(1), 17A(c)(1), and 17A9j).
7
See Appendices A-F.
8
Brody Mullins & T.W. Farnam, Lawmakers Keep the Change, Wall St. J., Mar. 2, 2010, available at
http://online.wsj.com/article/SB10001424052748703429304575095592193574752.html.
9
See Appendices A-F.
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referrals of the six matters that it could not determine the exact amount of any of the
Members’ meal and incidental expenses and therefore decided to estimate the amounts. 10
OCE determined that some meals were “hosted” as indicated in its findings
because the itineraries did not specifically state the meals were “at leisure” or provide
some other indication that the Members would be paying for them on their own. 11 If a
particular meal was listed on an itinerary as a “lunch” or “dinner,” OCE assumed that the
meal was “hosted.”
For example, according to the OCE findings for Representative Hastings, OCE
identified a breakfast on April 14, 2008, as being “hosted” in a table entitled “Codel
Hastings to Denmark (April 12 to April 15, 2008).” 12 However, upon reviewing the
itinerary for the trip, there is no reference for a breakfast on that date. 13 OCE also
identified as “hosted” a dinner held on April 13, 2010, during the same trip. 14 The
itinerary for the trip does identify a dinner on April 13, 2010, hosted by Mr. Troels
Christensen, the Head of the Danish Delegation, at the Restaurant Bastionen+Løven. 15
While it is possible to assume that the language would support a conclusion that
the dinner was “hosted,” and therefore that per diem would not be authorized for that
meal, this assumption is not supported by any evidence that the meal was actually paid
for by anyone other than the Members who attended. There is also no evidence that
Representative Hastings attended or ate at the dinner. Committee counsel contacted Fred
Turner, Chief of Staff to the Commission on Security and Cooperation in Europe
(Helsinki Commission), who accompanied Representative Hastings on this, and many
other foreign trips. Mr. Turner specifically recalled going to the dinner with
Representative Hastings, but told Committee counsel that neither he nor Representative
Hastings stayed at the dinner or ate there. Representative Hastings had other business to
attend to and made an appearance at the dinner. Mr. Turner stated that Representative
Hastings frequently did not attend the scheduled meals because of other responsibilities
and would usually dine elsewhere using his per diem.
Other meals identified by OCE as “hosted” are identified in the attachments for
each Member along with the information from the itinerary for that particular event and
any information provided by the staff who accompanied Representative Hastings. 16
Many of the meals identified as “hosted” in the OCE table do not show a corresponding
reference in the itineraries for the specific trip that supports a conclusion the particular
meal was paid for by a person other than the Member involved. 17 OCE noted in each of
the six referred matters that their conclusion that meals were hosted is based on their
10

See Appendix A at page 11, ¶¶ 41-44. See also, Appendix B at 10-11, ¶¶ 40-43; Appendix C at 9-10, ¶¶
39-42; Appendix D at 11, ¶¶ 45-48; Appendix E at 10-11, ¶¶ 38-41; and, Appendix F at 10, ¶¶ 41-44.
11
OCE response to Committee staff questions on Dec. 1, 2010.
12
See Appendix D.
13
Id.
14
Id.
15
Id.
16
See Appendix D, attachments 1 through 6.
17
See Appendices A-F.
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review of the itineraries. 18 For example, in paragraph 64 of the OCE referral related to
Representative Hastings, the referral states, “According to the CODEL itinerary, at least
two meals appear to have been provided at no cost to the Representative who attended the
CODEL.” 19 The table appearing below this statement identifies four different meals as
being hosted, two lunches and two dinners. 20 However, the itinerary for the trip, CODEL
Hastings to Denmark, Russia, Finland and Austria, May 23 to May 31, 2008, describes
the first lunch as a “working lunch” and the second lunch as “Lunch with Sauli
Niinisto.” 21 Neither of the two entries on the itinerary indicated the lunches were hosted
or paid for by anyone other than Representative Hastings. There is also no evidence that
Representative Hastings attended the working lunch.
The itinerary descriptions related to the two dinners described the first dinner as
an “Informal dinner with Spencer, Joao Soares, and David,” and the second as an
“Informal dinner at the Palais Couburg Bistro… (David, Winsome, Mischa and Alex).” 22
Neither of the dinner references indicated the meals were hosted. The second dinner
entry was a dinner with members of Representative Hastings’ staff on the Helsinki
Commission.23
While there do appear to be some meals that were offered to Representative
Hastings during his numerous trips, such as breakfast being included in the room rate for
some hotels, 24 there is insufficient evidence to determine that Representative Hastings
took advantage of these meals. Mr. Turner told Standards Committee counsel that
Representative Hastings rarely ate at the scheduled events, but more often made an
appearance before leaving for other business and would have normally eaten later on his
own or with staff.
Other meals that were identified as “hosted” by OCE appear in the respective
itineraries to be receptions, not meals. 25 Mr. Turner and other members of Representative
Hastings’ Helsinki Commission staff who accompanied him on several trips, as well as
an Air Force official who served as the escort officer for several trips, indicated that
receptions were typically limited to drinks and finger foods. Representative Hastings
would generally make an appearance at the scheduled receptions and then leave to have
dinner elsewhere. 26 They stated that it was also not unusual for Representative Hastings
to have commitments other than those listed on the itineraries or to not eat at the
scheduled events. 27

18

Id.
See Appendix D at 14.
20
See Appendix D.
21
Id.
22
Id.
23
Id.
24
Id.
25
Id.
26
Id.
27
Id.
19
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The referrals from OCE regarding Representatives Aderholt, Engel, Ortiz,
Butterfield, and Wilson are very similar to the referral regarding Representative Hastings.
They reach similar conclusions, also relying on comparable assumptions and estimates by
OCE. 28
In the referral regarding Representative Aderholt, OCE concluded that
Representative Aderholt received excess per diem from four trips between June 2008 and
February 2010. 29 As with the OCE referral regarding Representative Hastings, discussed
above, OCE concluded, based only upon a review of the itineraries for each of the trips,
that Representative Aderholt received 43 meals that were “hosted.” OCE determined that
if an itinerary indicated a meal, unless the itinerary specifically stated that the meal was
“at leisure” or otherwise indicated that the Member was responsible for paying, the meal
was “hosted.” A review of the itineraries only supports a conclusion that, at most, 11
meals were “hosted” based on language in the itineraries indicating the meals were
hosted by someone other than the Member. Additionally, there are no indications that
Representative Aderholt attended any of the “hosted” meals.
In the referral regarding Representative Engel, OCE concluded that
Representative Engel received excess per diem from seven trips taken between June 2008
and February 2010. 30 OCE concluded, based on the itineraries and some additional
records regarding expenses, that Representative Engel received 18 “hosted” meals during
his seven trips. 31 A review of the itineraries and other documentation by Committee
counsel did not find sufficient evidence to support OCE’s conclusion. From the records
provided by OCE, it appears that Representative Engel may have received six meals that
were “hosted” during all of his trips. 32 This conclusion is also based on a review of the
itineraries. There is no evidence that Representative Engel actually ate at or attended the
meals that were identified as “hosted” on the itineraries. Representative Engel stated in
his adopted response to the Committee that he typically received inadequate per diem to
cover the actual expenses of the trips. 33
In the referral regarding Representative Butterfield, OCE concluded that
Representative Butterfield received excess per diem from four trips he participated in
between June 2008 and August 2009. 34 OCE concluded, based on the itineraries and
some additional records regarding expenses, that Representative Butterfield received 40
“hosted” meals during his seven trips. 35 A review of the itineraries and other
documentation by Committee counsel did not find sufficient evidence to support OCE’s
conclusion. From the information provided by OCE, it appears that Representative
Butterfield may have received twelve meals that were “hosted” during all of his trips.
This conclusion is also based on a review of the itineraries. There is no evidence that
28

Id.
See Appendix A.
30
See Appendix C.
31
Id.
32
Id.
33
See Appendix H.
34
See Appendix B.
35
Id.
29
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Representative Butterfield actually ate at or attended the meals that were identified as
“hosted” on the itineraries.
In the referral regarding Representative Ortiz, OCE concluded that Representative
Ortiz received excess per diem from three trips he participated in between January 2009
and July 2009. 36 OCE concluded, based on the itineraries and some additional records
regarding expenses, that Representative Ortiz received 21 “hosted” meals during his three
trips. 37 A review of the itineraries and other documentation by Committee counsel did
not find sufficient evidence to support OCE’s conclusion. From the information provided
by OCE, it appears that Representative Ortiz may have received six meals that were
“hosted” during all of his trips. 38 This conclusion is also based on a review of the
itineraries. There is no evidence that Representative Ortiz actually ate at or attended the
meals that were identified as “hosted” on the itineraries.
In the referral regarding Representative Wilson, OCE concluded that
Representative Wilson received excess per diem from three trips he participated in
between February 2009 and August 2009. 39 OCE concluded, based on the itineraries and
some additional records regarding expenses, that Representative Wilson received sixteen
“hosted” meals during his three trips.40 A review of the itineraries and other
documentation by Committee counsel did not find sufficient evidence to support OCE’s
conclusion. From the information provided by OCE, it appears that Representative
Wilson may have received six meals that were “hosted” during all of his trips. 41 This
conclusion is also based on a review of the itineraries. There is no evidence that
Representative Wilson actually ate at or attended the meals that were identified as
“hosted” on the itineraries.
Additionally, Representative Wilson indicted during his interview with the Wall
Street Journal that he may have used per diem to purchase tokens of appreciation for the
air crew or staff that supported him on the trips. 42 However, in his response to the
Committee, his counsel indicated that he would receive per diem in local currencies and
still have personal currency in U.S. funds. 43 While he may have used foreign currency to
pay for the tokens, he would use his personal funds to pay for the meals or other
authorized expenses. Representative Wilson’s response also indicated that OCE never
asked him how many of the meals OCE concluded were “hosted” he actually attended or
may have contributed to. 44

36

See Appendix E.
Id.
38
Id.
39
See Appendix F.
40
Id.
41
Id.
42
Brody Mullins & T.W. Farnam, Lawmakers Keep the Change, Wall St. J., Mar. 2, 2010, available at
http://online.wsj.com/article/SB10001424052748703429304575095592193574752.html.
43
See Appendix K.
44
Id.
37
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Committee staff sought and received additional information from Air Force
officials regarding these and similar trips. 45 Lt. Col. Timothy Thurston, a Legislative
Liaison Officer, explained that Members and staff receive per diem once they arrive in
country, and there is no per diem provided for the trips from and returning to the United
States, so meals are covered by the Air Force. 46 Once they arrive in country, Members
and staff are responsible for reimbursing the Air Force for any meals provided on flights
in country. 47 Lt. Col. Thurston also explained that when the Members and staff on a
particular trip attended a dinner function at a restaurant, the Air Force escort would pay
the bill and bill each of the attendees later. 48 Because these meals were reimbursed out of
the Members’ per diem, no records are required to be kept of the meal or payment. 49 Lt.
Col. Thurston further explained that the escort officers create the itineraries and that the
fact an itinerary listed a meal was only for scheduling purposes and did not indicate the
meal was being paid for by anyone other than the attendee. 50
Lt. Col. Thurston further explained that the only meals not paid for by the
attendees were those hosted by the Ambassador or local government officials. However,
he explained that events identified as receptions were not meals, but are typically limited
to drinks and hors d’oeuvres. He explained it was not uncommon for attendees to attend
a reception and then eat a meal later. Lt. Col. Thurston added that he has travelled as an
escort officer during such trips and rarely had enough per diem to cover his own
expenses.
Additionally, OCE acknowledges in each of the referrals that it could not
determine the exact amount of per diem that a Member would have received that would
have been excess. 51 OCE relied only on estimates based on its review of the trip
itineraries and presumed that per diem would not have been allowed for those meals that
were not clearly indicated to be the responsibility of the Member. 52 In those instances,
OCE considered the rate of per diem for those particular meals to have been excess. For
example, OCE stated in its findings regarding Representative Hastings, “Based on the
information before the OCE, the exact amount of [Representative Hastings’] meal and
incidental expenses for each CODEL is unknown. 46. Consequently, the OCE must use
an estimate of expenses to determine whether it appears that Representative Hastings
retained excess per diem that was more than a de minimis amount.” 53
Based on OCE’s own acknowledgements in each of the six referrals, the
Committee concludes that there is insufficient evidence to determine with any degree of
certainty that any one of the Members were provided an amount of per diem that was not
necessary for their respective trips. While OCE also relies on statements to the press and
45

Committee counsel informal telephonic interview of Lt. Col. Timothy Thurston, USAF (Nov. 29, 2010).
Id.
47
Id.
48
Id.
49
Id.
50
Id.
51
See Appendices A-F.
52
OCE response to Committee staff questions on Dec. 1, 2010.
53
See Appendix D.
46
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to OCE by the Members that they have purchased meals or gifts for foreign officials, staff
or aircrew members who supported the trip, a use of per diem that the Committee would
agree would not be appropriate, there is no evidence that per diem was actually used for
such expenses, or that the amount of per diem if used was not de minimis.
The U.S. Department of State provided OCE with a copy of the Official Foreign
Travel Guide for the U.S. Congress, a publication made available to Members and
congressional staff. The guide provides information about per diem which is consistent
with executive branch travel rules. In the questions and answers section of the guide, the
first question and answer appear as indicated below:
Q. What do I do if I received more travel funds than I need?
A. It depends. If you travelled on a per diem allowance (the set rates) you
may keep any “excess” funds, although your authorizing committee may
have their own specific rules.
If you received funds in excess of that allowance (because actual costs
were anticipated to exceed the allowance) you must itemize your expenses
and reconcile any differences with the congressional office that authorized
your travel, Unused per diem funds, authorized on an enhanced or actual
cost basis, must be returned to the Department of State by personal check
in U.S. dollars, made payable to the U.S. Treasury or to the Treasurer of
the United States. 54
On May 13, 2010, Speaker Nancy Pelosi sent a memo (May 13 memo) to
Representative Ike Skelton, Chairman of the House Committee on Armed Services,
regarding travel. 55 The memo discusses the rules regarding the authorization by chairs of
committees for travel. The memo discusses several rules including the making of airline
reservations, approval of the travel, travel by accompanying spouses, and per diem. 56 The
memo states, “Any per diem provided to members or staff is intended to be extended only
for official purposes related to the trip. Excess funds are to be returned to the
Treasury.” 57 The memo further states, “Requests for enhanced per diem must explain the
justification for the request and must be submitted by the Member leading the delegation
to the Office of Interparliamentary Affairs prior to departure. Executive Branch
guidelines will apply to enhanced per diem.” 58 OCE relies on this memo in each of its
referrals by stating, “By this rule, Members of the House imposed on themselves a
requirement that per diem in excess of actual expenses is to be returned. The Speaker of
the House recently underscored this requirement ad restated the rule that ‘[a]ny per diem

54

U.S. Department of State, Bureau of Legislative Affairs, Official Foreign Travel Guide for the U. S.
Congress, at 29.
55
See Appendix A, Exhibit 1.
56
Id.
57
Id.
58
Id.
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provided to members or staff is intended to be extended only for official purposes related
to the trip. Excess funds are to be returned to the Treasury . . . .’” 59
The May 13 memo, which was issued well after the trips at issue in the six OCE
referrals, was distributed in recognition of confusion about the nature of the per diem
requirements, and was intended to clarify those requirements. However, even the May 13
memo is not clear as to what constitutes “excess” per diem. It states that the per diem is
only to be used for “official purposes related to the trip.” It does not say only for meals
and incidental expenses for the traveler. The memo appears to support the conclusion
reached by Members that they were authorized to pay for the meals of foreign leaders
because those meals would be officially connected to the trip.
In light of the foregoing, the Committee staff recommend that the Committee
close its investigation in the above-captioned matters and dismiss or take no further
action regarding each of the six matters OCE referred to the Standards Committee.

59

Id.
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CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES
REPORT
Review No. 10-5477
The Board of the Office of Congressional Ethics (the “Board”), by a vote of no less than four
members, on July 23, 2010, adopted the following report and ordered it to be transmitted to the
Committee on Standards of Official Conduct of the United States House of Representatives.
SUBJECT: Representative Robert B. Aderholt
NATURE OF THE ALLEGED VIOLATION: In 2009, Representative Robert B. Aderholt
participated in a Congressional Delegation to Bosnia-Herzegovina, Belarus, Lithuania, and Greece.
During the trip, he received a travel per diem for meals and incidental expenses with an
approximate value of $941.00. A public statement attributed to Representative Aderholt indicated
that he may have retained excess per diem allocated for meals and incidental expenses. In
addition, these public statements indicate that he may have retained per diem during other trips.
If Representative Aderholt’s actual meal and incidental expenses for foreign travel were less than
the per diem received and he did not return the excess per diem, he may have violated House
Rule 10, clause 8; House Rule 23, clauses 1 and 2.
RECOMMENDATION: The Board recommends that the Committee on Standards of Official
Conduct further Review the above allegations.
VOTES IN THE AFFIRMATIVE: 6
VOTES IN THE NEGATIVE: 0
MEMBER OF THE BOARD OR STAFF DESIGNATED TO PRESENT THIS REPORT TO
THE COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT: Leo Wise, Staff Director
& Chief Counsel.

1

CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
FINDINGS OF FACT AND CITATIONS TO LAW
Review No. 10-5477
Table of Contents
INTRODUCTION .............................................................................................................. 4

I.
A.

Summary of Allegations................................................................................................... 5

B.

Jurisdictional Statement ................................................................................................... 5

C.

Procedural History............................................................................................................ 5

D.

Summary of Investigative Activity .................................................................................. 6

II.

A.

THERE IS SUBSTANTIAL REASON TO BELIEVE THAT REPRESENTATIVE
ADERHOLT RECEIVED PER DIEM IN EXCESS OF HIS ACTUAL MEAL AND
INCIDENTAL EXPENSES DURING CERTAIN CODELS AND RETAINED THE
EXCESS PER DIEM.......................................................................................................... 7
Applicable Law, Rules, and Standards of Conduct .......................................................... 7
1.

House Rules ............................................................................................................ 7

2.

Federal Travel Regulation and Other Guidance ..................................................... 8

B.

Representative Aderholt Made Public Statements Indicating That He May Have
Retained Excess Per Diem ............................................................................................... 9

C.

Representative Aderholt’s Use of Per Diem for Expenses Other Than Meals and
Incidentals Provides Substantial Reason to Believe That He Had Excess Per Diem and
He Did Not Return Excess Per Diem ............................................................................. 10

D.

Estimates of Representative Aderholt’s Meal and Incidental Expenses Provide
Substantial Reason to Believe That His Excess Per Diem Was More than a De Minimis
Amount for Certain CODELs ........................................................................................ 11

E.

Representative Aderholt Did Not Return Any Excess Per Diem for Meals and Incidental
Expenses ........................................................................................................................ 12
1.

CODEL Hastings .................................................................................................. 13

2.

CODEL Inhofe ...................................................................................................... 14

3.

CODEL Cardin (2009) .......................................................................................... 17
2

CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
4.

CODEL Cardin (2010) .......................................................................................... 18

III.

CONCLUSION ................................................................................................................. 20

IV.

INFORMATION THE OCE WAS UNABLE TO OBTAIN ........................................ 21

3

CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

FINDINGS OF FACT AND CITATIONS TO LAW
Review No. 10-5477
On July 23, 2010, the Board of the Office of Congressional Ethics (the “Board”) adopted the
following findings of fact and accompanying citations to law, regulations, rules and standards of
conduct (in italics). The Board notes that these findings do not constitute a determination of
whether or not a violation actually occurred.
I.

INTRODUCTION
1. The Rules of the 111th Congress were adopted by the U.S. House of Representatives on
January 6, 2009. Rule 10, clause 8, provides that House Members and staff on official
foreign travel receive reimbursement for their official expenses at the lesser of (1) the
applicable per diem; or (2) the actual expenses incurred. The Rules of the 110th
Congress included the identical provision.1 By this rule, Members of the House imposed
on themselves a requirement that per diem in excess of actual expenses is to be returned.
The Speaker of the House recently underscored this requirement and restated the rule that
“[a]ny per diem provided to members or staff is intended to be expended only for official
purposes related to the trip. Excess funds are to be returned to the Treasury . . . .” 2
2. During this Review, various committees which authorize foreign travel and the U.S.
Department of State all informed the Office of Congressional Ethics (“OCE”) that many
Members and staff use per diem properly, comply with the rule and return excess per diem.
The House Committee on Foreign Affairs, the House Committee on Armed Services, the
Commission Security and Cooperation in Europe, and the Bureau of Legislative Affairs of
the U.S. Department of State each has staff responsible for collecting and recording the
return of excess per diem from Members and staff. According to the officials, Members
and staff routinely return excess per diem to these entities. 3

1

Rules of the House of Representatives, 111th Cong. Rule X, Clause 8, adopted under H. Res. 5, 111th Cong.
(January 6, 2009).
2
Letter from the Speaker of the House to House Committee Chairmen, dated May 13, 2010 (Exhibit 1 at 105477_002).
3
Memorandum of Interview of Commission on Security and Cooperation in Europe Office Manager (“CSCE Office
Manager MOI”) (Exhibit 2 at 10-5477_006); Memorandum of Interview of House Committee on Foreign Affairs
Travel Coordinator (Exhibit 3 at 10-5477_009); and Memorandum of Interview of House Armed Services
Committee Travel Coordinator (Exhibit 4 at 10-5477_014).
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3. Notwithstanding the rule and the compliance by many Members and staff, several
Members claimed that it is common practice by some to use per diem for purposes other
than official expenses and to retain excess per diem. While this practice may seem to be
consistent with the rationale for a per diem approach to covering travel expenses without
need for itemized accounting, it nonetheless appears to be contrary to the rule the House
adopted and with which many Members evidently do comply. The Board determined that
fairness dictates upholding the standard stated in the rule and adhered to by many, rather
than excusing a practice of noncompliance, however pervasive.
4. Representative Aderholt acknowledged publically before the commencement of the
OCE’s Review that he did not return per diem. During the Review, he acknowledged
that he used per diem for expenses other than meals and incidentals, indicating that he
had excess per diem.4
A. Summary of Allegations
5. Based on the information presented before the Office of Congressional Ethics (“OCE”),
there is substantial reason to believe that Representative Robert B. Aderholt may have
violated House Rule 10, clause 8; House Rule 23, clauses 1 and 2, by retaining excess per
diem when his actual meal and incidental expenses were less than the per diem that he
received during various Congressional Delegation trips (“CODELs”).
B. Jurisdictional Statement
6. The allegations that were the subject of this Review concern Representative Aderholt, a
Member of the United State House of Representatives from the 4th District of Alabama.
The Resolution the United States House of Representatives adopted creating the OCE
directs that, “[n]o review shall be undertaken . . . by the board of any alleged violation that
occurred before the date of adoption of this resolution.” The House adopted this
Resolution on March 11, 2008. Therefore, the conduct under Review occurred after March
11, 2008.
C. Procedural History
7. The OCE received a written request for a preliminary Review in this matter signed by at
least two members of the Board on April 12, 2010. The preliminary Review commenced
on April 13, 2010. The preliminary Review was scheduled to end on May 13, 2010.

4

Memorandum of Interview of Representative Robert Aderholt, June 23, 2010 (“Aderholt MOI”) (Exhibit 5 at 105477_018); Brody Mullins & T.W. Farnam, “Lawmakers Keep the Change,” Wall St. J. March 2, 2010 (Exhibit 6 at
10-5477_023).
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8. At least three members of the Board voted to initiate a second-phase Review in this
matter on May 11, 2010. The second phase Review commenced on May 14, 2010.5 The
second-phase Review was scheduled to end on June 28, 2010.
9. The Board voted to extend the 45-day second-phase Review by an additional 14 days on
June 21, 2010, as provided for under H. Res 895. Following the extension, the secondphase Review was scheduled to end on July 12, 2010.6
10. Representative Aderholt submitted a written statement to the Board, under Rule 9(B) of
the OCE’s Rules for the Conduct of Investigations, on July 21, 2010.7
11. The Board voted to refer the matter to the Committee on Standards of Official Conduct
for further Review and adopted these findings on July 23, 2010.
12. This report and findings in this matter were transmitted to the Committee on Standards of
Official Conduct on July 30, 2010.

D. Summary of Investigative Activity
13. The OCE requested documentary and testimonial information from the following sources:
(1) Representative Aderholt;
(2) Commission on Security and Cooperation in Europe (“CSCE”);
(3) CSCE Office Manager;
(4) House Committee on Foreign Affairs;
(5) House Committee on Foreign Affairs Travel Coordinator;
(6) House Committee on Armed Services;
(7) House Committee on Armed Services Travel Coordinator;
(8) Bureau of Legislative Affairs of the United States Department of State; and
(9) United States Air Force Congressional Liaison Office.

5

According to the Resolution, the Board must vote on whether to conduct a second-phase Review in a matter before
the expiration of the 30-day preliminary Review. If the Board votes for a second-phase, the second-phase begins
when the preliminary Review ends. The second-phase Review does not begin on the date of the Board vote.
6
Id. at § 1(c)(2)(A)(ii) (2008).
7
Letter from Representative Robert B. Aderholt to Leo Wise, dated July 21, 2010 (Exhibit 7 at 10-5477_025-026).
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II. THERE IS SUBSTANTIAL REASON TO BELIEVE THAT REPRESENTATIVE
ADERHOLT RECEIVED PER DIEM IN EXCESS OF HIS ACTUAL MEAL AND
INCIDENTAL EXPENSES DURING CERTAIN CODELS AND RETAINED THE
EXCESS PER DIEM
14. The Board recognizes that the per diem rule contained in House Rule 10, clause 8 is
under the jurisdiction of the House Committee on Rules.
15. Based on the facts presented before the Board, the allegations in this Review also
implicate House Rule 23, clauses 1 and 2, which are under the jurisdiction of the
Committee on Standards of Official Conduct.
16. Regardless of which committee the House determines to appropriately address these
issues, the OCE has jurisdiction to Review alleged violations of “any law, rule,
regulation, or other standard of conduct applicable to the conduct of [a] Member, officer,
or employee in the performance of his duties or the discharge of his responsibilities.”8
A. Applicable Law, Rules, and Standards of Conduct
1. House Rules
17. Pursuant to House Rule 10, clause 8(b):
“The following conditions shall apply with respect to travel outside the United States or
its territories or possessions . . . (2) A member or employee shall be reimbursed for the
expenses of such individual for a day at the lesser of--(A) the per diem set forth in applicable Federal law; or
(B) the actual, unreimbursed expenses (other than for transportation) incurred during
that day.”
18. Pursuant to House Rule 23, clause 2:
“A Member, Delegate, Resident Commissioner, officer, or employee of the House shall
adhere to the spirit and the letter of the Rules of the House and to the rules of duly
constituted committees thereof.”
19. Pursuant to House Rule 23, clause 1:
“A Member, Delegate, Resident Commissioner, officer, or employee of the House shall
conduct himself at all times in a manner that shall reflect credibility on the House.”

8

H. Res. 895, 110th Cong., Section 1(c)(1)(A) (2008) (as amended).
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2. Federal Travel Regulation and Other Guidance
20. House Rule 10, clause 8(b), incorporates by reference Federal law governing the use of
per diem. Specifically, Public Law 95-384 governs per diem provided to congressional
travelers. Per diem rates are established under 5 U.S.C.§ 5702 and the Federal Travel
Regulation, 41 C.F.R. chs. 300-304.
21. The “per diem allowance (also referred to as subsistence allowance) is a daily payment
instead of reimbursement for actual expenses for lodging, meals, and related incidental
expenses. The per diem allowance is separate from transportation expenses and other
miscellaneous expenses.”9
22. Lodging expenses include “expenses, except lodging taxes in the United States, for
overnight sleeping facilities, baths, personal use of the room during daytime, telephone
access fee, and service charges for fans, air conditioners, heaters, and fires furnished in
the room when such charges are not included in the room rate.”10
23. Meal expenses are “expenses for breakfast, lunch, dinner and related tips and taxes
(specifically excluded are alcoholic beverage and entertainment expenses, and any
expenses incurred for other persons).”11
24. Incidental expenses are “(1) Fees and tips given to porters, baggage carriers, bellhops,
hotel maids, stewards or stewardesses and others on ships, and hotel servants in foreign
countries; (2) Transportation between places of lodging or business and places where
meals are taken, if suitable meals cannot be obtained at the TDY site; and (3) Mailing
cost associated with filing travel vouchers and payment of Government sponsored charge
card billings.”12
25. “Per Diem consists of two components: the lodging rate and the M&IE. Per diem rates
are established by the Department of State for foreign cities. The foreign per diem rates
are established monthly by the Department of State based on actual reported costs of
hotel, meals and incidental expenses in individual cities around the world. Therefore,
routine expenses are usually well within the per diem rates and it is sufficient to
authorize per diem payments based on those rates.”13
26. Under the Federal Travel Regulation, the allocation of meals and incidental expenses
(“M&IE”) rates that are used in making deductions from the M&IE are as follows: 15%
9

41 C.F.R. § 300-3.1 (emphasis added).
Id.
11
Id.
12
Id.
13
United States Department of State Bureau of Legislative Affairs, Official Foreign Travel Guide for the U.S.
Congress. (Exhibit 8 at 10-5477_046).
10
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for breakfast, 25% for lunch, 40% for dinner, and the remainder for incidental expenses.
For example, if the M&IE for a specific city was $100 per day, it was allocated as $15 is
for breakfast, $25 for lunch, $40 for dinner, and $20 for incidental expenses.14
27. According to The United States Department of State Bureau of Legislative Affairs Official
Foreign Travel Guide published for the U.S. Congress, Members are advised the
following:

28. The House has a adopted a general rule for all committees that per diem allowance (the
set rates) in excess of actual expenses may not be retained.15
B. Representative Aderholt Made Public Statements Indicating That He May Have
Retained Excess Per Diem
29. On March 2, 2010, the Wall Street Journal published an article entitled “Lawmakers
Keep the Change.”16
30. Statements attributed to Representative Aderholt in the article indicated that he may have
retained excess per diem that he received during CODELs.
31. According to the article: “One lawmaker on the trip, Rep. Robert Aderholt (R. Ala.) said
he didn’t return cash. ‘I don’t keep up with it penny for penny,’ he said.”17
32. As described below, in his interview with the OCE, Representative Aderholt reiterated
that he did not return per diem nor did he monitor precisely how it was spent.18
14

41 C.F.R. § 301, Appendix B.
House Rule 10, clause 8.
16
Brody Mullins & T.W. Farnam, “Lawmakers Keep the Change,” Wall St. J., March 2, 2010 (Exhibit 6 at 105477_023).
17
Id.
18
Aderholt MOI (Exhibit 5 at 10-5477_018-019).
15
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C. Representative Aderholt’s Use of Per Diem for Expenses Other Than Meals and
Incidentals Provides Substantial Reason to Believe That He Had Excess Per
Diem and He Did Not Return Excess Per Diem
33. Representative Aderholt told the OCE that he:
a. does not recall receiving any instructions about restrictions on the use of per diem
during CODELs;19
b. believed that per diem could be used for any expenses incurred during the
CODELs;20 and
c. perceived the consequence of such expenditures was that he had less per diem to
spend on his lodging, meals, and incidental expenses.21
34. Representative Aderholt used the per diem for expenses other than lodging, meals, and
incidentals.
35. Specifically, he used the per diem for gifts for family members, such as leather goods, tshirts, dolls, and post cards.22
36. In addition, Representative Aderholt’s wife attended certain CODELs and he appears to
have allocated per diem to pay for meal and other expenses incurred on her behalf. In
particular, he received several bills from military escorts for meal and other expenses
incurred on his behalf and on behalf of his wife, which he paid using the per diem from
the trip after returning from the relevant CODEL.23
37. Spouses of Representatives may travel on CODELs, but must travel at no expense to the
government.24
38. Representative Aderholt’s use of the per diem for purposes other than his personal meals
and incidental expenses suggests that his actual meal and incidental expenses were less
than the per diem that he received.
39. As a result, there is substantial reason to believe that Representative Aderholt had excess
per diem for certain CODELs.

19

Id. at 10-5477_018.
Id. at 10-5477_017.
21
Id. at 10-5477_018.
22
Id.
23
Id. at 10-5477_019.
24
Letter from the Speaker of the House to the Secretary of State dated March 5, 2008 (Exhibit 9 at 10-5477_049).
20
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D. Estimates of Representative Aderholt’s Meal and Incidental Expenses Provide
Substantial Reason to Believe That His Excess Per Diem Was More than a De
Minimis Amount for Certain CODELs
40. Representative Aderholt told the OCE that he did not keep a complete record of expenses
that he incurred on CODELs that he attended during the time period from March 2008 to
May 2010.25
41. Based on the information before the OCE, the exact amount of his meal and incidental
expenses for each CODEL is unknown.
42. Consequently, the OCE must use an estimate of expenses to determine whether it appears
that Representative Aderholt retained excess per diem that was more than a de minimis
amount.
43. The OCE Board notes that the sole purpose of the estimated meal and incidental expenses
is to determine if there is substantial reason to believe that the Member had excess per
diem that was more than a de minimis amount. The estimates are not intended to be used
to conclude the exact amount of any excess per diem that the Member may have retained.
44. If an estimate is not used, a House Member or staff could impede the enforcement of
Rule 10, clause 8, by simply not maintaining any records of his or her actual expenses.
45. Representative Aderholt’s description of his typical meal and incidental expenses
provides the basis for estimating his expenses.
46. Representative Aderholt’s meals during CODELs fall into the following three categories:
a. meals that were provided to him at no charge. These meals include working
lunches, and official dinners that were hosted as part of the official events of the
CODELs;26
b. meals that were paid for by military personnel escorting the CODEL whom
Representative Aderholt later reimbursed. Multiple Members of Congress and
staff attended these meals and a military escort (e.g., U.S. Air Force official) paid
for the dinner on behalf of all participants and then sent an invoice to each person
for their portion of the bill. The invoice also includes in-flight meals provided
during travel on military aircraft, which are typically less than $10 each; and
c. meals that Representative Aderholt directly paid for himself. He explained that
such meals occurred but were unusual.27
25
26

Aderholt MOI (Exhibit 5 at 10-5477_018).
Id.
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47. As a result, the invoice received from the military escorts for each CODEL provided an
estimate of the majority of meal expenses incurred by Representative Aderholt.
48. With respect to incidental expenses, Representative Aderholt told the OCE that he used
per diem for taxis, however, most ground transportation was provided at no cost to him.
He also used the per diem for tips and dry cleaning.28
E. Representative Aderholt Did Not Return Any Excess Per Diem for Meals and
Incidental Expenses
49. Representative Aderholt is not aware of any instance of him returning excess per diem to
the U.S. Treasury prior to this Review.29
50. He does not recall receiving any guidance from anyone concerning the return of excess
per diem.30
51. Procedures were in place at the time of Representative Aderholt’s travel for him to return
any excess per diem.
52. The relevant CODELs that Representative Aderholt attended were all organized by the
Commission on Security and Cooperation in Europe (“CSCE”), except for CODEL
Inhofe.
53. The Office Manager of the CSCE is responsible for reporting the amount per diem that
Members received and recording any excess per diem that Members of Congress or staff
returned. He told the OCE that he had received excess per diem from Representatives
and staff for various CODELs, which was returned to him by checks made payable to the
U.S. Treasury.31
54. The Office Manager forwards the checks to a specific person at the U.S. Department of
State who is responsible for receiving returns of excess per diem.
55. There is substantial reason to believe that Representative Aderholt had excess per diem
for certain CODELs and he did not return per diem, even when there were procedures in
place for him to return the per diem.
27

Id.
Id.
29
Letter from Representative Aderholt to Leo Wise, dated July 21, 2010 (Exhibit 7 at 10-5477_026). During this
Review, Representative Aderholt provided the OCE with a bill for meal expenses that he received from a military
escort following CODEL Inhofe in December 2008. The bill indicates that he has a balance of $120.82 of per diem
remaining after his meal expenses and that this amount is owed to the U.S. Treasury. Representative Aderholt could
not find a record of him returning this amount to the U.S. Treasury, but he submitted a check in this amount to the
U.S. Treasury on July 20, 2010.
30
Aderholt MOI (Exhibit 5 at 10-5477_018).
31
CSCE Office Manager MOI (Exhibit 2 at 10-5477_005).
28
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56. Although, the available evidence does not establish the exact amount of actual expenses
for Representative Aderholt’s CODELs, after estimating meal and incidental expenses,
there is substantial reason to believe that Representative Aderholt retained excess per
diem from the following CODELs:
SUMMARY OF ESTIMATED EXCESS PER DIEM
CODEL

DATE

CODEL Hastings to the United
Kingdom, Kazakhstan, Pakistan, and
Italy

Jun 27 to Jul 3,
2008

$1,108.00

 $629.00

Estimated
Excess Per
Diem
 $459.00

CODEL Inhofe to Africa,
Afghanistan, and the United
Kingdom

Dec 2 to Dec 7,
2008

$435.00

 $329.00

 $106.00

CODEL Cardin to Bosnia, Lithuania,
and Belarus

Jun 26 to Jul 3,
2009

$941.00

 $428.00

 $513.00

CODEL Cardin to Morocco, Spain,
and Austria

Feb 12 to Feb 20,
2010

$1,280.00

 $775.00

 $505.00

$3,764.00

 $2,161.00

 $1,583.00

Total

M&IE
32
Per Diem

Estimated
33
Expenses

1. CODEL Hastings
57. During CODEL Hastings to the United Kingdom, Kazakhstan, Pakistan, and Italy,
Representative Aderholt received enhanced per diem for meals and incidental expenses in
the amount of $1,108.00.34
58. According to the CODEL itinerary, at least five meals appear to have been provided at no
cost to Representatives who attended the CODEL.35
32

M&IE Per Diem calculated using travel itineraries; the monthly per diem rates established by the Office of
Allowances, United Sates Department of State; and where applicable, travel vouchers and travel authorization letters.
33
Estimated expenses were calculated using the “Allocation of M&IE Rates to be Used in Making Deductions from
the M&IE Allowance,” which lists the amount of per diem expected to be allocated for breakfast, lunch, dinner, and
incidentals. 41 C.F.R. ch. 301 App. B.
34
See Letter from the Speaker of the House to the Secretary of State dated March 5, 2008 (Exhibit 9 at 105477_049); Itinerary for CODEL Hastings (June 28 to July 3, 2008) (Exhibit 10 at 10-5477_051-059); and monthly
per diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp> .
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59. Representative Aderholt’s meal and incidental expenses that were incurred are estimated on
the Federal Travel Regulation allocation formula.36
60. The estimated amount of meals and incidental expenses is $649.00.
61. Accordingly, the estimated excess per diem is $459.00.
CODEL HASTINGS TO THE UNITED KINGDOM, KAZAKHSTAN, PAKISTAN, AND ITALY
(JUNE 27 TO JULY 3, 2008)
Meals &
Incidentals

Jun 27

Jun 28

Jun 29

Jun 30

Jul 1

Jul 2

Jul 3

Breakfast

 $35

 $24

Hosted

Hosted

Hosted

 $19

$0.00

Lunch

 $58

 $39

 $39

Hosted

Hosted

 $32

Dinner

 $92

 $63

Hosted

Hosted

Hosted

 $52

Incidentals

 $46

 $31

 $31

 $31

 $31

 $26

$0.00

M&IE Received

$1,108.00

Estimated for Additional M&IE

 $649.00

Estimated Excess Per Diem

 $459.00

62. There is substantial reason to believe that Representative Aderholt had excess per diem
that he did not return to the U.S. Treasury.
2. CODEL Inhofe
63. During CODEL Inhofe to Africa, Afghanistan, and the United Kingdom, Representative
Aderholt received an enhanced per diem for meals and incidental expenses in the amount
of $435.00.37
64. According to an expense sheet that the military escort (U.S. Air Force) provided, three
meals were provided at no cost to Representative Aderholt.38
35

Itinerary for CODEL Hastings (June 28 to July 3, 2008) (Exhibit 10 at 10-5477_051-059).
See 41 C.F.R. ch. 301, App. B.
37
Itinerary for CODEL Inhofe (December 2 to December 7, 2008) (Exhibit 11at 10-5477_061-064); and Expense
Sheet to Representative Aderholt for CODEL Inhofe (Exhibit 12 at 10-5477_066).
36
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65. The military escort, sent the expense sheet to Representative Aderholt for the remaining
meals. The total meal expense is $314.18.

66. The amount of per diem for meals and incidental expenses remaining after the meal
expenses is $120.82.
67. The Air Force expense sheet indicates that the excess per diem of $120.82 is owed to the
U.S. Treasury. Representative Aderholt is uncertain if he paid the excess per diem to the
U.S. Treasury, but he searched and did not produce any record for a U.S. Treasury
38

Expense Sheet to Representative Aderholt for CODEL Inhofe (Exhibit 12 at 10-5477_066).
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payment. As a result of this Review, Representative Aderholt submitted a check in the
amount of $120.82 to the U.S. Treasury on July 20, 2010.39
68. Representative Aderholt may have incurred incidental expenses in addition to those in the
Air Force expenses sheet. These expenses can be estimated based on the Federal Travel
Regulation allocation formula.40
69. The estimated amount of additional incidental expenses is $63.00
70. Accordingly, the estimated excess per diem is $106.00. The OCE Board acknowledges
that this estimated amount of excess per diem is lower than the $120.82 that the military
escort indicated is excess per diem, as the OCE’s estimate accounts for incidental expenses
that the military escort did not include.
CODEL INHOFE TO AFRICA, AFGHANISTAN, AND THE UNITED KINGDOM
(DECEMBER 1 TO DECEMBER 7, 2008)
Meals &
Incidentals

Dec 1

Dec 2

Dec 3

Dec 4

Dec 5

Dec 6

Dec 7

$7.85
In flight

Billed

Billed

Billed

Hosted

Billed

Billed

Billed

Billed

Billed

Hosted

Billed

$7.85
In flight

Hosted

Hosted

Billed

Billed

Billed

Billed

$0.00

 $26

$0.00

 $16

$0.00

 $23

$0.00

Breakfast

Lunch
Dinner

Incidentals
M&IE Received

$435.00

Billed Meals41

$265.93

Estimated for Additional M&IE

 $63.00

Estimated Excess Per Diem

 $106.00

39

Letter from Representative Aderholt to Leo Wise, dated July 21, 2010 (Exhibit 7 at 10-5477_025-026).
See 41 C.F.R. ch. 301, App. B.
41
Estimate does not include costs for trip supplies, hospitality rooms, tips, refreshments, and transaction fees that
may have been covered by the military at no cost to the Member.
40
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71. There is substantial reason to believe that Representative Aderholt had excess per diem
for CODEL Inhofe that he did not return to the U.S. Treasury.
3. CODEL Cardin (2009)
72. During CODEL Cardin to Bosnia, Lithuania, and Belarus, Representative Aderholt
received an enhanced per diem for meals and incidental expenses in the amount of
$941.00.42
73. Representative Aderholt’s wife attended the CODEL. Per diem is only for a
Representative’s personal lodging, meals, and incidental expenses and cannot be used for
expenses incurred on behalf of a Representative’s spouse.
74. According to the itinerary for CODEL Cardin, at least fourteen meals appear to have
been provided at no cost to Representatives who attended the eight-day trip.43
75. Following the CODEL, Representative Aderholt owed the military escort $233.71 for
meals and other expenses that were incurred on behalf of Representative Aderholt and his
wife.44 A check in that amount from his personal bank account was sent to the escort, Lt.
Mitchell McGuffie, dated July 22, 2009.

76. Representative Aderholt does not know the amount of expenses included within the
$233.71 that were incurred on behalf of his wife. Based on expenses for his wife for
CODEL Cardin (2010) below, a reasonable estimate is that half of these expenses were for
her, i.e., $116.86.
77. Representative Aderholt may have incurred meal and incidental expenses in addition to
those owed to the military escort. These expenses are estimated on the Federal Travel

42

See Letter from the Speaker of the House to the Secretary of State dated June 19, 2009 (Exhibit 13 at 105477_068-069; Itinerary for CODEL Cardin (June 26 to July 3, 2009) (Exhibit 14 at 10-5477_071-079); and monthly
per diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp> .
43
Itinerary for CODEL Cardin (June 26 to July 3, 2009) (Exhibit 14 at 10-5477_071-079).
44
Aderholt MOI (Exhibit 5 at 10-5477_019).
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Regulation allocation formula45 and the schedule for meals on the travel itinerary that
appear to have been provided at no cost to Representatives traveling on the CODEL.
78. The estimated amount of additional meal and incidental expenses is $311.00.
79. Accordingly, the estimated excess per diem is $513.00.
CODEL CARDIN TO BOSNIA, LITHUANIA, AND BELARUS
(JUNE 26 TO JULY 3, 2009)
Meals &
Incidentals

Jun 26

Jun 27

Jun 28

Jun 29

Jun 30

Jul 1

Jul 2

Jul 3

Breakfast

$7.75
In flight

Hosted

Hosted

Hosted

Hosted

Hosted

Hosted

Lunch

 $35.00

Hosted

Hosted

Hosted

Hosted

Hosted

$7.75
In flight

Dinner

$7.75
In flight

 $57.00

 $64.00

Hosted

Hosted

Billed

Hosted

$7.75
In flight

Incidentals

$0.00

$28.00

 $32.00

 $32.00

 $32.00

 $32.00

 $32.00

$0.00

M&IE Received

$941.00

Billed Meals46

$116.86

Estimated for Additional M&IE

 $311.00

Estimated Excess Per Diem

 $513.00

80. There is substantial reason to believe that Representative Aderholt had excess per diem
for CODEL Cardin that he did not return to the U.S. Treasury.
4. CODEL Cardin (2010)
81. During CODEL Cardin to Morocco, Spain, and Austria, Representative Aderholt
received per diem for meals and incidental expenses in the amount of $1,280.00.47

45

See 41 C.F.R. ch. 301, App. B.
Estimate does not include costs for trip supplies, hospitality rooms, tips, refreshments, and transaction fees that
may have been covered by the military at no cost to the Member.
46
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82. Representative Aderholt’s wife attended the CODEL. Per diem is only for a
Representative’s personal lodging, meals, and incidental expenses and cannot be used for
expenses incurred on behalf of a Representative’s spouse.
83. According to the itinerary for CODEL Cardin, at least thirteen meals appear to have been
provided at no cost to Representatives who attended the nine-day trip.
84. Following the CODEL, Representative Aderholt owed the military escort $569.18 for
meal and other expenses that were incurred on behalf of Representative Aderholt and his
wife. Two checks from his personal bank account were sent to the escort, Lt. Mitchell
McGuffie, both dated March 8, 2010.
85. One check was in the amount of $292.74, and the memo line reads “C. Aderholt Codel
Cardin.”48

86. The second check was in the amount of $276.44, and the memo line reads “R. Aderholt
Codel Cardin.” 49

87. Representative Aderholt told the OCE that he believes the separate checks may be for
expenses incurred on behalf of his wife who attended the trip (Caroline Aderholt) and
expenses incurred on his behalf.50
47

See Itinerary for CODEL Cardin (February 12 to February 20, 2010) (Exhibit 17 at 10-5477_083-091); and monthly
per diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp> .
48
Check from Robert B. Aderholt and Caroline M. Aderholt to Lt. Mitchell McGuffie in the amount of $292.74,
dated March 8, 2010 (Exhibit 17 at 10-5477_094).
49
Check from Robert B. Aderholt and Caroline M. Aderholt to Lt. Mitchell McGuffie in the amount of $276.44,
dated March 8, 2010 (Exhibit 17 at 10-5477__093).
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88. Representative Aderholt may have incurred meal and incidental expenses in addition to
those owed to the military escort. These expenses are estimated on the Federal Travel
Regulation allocation formula51 and the schedule for meals on the travel itinerary that
appear to have been provided at no cost to the Representative.
89. The estimated amount of additional meal and incidental expenses is $499.00
90. Accordingly, the estimated excess per diem is $505.00.
CODEL CARDIN TO MOROCCO, SPAIN AND AUSTRIA
(FEBRUARY 12 TO FEBRUARY 20, 2010)
Meals &
Incidentals

Feb 12

Feb 13

Feb 14

Feb 15

Feb 16

Feb 17

Feb 18

Feb 19

Feb 20

Breakfast

 $24

Hosted

Hosted

 $24

 $33

Hosted

Hosted

Hosted

Lunch

 $40

 $37

Hosted

Hosted

Hosted

Hosted

Hosted

Dinner

Hosted

Hosted

Hosted

Hosted

Hosted

 $87

Hosted

Hosted

Incidentals

$0.00

 $32

 $29

 $32

 $32

 $43

 $43

 $43

M&IE Received

$0.00
$1,280.00

Billed Meals52

$276.44

Estimated for Additional M&IE

 $499.00

Estimated Excess Per Diem

 $505.00

91. There is substantial reason to believe that Representative Aderholt had excess per diem
for CODEL Cardin that he did not return to the U.S. Treasury.
III. CONCLUSION
92. Pursuant to House Rule 10, clause 8, House Members imposed on themselves a
restriction on the use of per diem for foreign travel. Specifically, House Members and
50

Aderholt MOI (Exhibit 5 at 10-5477_019).
See 41 C.F.R. § 301, Appendix B.
52
Estimate does not include costs for trip supplies, hospitality rooms, tips, refreshments, and transaction fees that
may have been covered by the military at no cost to the Member
51
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staff may receive reimbursement for expenses that is the lesser of: (1) the applicable per
diem; or (2) actual expenses.
93. Pursuant to House Rule 23, clause 2, House Members must adhere to the spirit and the
letter of the rules. Accordingly, House Rule 10, clause 8, requires the return to the U.S.
Treasury of any per diem that a Member receives that is in excess of the Member’s actual
expenses.
94. Pursuant to House Rule 23, clause 1, House Members must conduct themselves at all times
in a manner that shall reflect credibility on the House. Representative Aderholt’s public
statements indicate that he may have retained excess per diem. As a result, if there is a
violation, it implicates House Rule 23, clause 1 because it may be considered flagrant.53
95. Based on the information available to the OCE during this Review, Representative
Aderholt’s meals and incidental expenses were less than the per diem he received to
cover these expenses during the following CODELs: CODEL Inhofe; CODEL
Wasserman Schultz; CODEL Cardin (2009); and CODEL Cardin (2010).
96. Based on the information available to the OCE during this Review, Representative
Aderholt did not return any excess per diem for meal and incidental expenses. Therefore,
there is substantial reason to believe that he may have violated House Rule 10, clause 8;
House Rule 23, clauses 1 and 2.
97. For these reasons, the Board recommends that the Committee on Standards of Official
Conduct further Review the above described allegations concerning Representative
Aderholt.
IV. INFORMATION THE OCE WAS UNABLE TO OBTAIN
98. The OCE requested information from the U.S. Department of State concerning letters of
authorization for certain CODELs and records of Representative Aderholt returning
excess per diem. The U.S. Department of State was cooperative with retrieving the
information but was unable to acquire proper authorization to release the documents to
the OCE before the end of this Review.
99. The OCE requested information from the U.S. Air Force Congressional Liaison Office
concerning meal and other expenses incurred on behalf of Representative Aderholt and
reimbursed by Representative Aderholt. The U.S. Air Force Congressional Liaison Office
was cooperative with discussing the information with OCE staff but was unable to acquire
proper authorization to release the documents to the OCE before the end of this Review.

53

House Ethics Manual (2008) at 12.
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES
REPORT
Review No. 10-6294
The Board of the Office of Congressional Ethics (the “Board”), by a vote of no less than four
members, on July 23, 2010, adopted the following report and ordered it to be transmitted to the
Committee on Standards of Official Conduct of the United States House of Representatives.
SUBJECT: Representative G. K. Butterfield
NATURE OF THE ALLEGED VIOLATION: In 2009, Representative G. K. Butterfield
participated in a Congressional Delegation to Lithuania. During the trip, he received a travel per
diem for meals and incidental expenses with an approximate value of $800.00. Public statements
attributed to Representative Butterfield indicated that he may have retained excess per diem. In
addition, these public statements indicate that he may have retained excess per diems on other trips.
If Representative Butterfield’s actual meal and incidental expenses during a CODEL were less
than the per diem received and he did not return the excess per diem, he may have violated
House Rule 10, clause 8, House Rule 23, clauses 1 and 2.
RECOMMENDATION: The Board recommends that the Committee on Standards of Official
Conduct further review the above allegations.
VOTES IN THE AFFIRMATIVE: 6
VOTES IN THE NEGATIVE: 0
MEMBER OF THE BOARD OR STAFF DESIGNATED TO PRESENT THIS REPORT TO
THE COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT: Leo Wise, Staff Director
& Chief Counsel.
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

FINDINGS OF FACT AND CITATIONS TO LAW
Review No. 10-6294
On July 23, 2010, the Board of the Office of Congressional Ethics (the “Board”) adopted the
following findings of fact and accompanying citations to law, regulations, rules and standards of
conduct (in italics). The Board notes that these findings do not constitute a determination of
whether or not a violation actually occurred.
I.

INTRODUCTION
1. The Rules of the 111th Congress were adopted by the U.S. House of Representatives on
January 6, 2009. Rule 10, clause 8, provides that House Members and staff on official
foreign travel receive reimbursement for their official expenses at the lesser of (1) the
applicable per diem; or (2) the actual expenses incurred. The Rules of the 110th
Congress included the identical provision. 1 By this rule, Members of the House imposed
on themselves a requirement that per diem in excess of actual expenses is to be returned.
The Speaker of the House recently underscored this requirement and restated the rule that
“[a]ny per diem provided to members or staff is intended to be expended only for official
purposes related to the trip. Excess funds are to be returned to the Treasury . . . .” 2
2. During this Review, various committees which authorize foreign travel and the U.S.
Department of State all informed the Office of Congressional Ethics (“OCE”) that many
Members and staff use per diem properly, comply with the rule and return excess per diem.
The House Committee on Foreign Affairs, the House Committee on Armed Services, the
Commission Security and Cooperation in Europe, and the Bureau of Legislative Affairs of
the U.S. Department of State each has staff responsible for collecting and recording the
return of excess per diem from Members and staff. According to the officials, Members
and staff routinely return excess per diem to these entities. 3

1

Rules of the House of Representatives, 111th Cong. Rule X, Clause 8, adopted under H. Res. 5, 111th Cong.
(January 6, 2009).
2
Letter from the Speaker of the House to House Committee Chairmen, dated May 13, 2010 (Exhibit 1 at 106294_002).
3
Memorandum of Interview of Commission on Security and Cooperation in Europe Office Manager (“CSCE Office
Manager MOI”) (Exhibit 2 at 10-5477_006); Memorandum of Interview of House Committee on Foreign Affairs
Travel Coordinator (Exhibit 3 at 10-5477_009); and Memorandum of Interview of House Armed Services
Committee Travel Coordinator (Exhibit 4 at 10-5477_014).
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3. Notwithstanding the rule and the compliance by many Members and staff, several
Members claimed that it is common practice by some to use per diem for purposes other
than official expenses and to retain excess per diem. While this practice may seem to be
consistent with the rationale for a per diem approach to covering travel expenses without
need for itemized accounting, it nonetheless appears to be contrary to the rule the House
adopted and with which many Members evidently do comply. The Board determined that
fairness dictates upholding the standard stated in the rule and adhered to by many, rather
than excusing a practice of noncompliance, however pervasive.
4. Representative Butterfield acknowledged publically before the commencement of the
OCE’s Review that he did not return excess per diem. 4 During the Review, he
acknowledged that he used per diem for expenses other than meals and incidentals,
indicating that he had excess per diem.5
A. Summary of Allegations
5. Based on the information before the Office of Congressional Ethics (“OCE”), there is
substantial reason to believe that Representative G. K. Butterfield may have violated
House Rule 10, clause 8; House Rule 23, clauses 1 and 2, by retaining excess per diem
when his actual meal and incidental expenses were less than the per diem that he received
during various Congressional Delegation trips (“CODELs”).
B. Jurisdictional Statement
6. The allegations that were the subject of this Review concern Representative Butterfield, a
Member of the United State House of Representatives from the 1st District of North
Carolina. The Resolution the United States House of Representatives adopted creating
the OCE directs that, “[n]o review shall be undertaken . . . by the board of any alleged
violation that occurred before the date of adoption of this resolution.” The House
adopted this Resolution on March 11, 2008. Therefore, the conduct under Review
occurred after March 11, 2008.
C. Procedural History
7. The OCE received a written request for a preliminary review in this matter signed by at
least two members of the Board on April 12, 2010. The preliminary Review commenced
on April 13, 2010. The preliminary Review was scheduled to end on May 13, 2010.

4

Brody Mullins and T.W. Farnam, “Lawmakers Keep the Change,” Wall St. J., March 2, 2010 (Exhibit 5 at 106294_017).
5
Memorandum of Interview of Representative G. K. Butterfield, June 24, 2010 (“Butterfield MOI”) (Exhibit 6 at
10-6294_022).
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8. At least three members of the Board voted to initiate a second-phase Review in this
matter on May 11, 2010. The second phase Review commenced on May 14, 2010.6 The
second-phase Review was scheduled to end on June 28, 2010.
9. The Board voted to extend the 45-day second-phase Review by an additional 14 days on
June 21, 2010, as provided for under H. Res 895. Following the extension, the secondphase Review was scheduled to end on July 12, 2010.7
10. Representative Butterfield submitted a written statement to the Board, under Rule 9(B) of
the OCE’s Rules for the Conduct of Investigations, on July 19, 2010.8
11. The Board voted to refer the matter to the Committee on Standards of Official Conduct
for further Review and adopted these findings on July 23, 2010.
12. This report and findings in this matter were transmitted to the Committee on Standards of
Official Conduct on July 30, 2010.
D. Summary of Investigative Activity
13. The OCE requested documentary and testimonial information from the following
sources:
(1) Representative Butterfield;
(2) Commission on Security and Cooperation in Europe (“CSCE”);
(3) CSCE Office Manager;
(4) House Committee on Foreign Affairs;
(5) House Committee on Foreign Affairs Travel Coordinator;
(6) House Committee on Armed Services;
(7) House Committee on Armed Services Travel Coordinator;
(8) Bureau of Legislative Affairs of the United States Department of State; and
(9) United States Air Force Congressional Liaison Office.

6

According to the Resolution, the Board must vote on whether to conduct a second-phase review in a matter before
the expiration of the 30-day preliminary review. If the Board votes for a second-phase, the second-phase begins
when the preliminary review ends. The second-phase review does not begin on the date of the Board vote.
7
Id. at § 1(c)(2)(A)(ii) (2008).
8
Letter from Representative Butterfield to Chairman David Skaggs and Co-Chairman Porter J. Goss, dated July 19,
2010. (Exhibit 7 at 10-6294_026).
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II. THERE IS SUBSTANTIAL REASON TO BELIEVE THAT REPRESENTATIVE
BUTTERFIELD RECEIVED PER DIEM IN EXCESS OF HIS ACTUAL MEAL
AND INCIDENTAL EXPENSES DURING CERTAIN CODELS AND RETAINED
THE EXCESS PER DIEM
14. The Board recognizes that the per diem rule contained in House Rule 10, clause 8 is
under the jurisdiction of the House Committee on Rules.
15. Based on the facts presented before the Board, the allegations in this Review also
implicate House Rule 23, clauses 1 and 2, which are under the jurisdiction of the
Committee on Standards of Official Conduct.
16. Regardless of which committee the House determines to appropriately address these
issues, the OCE has jurisdiction to Review alleged violations of “any law, rule,
regulation, or other standard of conduct applicable to the conduct of [a] Member, officer,
or employee in the performance of his duties or the discharge of his responsibilities.”9
A. Applicable Law, Rules, and Standards of Conduct
1. House Rules
17. Pursuant to House Rule 10, clause 8(b):
“The following conditions shall apply with respect to travel outside the United States or
its territories or possessions . . . (2) A member or employee shall be reimbursed for the
expenses of such individual for a day at the lesser of--(A) the per diem set forth in applicable Federal law; or
(B) the actual, unreimbursed expenses (other than for transportation) incurred during
that day.”
18. Pursuant to House Rule 23, clause 2:
“A Member, Delegate, Resident Commissioner, officer, or employee of the House shall
adhere to the spirit and the letter of the Rules of the House and to the rules of duly
constituted committees thereof.”
19. Pursuant to House Rule 23, clause 1:
“A Member, Delegate, Resident Commissioner, officer, or employee of the House shall
conduct himself at all times in a manner that shall reflect credibility on the House.”

9

H. Res. 895 of the 110th Congress, as amended, Section 1(c)(1)(A).
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2. Federal Travel Regulation and Other Guidance
20. House Rule 10, clause 8(b), incorporates by reference Federal law governing the use of
per diem. Specifically, Public Law 95-384 governs per diem provided to congressional
travelers. Per diem rates are established under 5 U.S.C.§ 5702 and the Federal Travel
Regulation, 41 C.F.R. chs. 300-304.
21. The “per diem allowance (also referred to as subsistence allowance) is a daily payment
instead of reimbursement for actual expenses for lodging, meals, and related incidental
expenses. The per diem allowance is separate from transportation expenses and other
miscellaneous expenses.”10
22. Lodging expenses include “expenses, except lodging taxes in the United States, for
overnight sleeping facilities, baths, personal use of the room during daytime, telephone
access fee, and service charges for fans, air conditioners, heaters, and fires furnished in
the room when such charges are not included in the room rate.”11
23. Meal expenses are “expenses for breakfast, lunch, dinner and related tips and taxes
(specifically excluded are alcoholic beverage and entertainment expenses, and any
expenses incurred for other persons).”12
24. Incidental expenses are “(1) Fees and tips given to porters, baggage carriers, bellhops,
hotel maids, stewards or stewardesses and others on ships, and hotel servants in foreign
countries; (2) Transportation between places of lodging or business and places where
meals are taken, if suitable meals cannot be obtained at the TDY site; and (3) Mailing
cost associated with filing travel vouchers and payment of Government sponsored charge
card billings.”13
25. “Per Diem consists of two components: the lodging rate and the M&IE. Per diem rates
are established by the Department of State for foreign cities. The foreign per diem rates
are established monthly by the Department of State based on actual reported costs of
hotel, meals and incidental expenses in individual cities around the world. Therefore,
routine expenses are usually well within the per diem rates and it is sufficient to
authorize per diem payments based on those rates.”14
26. Under the Federal Travel Regulation, the allocation of meals and incidental expenses
(“M&IE”) rates that are used in making deductions from the M&IE are as follows: 15%
10

41 C.F.R. § 300-3.1 (emphasis added).
Id.
12
Id.
13
Id.
14
United States Department of State Bureau of Legislative Affairs, Official Foreign Travel Guide for the U.S.
Congress. (Exhibit 8 at 10-6294_030).
11
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for breakfast, 25% for lunch, 40% for dinner, and the remainder for incidental expenses.
For example, if the M&IE for a specific city was $100 per day, it was allocated as $15 is
for breakfast, $25 for lunch, $40 for dinner, and $20 for incidental expenses.15
27. According to The United States Department of State Bureau of Legislative Affairs Official
Foreign Travel Guide published for the U.S. Congress, Members are advised the
following:

28. The House has a adopted a general rule for all committees that per diem allowance (the
set rates) in excess of actual expenses may not be retained.16
B. Representative Butterfield Made Public Statements Indicating That He May
Have Retained Excess Per Diem
29. On March 2, 2010, the Wall Street Journal published an article entitled “Lawmakers
Keep the Change.” 17
30. Representative Butterfield’s statements in the article indicate that he may have retained
excess per diem that he received during the CODELs.
31. According to the article: “Mr. Butterfield said that he didn’t recall if he had any leftover
funds, and that he sometimes kept the extra cash.” “I won’t deny that sometimes I have a
little left, but it’s not much – maybe 80, 90, or 100 dollars,’ said Rep. G. K. Butterfield
(D., N.C.)”18

15

41 C.F.R. ch. 301, App. B.
House Rule 10, clause 8.
17
Brody Mullins and T.W. Farnam, “Lawmakers Keep the Change,” Wall St. J., March 2, 2010 (Exhibit 5 at 106294_017).
18
Id.
16

9

CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
32. Representative Butterfield told the OCE that these quotes are not completely accurate. He
explained that it is accurate that he does not know if he had any “significant” leftover
funds. However, he does not recall characterizing such funds as “80, 90, or 100
dollars.”19
C. Representative Butterfield’s Use of Per Diem for Expenses Other Than Meals
and Incidentals Provides Substantial Reason to Believe That He Had Excess Per
Diem and He Did Not Return Excess Per Diem
33. Representative Butterfield used per diem for expenses other than his personal lodging,
meals, and incidentals.
34. He told the OCE that during CODELs, he has typically attended dinners with
Congressional staff, where he and other Members paid for the costs of staff dinners.20
35. He recalls an instance where the bill for a meal was “shockingly” expensive and he
suggested that Members cover the costs for staff. 21
36. He had also purchased gifts and souvenirs with the per diem. He purchased such
souvenirs for himself, family, and occasionally staff. 22
37. Representative Butterfield’s use of the per diem for purposes other than his personal
meals and incidental expenses suggests that his actual meal and incidental expenses were
less than the per diem that he received.
38. As a result, there is substantial reason to believe that Representative Butterfield had
excess per diem after certain CODELs.
D. Estimates of Representative Butterfield’s Meal and Incidental Expenses Provide
Substantial Reason to Believe That His Excess per Diem Was More Than a De
Minimis Amount for Certain CODELs
39. Representative Butterfield told the OCE that he did not keep a complete record of
expenses that he incurred on CODELs that he attended during the time period from
March 2008 to May 2010. 23
40. Based on the information before the OCE, the exact amount of his meal and incidental
expenses for each CODEL is unknown.

19

Butterfield MOI (Exhibit 6 at 10-6294_023)
Id. at 10-6294_022.
21
Id.
22
Id.
23
Id. at 10-6294_023.
20
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41. Consequently, the OCE used an estimate of expenses to determine whether it appeared
that Representative Butterfield retained excess per diem that was more than a de minimis
amount.
42. The OCE Board notes that the sole purpose of the estimated meal and incidental expenses
is to determine if there is substantial reason to believe that the Member had excess per
diem that was more than a de minimis amount. The estimates are not intended to be used
to conclude the exact amount of any excess per diem that the Member may have retained.
43. If an estimate is not used, a House Member or staff could impede the enforcement of
Rule 10, clause 8, by simply not maintaining any records of his or her actual expenses.
44. Representative Butterfield’s description of his typical meal and incidental expenses
provided the basis for estimating his expenses.
45. Representative Butterfield’s meals during CODELs falls into the following three
categories:
a) meals that were provided to him at no charge. These meals include working
lunches, and official dinners that were hosted as part of the official events of the
CODELs. 24 Representative Butterfield stated that most meals fall under this
category;
b) meals that were paid for by military personnel escorting the CODEL
Representative Butterfield later reimbursed. These are the meals where multiples
Members of Congress and staff attend and the military escort (e.g., U.S. Air Force
official) paid for the dinner on behalf of all participants and then sent an invoice
to each person for their portion of the bill. Occasionally, he will reimburse the
escort with per diem while on the return flight to the U.S.; 25 and
c) meals that Representative Butterfield directly paid for himself. He explained that
such meals usually occurred as evening meals. 26
46. With respect to incidental expenses, Representative Butterfield used per diem for taxis,
however, most ground transportation was provided to him at no cost. He also used the
per diem for laundry and other miscellaneous items that he cannot recall.27
47. As a result, the invoice received from the military escorts for each CODEL, along with
the itinerary of meals that were provided at no charge to Representative Butterfield,
24

Id. at 10-6294_022.
Id.
26
Id.
27
Id. at 10-6294_021.
25
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provided an estimate of his meal expenses other than occasional evening meals that he
purchased directly himself.
E. Representative Butterfield Did Not Return Any Excess Per Diem for Meals and
Incidental Expenses
48. Representative Butterfield did not return any unused per diem for meal and incidental
expenses as he does not know if he had any excess per diem after any CODEL. He does
not acknowledge that he had any significant amount of excess per diem after any
CODEL. He cannot quantify if such amount were between“$10 to $500”. 28
49. Procedures were in place at the time of Representative Butterfield’s travel for him to return
any excess per diem.
50. All of the relevant CODELs that Representative Butterfield attended were organized by
the Commission on Security and Cooperation in Europe (“CSCE”), except CODEL Rush.
51. The Office Manager of the CSCE is responsible for reporting the amount per diem that
Members received, and recording any excess per diem that Members of Congress or staff
returned. He told the OCE that he has received excess per diem from Representatives
and staff for various CODELs, which was returned to him by checks made payable to the
U.S. Treasury.29
52. The Office Manager forwards the checks to a specific person at the U.S. Department of
State who is responsible for receiving returns of excess per diem.30
53. There is substantial reason substantial reason to believe that Representative Butterfield
had excess per diem for certain CODELs and he did not return per diem, even when there
were procedures in place for him to return the per diem.

28

Id. at 10-6294_023.
CSCE Office Manager MOI (Exhibit 2 at 10-6294_005).
30
Id. at 10-6294_006.
29
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54. Although, the available evidence does not establish the exact amount of actual expenses
for Representative Butterfield’s CODELs, after estimating meal and incidental expenses,
there is substantial reason to believe that Representative Butterfield retained excess per
diem from the following CODELs:
SUMMARY OF ESTIMATED EXCESS PER DIEM
CODEL

DATE

CODEL Hastings to the United
Kingdom, Kazakhstan, Pakistan, and
Italy

June 28 to July 3,
2008

$1,108.00

 $649.00

Estimated
Excess Per
Diem
 $459.00

CODEL Hastings to Belgium

April 15 to April
17, 2009

$479.00

 $314.00

 $165.00

CODEL Cardin to Lithuania

June 28 to July 3,
2009

$800.00

 $320.00

 $480.00

CODEL Rush Liberia, Ghana, South
Africa, and Morocco

August 15 to
August 24, 2009

$1,050.00

 $645.00

 $405.00

$3,539.00

 $1928.00

 $1,509.00

Total

M&IE
31
Per Diem

Estimated
32
Expenses

1. CODEL Hastings (2008)
55. During CODEL Hastings to the United Kingdom, Kazakhstan, Pakistan, and Italy,
Representative Butterfield received an enhanced per diem of $1,108.00.33
56. According to the CODEL itinerary, at least eight meals appear to have been provided at
no cost to Representatives who attended the CODEL.34

31

M&IE Per Diem calculated using travel itineraries; the monthly per diem rates established by the Office of
Allowances, United Sates Department of State; and where applicable, travel vouchers and travel authorization letters.
32
Estimated expenses were calculated using the “Allocation of M&IE Rates to be Used in Making Deductions from
the M&IE Allowance,” which lists the amount of per diem expected to be allocated for breakfast, lunch, dinner, and
incidentals. 41 C.F.R. ch. 301 App. B.
33
See Letter from the Speaker of the House to the Secretary of State dated March 5, 2008 (Exhibit 9 at 106294_051); Itinerary for CODEL Hastings (June 28 to July 3, 2008) (Exhibit 10 at 10-6294_053-061); and monthly
per diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp> (last accessed July 29, 2010).
34
Itinerary for CODEL Hastings (June 28 to July 3, 2008) (Exhibit 10 at 10-6294_053-061).
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57. Representative Butterfield’ meal and incidental expenses are estimated on the Federal
Travel Regulations allocation formula. 35
58. The estimated amount of meals and incidental expenses is $649.00.
59. Accordingly, the estimated excess per diem is $459.00.
CODEL HASTINGS TO THE UNITED KINGDOM, KAZAKHSTAN, PAKISTAN, AND ITALY
(JUNE 28 TO JULY 3, 2008)
Meals &
Incidentals

Jun 27

Jun 28

Jun 29

Jun 30

Jul 1

Jul 2

Jul 3

Breakfast

 $35

 $24

Hosted

Hosted

Hosted

 $19

$0.00

Lunch

 $58

 $39

 $39

Hosted

Hosted

 $32

Dinner

 $92

 $63

Hosted

Hosted

Hosted

 $52

Incidentals

 $46

 $31

 $31

 $31

 $31

 $26

$0.00

M&IE Received

$1108.00

Estimated for Additional M&IE

 $649.00

Estimated Excess Per Diem

 $459.00

60. There is substantial reason to believe that Representative Butterfield had excess per diem
for CODEL Hastings that he did not return to the U.S. Treasury.
2. CODEL Hastings to Belgium
61. During CODEL Hastings to Belgium, Representative Butterfield received a per diem of
$479.00. 36
62. According to the CODEL itinerary, at least three meals appear to have been provided at
no cost to Representatives who attended the CODEL.37
35

41 C.F.R. ch. 301 App. B.
See Itinerary for CODEL Hastings (April 15 to April 17, 2009) (Exhibit 11 at 10-6294_063-065); monthly per
diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
37
Itinerary for CODEL Hastings (April 15 to April 17, 2009) (Exhibit 11 at 10-6294_063-065).
36
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63. Representative Butterfield’s meal and incidental expenses that are estimated on the Federal
Travel Regulations allocation formula. 38
64. The estimated amount of meals and incidental expenses is $314.00.
65. Accordingly, the estimated excess per diem is $165.00
CODEL HASTINGS TO BELGIUM
(APRIL 15 TO APRIL 17, 2009)
Meals &
Incidentals

Apr 15

Apr 16

Apr 17

Apr 18

Breakfast

 $23

 $23

 $25

$0.00

Lunch

 $39

Hosted

 $42

Dinner

Hosted

Hosted

 $67

Incidentals

 $31

 $31

 $33

M&IE Received

$0.00
$479.00

Estimated for Additional M&IE

 $314.00

Estimated Excess Per Diem

 $165.00

66. There is substantial reason to believe that Representative Butterfield had excess per diem
for CODEL Hastings that he did not return to the U.S. Treasury.
3. CODEL Cardin
67. During CODEL Cardin to Bosnia, Lithuania, and Belarus, Representative Butterfield
only traveled to Lithuania. He received an enhanced per diem for meals and incidental
expenses in the amount of $800.00. 39

38

41 C.F.R. ch. 301 App. B.
See Letter from the Speaker of the House to the Secretary of State dated June 19, 2009 (Exhibit 12 at 106294_067); Itinerary for CODEL Cardin (June 28 to July 3, 2009) (Exhibit 13 at 10-6294_070-080); monthly per
diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
39
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68. According to the itinerary for CODEL Cardin, at least fourteen meals appear to have
been provided at no cost to Representatives who participated during the five days in
Lithuania.40
69. Following the CODEL, Representative Butterfield owed the military escort $64.69 for
meals and other expenses that were incurred on behalf of Representative Butterfield.41
An invoice was sent to Representative Butterfield, dated July 15, 2009.

70. The amount per diem remaining after the billed meal expenses is $735.31.
71. Representative Butterfield may have incurred meal and incidental expenses in addition to
those owed to the military escort. These additional expenses are estimated on the Federal
Travel Regulations allocation formula. 42

40
41

Itinerary for CODEL Cardin (June 28 to July 3, 2009) (Exhibit 13 at 10-6294_070-080).
Letter from Captain John B. Nowell Jr. to Representative Butterfield, dated July 15, 2009 (Exhibit 14 at 10-6294 082).
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72. The estimated amount of meals and incidental expenses is $256.00.
73. Accordingly, the estimated excess per diem is $480.00.
CODEL HASTINGS TO BELGIUM
(JUNE 28 TO JULY 3, 2009)
Meals &
Incidentals

Jun 28

Jun 29

Jun 30

Jul 1

Jul 2

Jul 3

Breakfast

Hosted

Hosted

Hosted

Hosted

Hosted

Hosted

Lunch

Hosted

Hosted

Hosted

Hosted

Hosted

Billed

Dinner

 $64

Hosted

Hosted

Billed

Hosted

Billed

Incidentals

 $32

 $32

 $32

 $32

 $32

 $32

M&IE Received

$800.00

Billed

$64.49

Estimated M&IE

 $256.00

Estimated Excess Per Diem

 $480.00

74. There is substantial reason to believe that Representative Butterfield had excess per diem
for CODEL Cardin that he did not return to the U.S. Treasury.
4. CODEL Rush
75. During CODEL Rush to Liberia, Ghana, South Africa, and Morocco, Representative
Butterfield received per diem for meals and incidental expenses the amount of
$1,050.00.43
76. Representative Butterfield’s daughter attended the CODEL. Per diem is only for a
Representative’s personal lodging, meals, and incidental expenses and cannot be used for
expenses incurred on behalf of a Representative’s child.

42

41 C.F.R. ch. 301 App. B.
See Itinerary for CODEL Rush (August 25 to August 24, 2009) (Exhibit 15 at 10-6294_084-094); monthly per
diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
43
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77. According to a partial itinerary for CODEL Rush, at least fifteen meals appear to have
been provided at no cost to Representatives who attended the ten-day trip.44
78. Following the CODEL, Representative Butterfield owed the military escort $732.92 meal
and other expenses that were incurred on behalf of Representative Butterfield and his
daughter.45

44

Itinerary for CODEL Rush (August 25 to August 24, 2009) (Exhibit 15 at 10-6294_084-093).
Letter from Maj. Trevor L. Williams to Representative Butterfield, dated August 26, 2009 (Exhibit 16 at 106294_096).
45
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79. Representative Butterfield paid the $732.92, but did not use per diem to pay for the
amount for his daughter. His expenses for which he allocated per diem were $208.57.46
80. The M&IE per diem remaining after the billed meal expenses is $841.43.
81. Representative Butterfield may have incurred meal and incidental expenses in addition to
those owed to the military escort. These additional expenses are estimated on the Federal
Travel Regulations allocation formula. 47
82. The estimated amount of meals and incidental expenses is $436.00.
83. Accordingly, the estimated excess per diem is $405.00
CODEL RUSH TO LIBERIA, GHANA, SOUTH AFRICA, AND MOROCCO
(AUGUST 15 TO AUGUST 24, 2009)
Meals &
Incidentals

Aug
16

Aug
17

Aug
18

Aug
19

Aug
20

Aug
21

Aug
22

Aug
23

Aug 24

Breakfast

Billed

Hosted

Hosted

Hosted

Hosted

Hosted

Hosted

Hosted

Hosted

Lunch

Hosted

Hosted

 $24

Billed

Billed

Hosted

Hosted

Billed

Billed

Hosted

 $39

 $39

 $53

Hosted

 $49

 $44

Hosted

Billed

 $18

 $19

 $19

 $26

 $24

 $24

 $22

 $18

 $18

Dinner

Aug
15

Billed

Incidentals
M&IE Received

$1,050.00

Billed

$208.57

Estimated for M&IE

 $436.00

Remaining

 $405.00

84. As a result, there is substantial reason to believe that Representative Butterfield’s per
diem exceed his actual expenses for CODEL Rush that he did not return to the U.S.
Treasury.

46
47

Butterfield MOI (Exhibit 6 at 10-6294_023).
41 C.F.R. ch. 301 App. B.
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III. CONCLUSION
85. Pursuant to House Rule 10, clause 8, House Members imposed on themselves a
restriction on the use of per diem for foreign travel. Specifically, House Members and
staff may receive reimbursement for expenses that is the lesser of: (1) the applicable per
diem; or (2) actual expenses.
86. Pursuant to House Rule 23, clause 2, House Members must adhere to the spirit and the
letter of the rules. Accordingly, House Rule 10, clause 8, requires the return to the U.S.
Treasury of any per diem that a Member receives that is in excess of the Member’s actual
expenses.
87. Pursuant to House Rule 23, clause 1, House Members must conduct themselves at all times
in a manner that shall reflect credibility on the House. Representative Butterfield’s public
statements indicate that he may have retained excess per diem. As a result, if there is a
violation, it implicates House Rule 23, clause 1 because it may be considered flagrant.48
88. Based on the information available to the OCE during this Review, Representative
Butterfield’s meals and incidental expenses were less than the per diem he received to
cover these expenses during the following CODELs: CODEL Hastings (2008); CODEL
Hastings (2008); CODEL Cardin; and CODEL Rush.
89. Based on the information available to the OCE during this Review, Representative
Butterfield did not return any excess per diem for meal and incidental expenses.
Therefore, there is substantial reason to believe that he may have violated House Rule 10,
clause 8; House Rule 23, clauses 1 and 2. 49
90. For these reasons, the Board recommends that the Committee on Standards of Official
Conduct further Review the above described allegations concerning Representative
Butterfield.
IV. INFORMATION THE OCE WAS UNABLE TO OBTAIN
91. The OCE requested information from the U.S. Department of State concerning letters of
authorization for certain CODELs and records of Representative Butterfield returning
excess per diem. The U.S. Department of State was cooperative with retrieving the
information but was unable to acquire proper authorization to release the documents to
the OCE before the end of this Review.

48
49

Insert cite to House Ethics Manual.
House Ethics Manual (2008) at 13.
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92. The OCE requested information from the U.S. Air Force Congressional Liaison Office
concerning meal and other expenses incurred on behalf of Representative Butterfield and
reimbursed by Representative Butterfield. The U.S. Air Force Congressional Liaison Office
was cooperative with discussing the information with OCE staff but was unable to acquire
proper authorization to release the documents to the OCE before the end of this Review.
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES
REPORT
Review No. 10-8483
The Board of the Office of Congressional Ethics (the “Board”), by a vote of no less than four
members, on July 23, 2010, adopted the following report and ordered it to be transmitted to the
Committee on Standards of Official Conduct of the United States House of Representatives.
SUBJECT: Representative Eliot L. Engel
NATURE OF THE ALLEGED VIOLATION: In 2009, Representative Eliot Engel participated
in a Congressional Delegation to Mexico, Nicaragua, and Jamaica. During the trip, he received a
travel per diem for meals and incidental expenses with an approximate value of $866.00. Public
statements attributed to Representative Engel indicated that he may have retained excess per
diem. In addition, these public statements indicate that he may have retained excess per diem on
other trips.
If Representative Engel’s actual meal and incidental expenses during a CODEL were less than
the per diem received and he did not return the excess per diem, he may have violated House
Rule 10, clause 8, House Rule 23, clauses 1 and 2.
RECOMMENDATION: The Board recommends that the Committee on Standards of Official
Conduct further Review the above allegations.
VOTES IN THE AFFIRMATIVE: 6
VOTES IN THE NEGATIVE: 0
MEMBER OF THE BOARD OR STAFF DESIGNATED TO PRESENT THIS REPORT TO
THE COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT: Leo Wise, Staff Director
& Chief Counsel.
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FINDINGS OF FACT AND CITATIONS TO LAW
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

FINDINGS OF FACT AND CITATIONS TO LAW
Review No. 10-8483
On July 23, 2010, the Board of the Office of Congressional Ethics (the “Board”) adopted the
following findings of fact and accompanying citations to law, regulations, rules and standards of
conduct (in italics). The Board notes that these findings do not constitute a determination of
whether or not a violation actually occurred.
I.

INTRODUCTION
1. The Rules of the 111th Congress were adopted by the U.S. House of Representatives on
January 6, 2009. Rule 10, clause 8, provides that House Members and staff on official
foreign travel receive reimbursement for their official expenses at the lesser of (1) the
applicable per diem; or (2) the actual expenses incurred. The Rules of the 110th
Congress included the identical provision. 1 By this rule, Members of the House imposed
on themselves a requirement that per diem in excess of actual expenses is to be returned.
The Speaker of the House recently underscored this requirement and restated the rule that
“[a]ny per diem provided to members or staff is intended to be expended only for official
purposes related to the trip. Excess funds are to be returned to the Treasury . . . .”2
2. During this Review, various committees which authorize foreign travel and the U.S.
Department of State all informed the Office of Congressional Ethics (“OCE”) that many
Members and staff use per diem properly, comply with the rule and return excess per diem.
The House Committee on Foreign Affairs, the House Committee on Armed Services, the
Commission Security and Cooperation in Europe, and the Bureau of Legislative Affairs of
the U.S. Department of State each has staff responsible for collecting and recording the
return of excess per diem from Members and staff. According to the officials, Members
and staff routinely return excess per diem to these entities.3

1

Rules of the House of Representatives, 111th Cong. Rule X, Clause 8, adopted under H. Res. 5, 111th Cong.
(January 6, 2009).
2
Letter from the Speaker of the House to House Committee Chairmen, dated May 13, 2010 (Exhibit 1 at108483_002 .
3
Memorandum of Interview of Commission on Security and Cooperation in Europe Office Manager, June 3, 2010
(Exhibit 2 at 10-8483__006); Memorandum of Interview of House Committee on Foreign Affairs Travel
Coordinator, June 2, 2010 (“HCFA Travel Coordinator MOI”) (Exhibit 3 at 10-10-8483__009); and Memorandum
of Interview of House Armed Services Committee Travel Coordinator, June 8, 2010 (Exhibit 4 at 10-8483__014).
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3. Notwithstanding the rule and the compliance by many Members and staff, several
Members claimed that it is common practice by some to use per diem for purposes other
than official expenses and to retain excess per diem. While this practice may seem to be
consistent with the rationale for a per diem approach to covering travel expenses without
need for itemized accounting, it nonetheless appears to be contrary to the rule the House
adopted and with which many Members evidently do comply. The Board determined that
fairness dictates upholding the standard stated in the rule and adhered to by many, rather
than excusing a practice of noncompliance, however pervasive.
4. Representative Engel acknowledged publically before the commencement of the OCE’s
Review that he did not return excess per diem.4 During the Review, he acknowledged
that he used per diem for expenses other than meals and incidentals and that he may have
had excess per diem of a “de minimis” amount.5
A. Summary of Allegations
5. Based on the information presented before the Office of Congressional Ethics (“OCE”),
there is substantial reason to believe that Representative Eliot L. Engel may have violated
House Rule 10, clause 8; House Rule 23, clause 1 and clause 2, by retaining excess per
diem when his actual meal and incidental expenses were less than the per diem that he
received during various Congressional Delegation trips (“CODELs”).
B. Jurisdictional Statement
6. The allegations that were the subject of this Review concern Representative Engel, a
Member of the United State House of Representatives from the 17th District of New
York. The Resolution the United States House of Representatives adopted creating the
OCE directs that, “[n]o review shall be undertaken . . . by the board of any alleged
violation that occurred before the date of adoption of this resolution.” The House
adopted this Resolution on March 11, 2008. Therefore, the conduct under Review
occurred after March 11, 2008.

4

Brody Mullins and T.W. Farnam, “Rewards From Traveling Abroad,” Wall St. J., March 2, 2010 (Exhibit 5 at 108483_017).
5
Letter from Representative Engel to Chairman David Skaggs, dated July 21, 2010 (“Engel Letter”) (Exhibit 7 at
10-8483_027).
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C. Procedural History
7. The OCE received a written request for a preliminary Review in this matter signed by at
least two members of the Board on April 12, 2010. The preliminary Review commenced
on April 13, 2010. The preliminary Review was scheduled to end on May 13, 2010.
8. At least three members of the Board voted to initiate a second-phase Review in this
matter on May 11, 2010. The second phase Review commenced on May 14, 2010.6 The
second-phase Review was scheduled to end on June 28, 2010.
9. The Board voted to extend the 45-day second-phase Review by an additional 14 days on
June 21, 2010, as provided for under H. Res 895. Following the extension, the secondphase Review was scheduled to end on July 12, 2010.7
10. Representative Engel submitted a written statement to the Board under Rule 9(B) of the
OCE’s Rules for the Conduct of Investigations, on July 21, 2010.8
11. The Board voted to refer the matter to the Committee on Standards of Official Conduct
for further Review and adopted these findings on July 23, 2010.
12. This report and findings in this matter were transmitted to the Committee on Standards of
Official Conduct on July 2, 2010.

D. Summary of Investigative Activity
13. The OCE requested documentary and testimonial information from the following
sources:
(1) Representative Engel;
(2) House Committee on Foreign Affairs;
(3) House Committee on Foreign Affairs Travel Coordinator;
(4) Commission on Security and Cooperation in Europe (“CSCE”);
(5) CSCE Office Manager;
(6) House Committee on Armed Services;
(7) House Committee on Armed Services Travel Coordinator;
6

According to the Resolution, the Board must vote on whether to conduct a second-phase Review in a matter before
the expiration of the 30-day preliminary Review. If the Board votes for a second-phase, the second-phase begins
when the preliminary Review ends. The second-phase Review does not begin on the date of the Board vote.
7
Id. at § 1(c)(2)(A)(ii) (2008).
8
Engel Letter (Exhibit 7 at 10-8483-025-028).
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(8) Bureau of Legislative Affairs of the United States Department of State; and
(9) United States Air Force Congressional Liaison Office.

II. THERE IS SUBSTANTIAL REASON TO BELIEVE THAT REPRESENTATIVE
ENGEL RECEIVED PER DIEM IN EXCESS OF HIS ACTUAL MEAL AND
INCIDENTAL EXPENSES DURING CERTAIN CODELS AND RETAINED THE
EXCESS PER DIEM
14. The Board recognizes that the per diem rule contained in House Rule 10, clause 8 is
under the jurisdiction of the House Committee on Rules.
15. Based on the facts presented before the Board, the allegations in this Review also
implicate House Rule 23, clauses 1 and 2, which are under the jurisdiction of the
Committee on Standards of Official Conduct.
16. Regardless of which committee the House determines to appropriately address these
issues, the OCE has jurisdiction to Review alleged violations of “any law, rule,
regulation, or other standard of conduct applicable to the conduct of [a] Member, officer,
or employee in the performance of his duties or the discharge of his responsibilities.”9
A. Applicable Law, Rules, and Standards of Conduct
1. House Rules
17. Pursuant to House Rule 10, clause 8(b):
“The following conditions shall apply with respect to travel outside the United States or
its territories or possessions . . . (2) A member or employee shall be reimbursed for the
expenses of such individual for a day at the lesser of--(A) the per diem set forth in applicable Federal law; or
(B) the actual, unreimbursed expenses (other than for transportation) incurred during
that day.”
18. Pursuant to House Rule 23, clause 2:
“A Member, Delegate, Resident Commissioner, officer, or employee of the House shall
adhere to the spirit and the letter of the Rules of the House and to the rules of duly
constituted committees thereof.”

9

H. Res. 895 of the 110th Congress, as amended, Section 1(c)(1)(A).
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19. Pursuant to House Rule 23, clause 1:
“A Member, Delegate, Resident Commissioner, officer, or employee of the House shall
conduct himself at all times in a manner that shall reflect credibility on the House.”
2. Federal Travel Regulation and Other Guidance
20. House Rule 10, clause 8(b), incorporates by reference Federal law governing the use of
per diem. Specifically, Public Law 95-384 governs per diem provided to congressional
travelers. Per diem rates are established under 5 U.S.C.§ 5702 and the Federal Travel
Regulation, 41 C.F.R. chs. 300-304.
21. The “per diem allowance (also referred to as subsistence allowance) is a daily payment
instead of reimbursement for actual expenses for lodging, meals, and related incidental
expenses. The per diem allowance is separate from transportation expenses and other
miscellaneous expenses.”10
22. Lodging expenses include “expenses, except lodging taxes in the United States, for
overnight sleeping facilities, baths, personal use of the room during daytime, telephone
access fee, and service charges for fans, air conditioners, heaters, and fires furnished in
the room when such charges are not included in the room rate.”11
23. Meal expenses are “expenses for breakfast, lunch, dinner and related tips and taxes
(specifically excluded are alcoholic beverage and entertainment expenses, and any
expenses incurred for other persons).”12
24. Incidental expenses are “(1) Fees and tips given to porters, baggage carriers, bellhops,
hotel maids, stewards or stewardesses and others on ships, and hotel servants in foreign
countries; (2) Transportation between places of lodging or business and places where
meals are taken, if suitable meals cannot be obtained at the TDY site; and (3) Mailing
cost associated with filing travel vouchers and payment of Government sponsored charge
card billings.”13
25. “Per Diem consists of two components: the lodging rate and the M&IE. Per diem rates
are established by the Department of State for foreign cities. The foreign per diem rates
are established monthly by the Department of State based on actual reported costs of
hotel, meals and incidental expenses in individual cities around the world. Therefore,

10

41 C.F.R. § 300-3.1 (emphasis added).
Id.
12
Id.
13
Id.
11
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routine expenses are usually well within the per diem rates and it is sufficient to
authorize per diem payments based on those rates.”14
26. Under the Federal Travel Regulation, the allocation of meals and incidental expenses
(“M&IE”) rates that was used in making deductions from the M&IE are as follows: 15%
for breakfast, 25% for lunch, 40% for dinner, and the remainder for incidental expenses.
For example, if the M&IE for a specific city was $100 per day, it was allocated as $15 is
for breakfast, $25 for lunch, $40 for dinner, and $20 for incidental expenses.15
27. According to The United States Department of State Bureau of Legislative Affairs Official
Foreign Travel Guide published for the U.S. Congress, Members are advised the
following:

28. The House has a adopted a general rule for all committees that per diem allowance (the
set rates) in excess of actual expenses may not be retained.16
B. Representative Engel Made Public Statements Indicating That He May Have
Retained Excess Per Diem
29. On March 2, 2010, the Wall Street Journal published an article entitled “Rewards From
Traveling Abroad.”17
30. In that article, Representative Engel’s statements indicated that he may have retained
excess per diem that he received during the CODELs.

14

United States Department of State Bureau of Legislative Affairs, Official Foreign Travel Guide for the U.S.
Congress. (Exhibit 6 at 10-8483-023).
15
41 C.F.R. ch. 301, App. B.
16
House Rule 10, clause 8.
17
Brody Mullins and T.W. Farnam, “Rewards From Traveling Abroad,” Wall St. J., March 2, 2010 (Exhibit 5 at
10-8483_017).
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31. According to the article: “In an interview, Engel said he normally keeps leftover funds
when he travels, but he doesn’t recall the details of his South American travels.”18
32. The article also quoted Representative Engel as saying, “If there was anything left, it was
negligible . . . There are no windfalls from these.”19
33. In an interview with the OCE, Representative Engel confirmed that he was accurately
quoted in the article.20
C. Representative Engel’s Use of Per Diem for Expenses Other Than Meals and
Incidentals Provides Substantial Reason to Believe That He Had Excess Per
Diem and He Did not Return Excess Per Diem
34. Representative Engel used per diem for expenses other than his personal lodging, meals,
and incidentals.
35. Specifically, he occasionally used the per diem to cover the meals and entertainment of
leaders or residents of the country that he visited.21
36. He also used the per diem to purchase gifts for his secretary and chief of staff on
occasion.22
37. Representative Engel’s use of the per diem for purposes other than his personal meals and
incidental expenses suggests that his actual meal and incidental expenses were less than
the per diem that he received.
38. As a result, there is substantial reason to believe that Representative Engel had excess per
diem after certain CODELs.
D. Estimates of Representative Engel’s Meal and Incidental Expenses Provide
Substantial Reason to Believe That His Excess Per Diem was More than a De
Minimis Amount for Certain CODELs
39. Based on the information before the OCE, the exact amount of his meal and incidental
expenses for each CODEL is unknown.

18

Id.
Id.
20
Engel MOI (Exhibit 6 at 10-8483_023).
21
Engel Letter (Exhibit 7 at 10-8483_026). The definition of permissible meal expenses excludes “entertainment
expenses, and any expenses incurred for other persons”. 41 C.F.R. § 300-3.1.
22
Engel MOI (Exhibit 6 at 10-8483-022).
19
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40. Consequently, the OCE used an estimate of expenses to determine whether it appeared
that Representative Engel retained excess per diem that was more than a de minimis
amount.
41. The OCE Board notes that the sole purpose of the estimated meal and incidental expenses
is to determine if there is substantial reason to believe that the Member had excess per
diem that was more than a de minimis amount. The estimates are not intended to be used
to conclude the exact amount of any excess per diem that the Member may have retained.
42. If an estimate is not used, a House Member or staff could impede the enforcement of
Rule 10, clause 8, by simply not maintaining any records of his or her actual expenses.
43. Representative Engel’s description of his typical meal and incidental expenses provides
the basis for estimating his actual expenses.
44. Representative Engel’s meals during CODELs falls into the following three categories:
a) meals that were provided to him at no charge. These meals include working
lunches, and official dinners that were hosted as part of the official events of the
CODELs. Representative Engel stated that these meals were often available, but
not always. In addition, he told the OCE that the food was of poor quality and he
would often purchase his own meal after such events with the per diem; 23
b) meals that were paid for by military personnel escorting the CODEL who
Representative Engel later reimbursed. These are the meals where multiple
Members of Congress and staff attend and the military escort (e.g., U.S. Air Force
official) paid for the dinner on behalf of all participants and then sent an invoice
to each person for their portion of the bill;24 and
c) meals that Representative Engel directly paid for himself.25
45. With respect to incidental expenses, Representative Engel told the OCE that he used per
diem for ground transportation. However, he also noted that most ground transportation
was provided to him at no cost. He also used the per diem for water bottles, toiletries,
bug spray and other miscellaneous items.26
46. As a result, the invoice received from the military escorts for each CODEL, along with the
itinerary of meals that were provided at no charge to Representative Engel, provided an
estimate of his meal expenses other than the meals that he purchased directly for himself.
23

Id.
Id.
25
Id.
26
Id.
24
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E. Representative Engel Did Not Return Any Excess Per Diem for Meals and
Incidental Expenses
47. Representative Engel did not return any excess per diem and he believes that if he had
any excess per diem, it was a de minimis amount.27
48. Representative Engel believes that on some CODELs his per diem did not cover all of his
expenses. For example, during CODEL Engel to Trinidad and Tobago, St. Vincent, and
the Grenadines, Representative Engel told the OCE he did not have enough per diem
because certain meals were very expensive.28
49. Procedures were in place at the time of Representative Engel’s travel for him to return
excess per diem.
50. Each of the relevant CODELs was organized by the House Committee on Foreign Affairs
(“HCFA”).
51. The HCFA Travel Coordinator is responsible for reporting the amount per diem that
Members received and recording any excess per diem that Members of Congress or staff
returned.29
52. The Travel Coordinator estimates that approximately 50% of travelers return unused per
diem. She also noted that House staff usually returns per diem at a higher rate than
House Members.30
53. The Travel Coordinator requires each traveler to submit to her a signed travel form that
lists the amount of “Per Diem Returned.”31

27

Engel Letter (Exhibit 7 at 10-8483-027).
Engel MOI (Exhibit 6 at 10-8483_023).
29
HCFA Travel Coordinator MOI (Exhibit 3 at 10-8483_009).
30
Id. at 10-8483_009.
31
Id. at 10-8483_009.
28
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54. Representative Engel submitted these forms for various trips, including CODEL Engel
(Feb 2009), and indicated that he had “0” per diem to return.32

55. There is substantial reason to believe that Representative Engel had excess per diem for
certain CODELs and he did not return per diem, even when there were procedures in
place for him to return the per diem.

32

House Committee on Foreign Affairs Individual Report on Committee Travel for Representative Eliot L. Engel,
dated October 1, 2009 (Exhibit 9 at 10-8483_051).
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56. Although, the available evidence does not establish the exact amount of actual expenses
for Representative Engel’s CODELs, after estimating meal and incidental expenses, there
is substantial reason to believe that Representative Engel retained excess per diem from
the following CODELs:
SUMMARY OF ESTIMATED EXCESS PER DIEM
CODEL

DATE

CODEL Engel to Kosovo

Jun 13 to Jun 16,
2008

$420.00

 $370.00

Estimated
Excess Per
Diem
 $50.00

CODEL Engel to Peru, Chile, and
Paraguay

Nov 6 to Nov 13,
2008

$984.00

 $720.00

 $264.00

CODEL Engel to Mexico, Nicaragua,
and Jamaica

Feb 16 to Feb, 22
2009

$866.00

 $709.00

 $157.00

CODEL Engel to Trinidad and
Tobago & St. Vincent and the
Grenadines

Apr 17 to Apr 21,
2009

$622.00

 $519.00

 $103.00

CODEL Engel to El Salvador &
Honduras

May 31 to Jun 2,
2009

$154.00

 $111.00

 $43.00

CODEL Engel to Panama, Argentina
and Columbia

Jan 3 to Jan 10,
2010

$1,062.00

 $987.00

 $75.00

CODEL Engel to Israel

Feb 13 to Feb 19,
2010

$910.00

 $864.00

 $46.00

$5,018.00

 $4,280.00

 $738.00

Total

M&IE
Per Diem33

Estimated
Expenses34

1. CODEL Engel (Jun 2008)
57. During CODEL Engel to Kosovo, Representative Engel received per diem for meals and
incidental expenses in the amount of $420.00.35

33

M&IE Per Diem calculated using travel itineraries; the monthly per diem rates established by the Office of
Allowances, United Sates Department of State; and where applicable, travel vouchers and travel authorization letters.
34
Estimated expenses were calculated using the “Allocation of M&IE Rates to be Used in Making Deductions from
the M&IE Allowance,” which lists the amount of per diem expected to be allocated for breakfast, lunch, dinner, and
incidentals. 41 C.F.R. ch. 301 App. B.
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58. According to the CODEL itinerary, at least two meals appear to have been provided at no
cost to Representatives who attended the CODEL.36
59. Representative Engel’s estimated meal and incidental expenses are based on the Federal
Travel Regulation allocation formula.37
60. The estimated amount of meals and incidental expenses is $370.00.
61. Accordingly, the estimated excess per diem is $50.00.
CODEL ENGEL TO KOSOVO
(JUNE 13 TO JUNE 18, 2008)
Meals &
Incidentals

Jun 13

Jun 14

Jun 15

Jun 16

Jun 17

Jun 18

Breakfast

 $9

 $9

 $9

 $15

 $21

$0.00

Lunch

 $16

 $16

 $16

 $24

 $34

Dinner

 $25

Hosted

Hosted

 $39

 $55

Incidentals

 $12

 $12

 $12

 $19

 $27

$0.00

M&IE Received

$420.00

Estimated M&IE

 $370.00
 $50.00

Estimated Excess Per Diem

62. There is substantial reason to believe that Representative Engel had excess per diem after
CODEL Engel (Jun 2008) that he did not return to the U.S. Treasury.
2. CODEL Engel (Nov 2008)
63. During CODEL Engel to Peru, Chile, and Paraguay, Representative Engel received an
enhanced per diem for meals and incidental expenses in the amount of $984.00.38

35

See Itinerary for Codel Engel (June 13 to June 16, 2008) (Exhibit 10 at 10-8483_053-054); monthly per diem rates
established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
36
Itinerary for CODEL Engel (June 13 to June 16, 2008) (Exhibit 10 at 10-8483_053-054).
37
41 C.F.R. ch. 301 App. B.

14

CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
64. According to the CODEL itinerary, at least five meals appear to have been provided at no
cost to Representatives who attended the CODEL.39
65. Representative Engel’s estimated meal and incidental expenses are based on the Federal
Travel Regulation allocation formula.40
66. The estimated amount of meals and incidental expenses is $720.00.
67. Accordingly, the estimated excess per diem is $264.00.
CODEL ENGEL TO PERU, CHILE, AND PARAGUAY
(NOVEMBER 6 TO NOVEMBER 13, 2008)
Meals &
Incidentals

Nov 6

Nov 7

Nov 8

Nov 9

Nov 10

Nov 11

Nov 12

Nov 13

Breakfast

 $22

 $22

 $22

 $22

 $22

 $19

 $19

$0.00

Lunch

 $37

Hosted

 $37

 $37

 $37

 $31

 $31

Dinner

Hosted

 $58

 $58

Hosted

Hosted

Hosted

 $49

Incidentals

 $29

 $29

 $29

 $30

 $30

 $25

 $25

M&IE Received

$0.00
$984.00

Estimated for Additional M&IE

 $720.00

Estimated Excess Per Diem

 $264.00

68. There is substantial reason to believe that Representative Engel had excess per diem after
CODEL Engel (Feb 2009) that he did not return to the U.S. Treasury.
3. CODEL Engel (Feb 2009)
69. During CODEL Engel to Mexico, Nicaragua, and Jamaica, Representative Engel
received an enhanced per diem for M&IE in the amount of $866.00.41
38

See Travel Voucher for CODEL Engel (Exhibit 11 at 10-8483_056-057; Itinerary for CODEL Engel (November 6
to November 13, 2008) (Exhibit 12 at 10-8483_059-060); monthly per diem rates established by the Office of
Allowances, United States Department of State <available at http://aoprals.state.gov/web920/per_diem.asp>.
39
Itinerary for CODEL Engel (November 6 to November 13, 2008) (Exhibit 12 at 10-84830059-060).
40
41 C.F.R. ch. 301 App. B.
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70. According to the itinerary for CODEL Engel, at least one meal appears to have been
provided at no cost to Representatives who participated during the seven-day trip.42
71. Following the CODEL, Representative Engel owed the military escort $135.25 for meals
and other expenses that were incurred on behalf of Representative Engel.43 An invoice
was sent to Representative Engel, dated February 27, 2009.

41

See Letter from Howard Berman to the Secretary of State dated February 11, 2009 (Exhibit 13 at 10-8483_062);
Itinerary for CODEL Engel (February 16 to February 22, 2009) (Exhibit 14 at 10-8483_064-068); monthly per diem
rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
42
Itinerary for CODEL Engel (February 16 to February 22, 2009) (Exhibit 14 at 10-8483_064-068).
43
Letter from Major Calvin E. Daniels Jr., to Representative Eliot Engel, dated February 27, 2009 (Exhibit 15 at 108483-070).
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72. The amount of M&IE per diem remaining after the billed expenses for four meals is
$730.75.
73. Representative Engel may have incurred meal and incidental expenses in addition to those
owed to the military escort. The estimate of these additional meal and incidental expenses
is based on the Federal Travel Regulation allocation formula.44
74. The estimated amount of meals and incidental expenses is $574.00.
75. Accordingly, the estimated excess per diem is $157.00.
CODEL ENGEL TO MEXICO, NICARAGUA, AND JAMAICA
(FEBRUARY 16 TO FEBRUARY 22, 2009)
Meals &
Incidentals

Feb 16

Breakfast

Feb 17

Feb 18

Feb 19

Feb 20

Feb 21

Feb 22

 $22

 $17

 $17

 $20

 $20

$0.00
$0.00

Lunch

Billed

Billed

 $28

 $28

Billed

Billed

Dinner

 $58

 $58

Hosted

 $44

 $53

 $53

Incidentals

 $29

 $29

 $22

 $22

 $27

 $27

$0.00

M&IE Received

$866.00

Billed

$135.25

Estimated M&IE

 $574.00

Estimated Excess Per Diem

 $156.75

76. There is substantial reason to believe that Representative Engel had excess per diem after
CODEL Engel (Feb 2009) that he did not return to the U.S. Treasury.
4. CODEL Engel (Apr 2009)
77. During CODEL Engel to Trinidad and Tobago, St. Vincent, and the Grenadines,
Representative Engel received per diem for meals and incidental expenses in the amount
of $622.00.45
44

41 C.F.R. ch. 301 App. B.
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78. According to the CODEL itinerary, at least two meals appear to have been provided at no
cost to Representatives who attended the CODEL.46
79. Following the CODEL, Representative Engel owed the military escort $283.42 for meal
and other expenses that were incurred on behalf of Representative Engel.47

80. The M&IE per diem remaining after the billed meal expenses is $338.58
81. Representative Engel may have incurred meal and incidental expenses in addition to the
amount owed to the military escort. The estimate of these additional meal and incidental
expenses is based on the Federal Travel Regulation allocation formula.48

45

See Itinerary for CODEL Engel (April 17 to April 21, 2009) (Exhibit 16 at 10-8483_072-073); Expense Sheet for
CODEL Engel (Exhibit 17 at 10-8483_075-076); monthly per diem rates established by the Office of Allowances,
United States Department of State <available at http://aoprals.state.gov/web920/per_diem.asp>.
46
Itinerary for CODEL Engel (April. 17 to April 21, 2009) (Exhibit 16 at10-8483_072-073).
47
Letter from Lt. Col. Jeffrey E. Warmka to Representative Eliot Engel, dated May 4, 2009 (Exhibit 18 at 10-8483078).
48
41 C.F.R. ch. 301 App. B.
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82. The estimated amount of meals and incidental expenses is $236.00.
83. Accordingly, the estimated excess per diem is $103.00.
CODEL ENGEL TO TRINIDAD AND TOBAGO, SAINT VINCENT, AND THE GRENADINES
(APRIL 17 TO APRIL 21, 2009)
Meals &
Incidentals

Apr 17

Apr 18

Apr 19

Apr 20

Apr 21

Breakfast

 $26

Hosted

 $15

 $26

$0.00

Lunch

 $43

Billed

 $26

Billed

Dinner

Billed

Billed

Hosted

Hosted

Incidentals

 $35

 $35

 $21

 $35

$0.00

M&IE Received

$622.00

Billed

$283.42
 $236.00

Estimated M&IE
Estimated Excess Per Diem

$103.00

84. According to Representative Engel, he did not have any excess per diem on CODEL Engel
(Apr 2009) because the delegation was greatly overcharged by a restaurant for a dinner.
85. Based on the information before the OCE, there is substantial reason to believe that
Representative Engel had excess per diem for CODEL Engel (Jan 2010) that he did not
return to the U.S. Treasury.
5. CODEL Engel (May 2009)
86. During CODEL Engel to El Salvador and Honduras, Representative Engel received an
enhanced per diem for meals and incidental expenses in the amount of $154.00.49
87. According to the CODEL itinerary, at least three meals appear to have been provided at
no cost to the Representatives who attended the CODEL.50
49

See Travel Voucher for CODEL Engel (Exhibit 19 at 10-8483_080); Itinerary for CODEL Engel (May 31 to June
2, 2009) (Exhibit 20 at 10-8483_082); monthly per diem rates established by the Office of Allowances, United
States Department of State <available at http://aoprals.state.gov/web920/per_diem.asp>.
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88. Representative Engel’s estimated meal and incidental expenses are based on the Federal
Travel Regulation allocation formula.51
89. The estimated amount of meals and incidental expenses is $111.00.
90. Accordingly, the estimated excess per diem is $43.00.
CODEL ENGEL TO EL SALVADOR AND HONDURAS
(MAY 31 TO JUNE 2, 2009)
Meals &
Incidentals

May 31

Jun 1

Jun 2

Jun 3

Breakfast

 $12

 $12

$0.00

Lunch

Hosted

 $26

Dinner

Hosted

Hosted

 $31

Incidentals

$0.00

 $15

 $15

M&IE Received

$0.00
$154.00
 $111.00

Estimated for Additional M&IE

 $43.00

Estimated Excess Per Diem

91. There is substantial reason to believe that Representative Engel had excess per diem for
CODEL Engel (May 2009) that he did not return to the U.S. Treasury.
6.

CODEL Engel (Jan 2010)

92. During CODEL Engel to Panama, Argentina, and Columbia, Representative Engel
received an enhanced per diem for M&IE in the amount of $1,062.00.52
93. According to an itinerary for CODEL Engel, at least five meals appear to have been
provided at no cost to Representatives who attended the eight-day trip.53
50

Itinerary for CODEL Engel (May 31 to June 2, 2009) (Exhibit 20 at 10-8483_082).
41 C.F.R. ch. 301 App. B.
52
See Travel Voucher for CODEL Engel (Exhibit 21 at 10-8483_084-085); Itinerary for CODEL Engel (January 3
to January 10, 2010) (Exhibit 22 at 10-8483_087-088); and monthly per diem rates established by the Office of
Allowances, United States Department of State <available at http://aoprals.state.gov/web920/per_diem.asp>.
53
Itinerary for CODEL Engel (January 3 to January 10, 2010) (Exhibit 22 at 10-8483_087-088).
51
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94. Following the CODEL, Representative Engel owed the military escort $258.57 for meal
and other expenses that were incurred on behalf of Representative Engel.54

95. The M&IE per diem remaining after the billed meal expenses is $803.00.
96. Representative Engel may have incurred meal and incidental expenses in addition to those
owed to the military escort. The estimate of these additional meal and incidental expenses
is based on the Federal Travel Regulation allocation formula.55
97. The estimated amount of meals and incidental expenses is $728.00.
54

Letter from Lt. Col. Heide E. Cornell to Representative Eliot Engel, dated January 12, 2010 (Exhibit 23 at 108483-_090).
55
41 C.F.R. ch. 301 App. B.
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98. Accordingly, the estimated excess per diem is $75.00.
CODEL ENGEL TO PANAMA, ARGENTINA, AND COLUMBIA
(JANUARY 3 TO JANUARY 10, 2010)
Meals &
Incidentals

Jan 3

Breakfast

Jan 4

Jan 5

Jan 6

Jan 7

Jan 8

Jan 9

Jan 10

 $22

 $22

 $22

 $24

 $24

 $24

$0.00
Billed

Lunch

Billed

Hosted

 $36

Hosted

 $40

Billed

Billed

Dinner

 $58

 $58

Billed

 $58

Hosted

 $64

 $64

Incidentals

 $29

 $29

 $29

 $29

 $32

 $32

 $32

M&IE Received

$0.00
$1,062.00

Billed

$258.57
 $728.00

Estimated M&IE

 $75.00

Estimated Excess Per Diem

99. As a result, there is substantial reason to believe that Representative Engel had excess per
diem for CODEL Engel (Jan 2010) that he did not return to the U.S. Treasury.
7. CODEL Engel to Israel (Feb 2010)
100. During CODEL Engel to Israel, Representative Engel received an enhanced per diem for
meals and incidental expenses in the amount of $910.00.56
101. According to the CODEL itinerary, at least one meal appears to have been provided at no
cost to Representatives who attended the CODEL.57
102. Representative Engel’s estimated meal and incidental expenses are based on the Federal
Travel Regulation allocation formula.58

56

See Travel Voucher for CODEL Engel (Exhibit 24 at 10-8483_092); Itinerary for CODEL Engel (February 13 to
February 19, 2010) (Exhibit 25 at 10-8483_094); monthly per diem rates established by the Office of Allowances,
United States Department of State <available at http://aoprals.state.gov/web920/per_diem.asp>.
57
Itinerary for CODEL Engel (February 13 to February 19, 2010) (Exhibit 25 at 10-8483_094).
58
41 C.F.R. ch. 301 App. B.
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103. The estimated amount of meals and incidental expenses is $864.00.
104. Accordingly, the estimated excess per diem is $46.00.
CODEL ENGEL TO ISRAEL
(FEBRUARY 13 TO FEBRUARY 19, 2010)
Meals &
Incidentals

Feb 14

Feb 15

Feb 16

Feb 17

Feb 18

Feb 19

Breakfast

 $27

 $27

 $27

 $27

 $27

$0.00

Lunch

 $46

Hosted

 $46

 $46

 $46

Dinner

 $73

 $73

 $73

 $73

 $73

Incidentals

 $36

 $36

 $36

 $36

 $36

$0.00

M&IE Received

$910.00

Estimated M&IE

 $864.00
 $46.00

Estimated Excess Per Diem

105. There is substantial reason to believe that Representative Engel had excess per diem after
CODEL Engel (Feb 2010) that he did not return to the U.S. Treasury.
III. CONCLUSION
106. Pursuant to House Rule 10, clause 8, House Members imposed on themselves a
restriction on the use of per diem for foreign travel. Specifically, House Members and
staff may receive reimbursement for expenses that is the lesser of: (1) the applicable per
diem; or (2) actual expenses.
107. Pursuant to House Rule 23, clause 2, House Members must adhere to the spirit and the
letter of the rules. Accordingly, House Rule 10, clause 8, requires the return to the U.S.
Treasury of any per diem that a Member receives that is in excess of the Member’s actual
expenses.
108. Pursuant to House Rule 23, clause 1, House Members must conduct themselves at all times
in a manner that shall reflect credibility on the House. Representative Engel’s public
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statements indicate that he may have retained excess per diem. As a result, if there is a
violation, it implicates House Rule 23, clause 1 because it may be considered flagrant.59
109. Based on the information available to the OCE during this Review, Representative
Engel’s meals and incidental expenses were less than the per diem he received to cover
these expenses during the following CODELs: CODEL Engel (Jun 2008); CODEL
Engel (Nov 2008); CODEL Engel (Feb 2009); CODEL Engel (Apr 2009); CODEL Engel
(May 2009); CODEL Engel (Jan 2010); and CODEL Engel (Feb 2010).
110. Based on the information available to the OCE during this Review, Representative Engel
did not return any excess per diem for meal and incidental expenses. Therefore, there is
substantial reason to believe that he may have violated House Rule 10, clause 8; House
Rule 23, clauses 1 and 2.
111. For these reasons, the Board recommends that the Committee on Standards of Official
Conduct further Review the above described allegations concerning Representative Engel.

IV. INFORMATION THE OCE WAS UNABLE TO OBTAIN
112. The OCE requested information from the U.S. Department of State concerning letters of
authorization for certain CODELs and records of Representative Engel returning excess
per diem. The U.S. Department of State was cooperative with retrieving the information
but was unable to acquire proper authorization to release the documents to the OCE
before the end of this Review.
113. The OCE requested information from the U.S. Air Force Congressional Liaison Office
concerning meal and other expenses incurred on behalf of Representative Engel and
reimbursed by Representative Engel. The U.S. Air Force Congressional Liaison Office
was cooperative with discussing the information with OCE staff but was unable to acquire
proper authorization to release the documents to the OCE before the end of this Review.

59

House Ethics Manual (2008) at 13.
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES
REPORT
Review No. 10-7960
The Board of the Office of Congressional Ethics (the “Board”), by a vote of no less than four
members, on July 23, 2010, adopted the following report and ordered it to be transmitted to the
Committee on Standards of Official Conduct of the United States House of Representatives.
SUBJECT: Representative Alcee L. Hastings
NATURE OF THE ALLEGED VIOLATION: In 2008, Representative Alcee L. Hastings
participated in a Congressional Delegation to Astana, Kazakhstan. During the trip, he received a
travel per diem for meals and incidental expenses with an approximate value of $1,108.00.
Public statements attributed to Representative Hastings indicated that he may have used the per
diem for impermissible purposes. In addition, these public statements indicate that he may have
used the per diem for impermissible purposes during other trips.
If Representative Hastings’ actual meal and incidental expenses during foreign travel were less
than the per diem received and he did not return the excess per diem, he may have violated
House Rule 10, clause 8 and House Rule 23, clauses 1 and 2.
RECOMMENDATION: The Board recommends that the Committee on Standards of Official
Conduct further review the above allegations.
VOTES IN THE AFFIRMATIVE: 6
VOTES IN THE NEGATIVE: 0
MEMBER OF THE BOARD OR STAFF DESIGNATED TO PRESENT THIS REPORT TO
THE COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT: Leo Wise, Staff Director
& Chief Counsel.

1

CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
FINDINGS OF FACT AND CITATIONS TO LAW
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

FINDINGS OF FACT AND CITATIONS TO LAW
Review No. 10-7960
On July 23, 2010, the Board of the Office of Congressional Ethics (the “Board”) adopted the
following findings of fact and accompanying citations to law, regulations, rules and standards of
conduct (in italics). The Board notes that these findings do not constitute a determination of
whether or not a violation actually occurred.

I.

INTRODUCTION
1. The Rules of the 111th Congress were adopted by the U.S. House of Representatives on
January 6, 2009. Rule 10, clause 8, provides that House Members and staff on official
foreign travel receive reimbursement for their official expenses at the lesser of (1) the
applicable per diem; or (2) the actual expenses incurred. The Rules of the 110th
Congress included the identical provision.1 By this rule, Members of the House imposed
on themselves a requirement that per diem in excess of actual expenses is to be returned.
The Speaker of the House recently underscored this requirement and restated the rule that
“[a]ny per diem provided to members or staff is intended to be expended only for official
purposes related to the trip. Excess funds are to be returned to the Treasury . . . .” 2
2. During this Review, various committees which authorize foreign travel and the U.S.
Department of State all informed the Office of Congressional Ethics (“OCE”) that many
Members and staff use per diem properly, comply with the rule and return excess per diem.
The House Committee on Foreign Affairs, the House Committee on Armed Services, the
Commission Security and Cooperation in Europe, and the Bureau of Legislative Affairs of
the U.S. Department of State each has staff responsible for collecting and recording the
return of excess per diem from Members and staff. According to the officials, Members
and staff routinely return excess per diem to these entities. 3

1

Rules of the House of Representatives, 111th Cong. Rule X, Clause 8, adopted under H. Res. 5, 111th Cong.
(January 6, 2009).
2
Letter from the Speaker of the House to House Committee Chairmen, dated May 13, 2010 (Exhibit 1 at 107960_0002).
3
Memorandum of Interview of Commission on Security and Cooperation in Europe Office Manager, June 3, 2010
(“CSCE Office Manager MOI”) (Exhibit 2 at 10-7960_0006); Memorandum of Interview of House Committee on
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3. Notwithstanding the rule and the compliance by many Members and staff, several
Members claimed that it is common practice by some to use per diem for purposes other
than official expenses and to retain excess per diem. While this practice may seem to be
consistent with the rationale for a per diem approach to covering travel expenses without
need for itemized accounting, it nonetheless appears to be contrary to the rule the House
adopted and with which many Members evidently do comply. The Board determined that
fairness dictates upholding the standard stated in the rule and adhered to by many, rather
than excusing a practice of noncompliance, however pervasive.
4. Representative Hastings acknowledged publically before the commencement of the
OCE’s Review that he used per diem for expenses other than meals and incidentals.4
During the Review, he acknowledged that he used per diem for expenses other than
meals and incidentals, which suggests that he had excess per diem.5
A. Summary of Allegations
5. Based on the information presented before the Office of Congressional Ethics (“OCE”),
there is substantial reason to believe that Representative Alcee L. Hastings may have
violated House Rule 10, clause 8 and House Rule 23, clauses 1 and 2 by retaining excess
per diem when his actual meal and incidental expenses were less than the per diem that
he received during various Congressional Delegation trips (“CODELs”).
B. Jurisdictional Statement
6. The allegations that were the subject of this Review concern Representative Hastings, a
Member of the United State House of Representatives from the 23rd District of Florida.
The Resolution the United States House of Representatives adopted creating the OCE
directs that, “[n]o review shall be undertaken . . . by the board of any alleged violation that
occurred before the date of adoption of this resolution.” The House adopted this
Resolution on March 11, 2008. The conduct under Review occurred after March 11, 2008.
C. Procedural History
7. The OCE received a written request for a preliminary Review in this matter signed by at
least two members of the Board on April 12, 2010. The preliminary Review commenced
on April 13, 2010. The preliminary Review was scheduled to end on May 13, 2010.

Foreign Affairs Travel Coordinator, June 2, 2010 (Exhibit 3 at 10-7960_0009); and Memorandum of Interview of
House Armed Services Committee Travel Coordinator, June 8, 2010 (Exhibit 4 at 10-7960_0014).
4
Brody Mullins and T.W. Farnam, “Lawmakers Keep the Change,” The Wall St. J. (March 2, 2010) (Exhibit 5 at
10-7960_0018).
5
Memorandum of Interview of Representative Alcee L. Hastings (“Hastings MOI”) (Exhibit 6 at 10-7960_0021-0025);
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8. At least three members of the Board voted to initiate a second-phase Review in this
matter on May 11, 2010. The second phase Review commenced on May 14, 2010.6 The
second-phase Review was scheduled to end on June 28, 2010.
9. The Board voted to extend the 45-day second-phase Review by an additional 14 days on
June 21, 2010, as provided for under H. Res 895. Following the extension, the secondphase Review was scheduled to end on July 12, 2010.7
10. Representative Hastings submitted a written statement to the Board, under Rule 9(B) of
the OCE’s Rules for the Conduct of Investigations, on July 20, 2010.8
11. The Board voted to refer the matter to the Committee on Standards of Official Conduct
for further Review and adopted these findings on July 23, 2010.
12. This report and findings in this matter were transmitted to the Committee on Standards of
Official Conduct on July 30, 2010.

D. Summary of Investigative Activity
13. The OCE requested documentary and testimonial information from the following
sources:
(1) Representative Hastings;
(2) Commission on Security and Cooperation in Europe (“CSCE”);
(3) CSCE Office Manager;
(4) House Committee on Foreign Affairs;
(5) House Committee on Foreign Affairs Travel Coordinator;
(6) House Committee on Armed Services;
(7) House Committee on Armed Services Travel Coordinator;
(8) Bureau of Legislative Affairs of the United States Department of State; and
(9) United States Air Force Congressional Liaison Office.

6

According to the Resolution, the Board must vote on whether to conduct a second-phase Review in a matter before
the expiration of the 30-day preliminary Review. If the Board votes for a second-phase, the second-phase begins
when the preliminary Review ends. The second-phase Review does not begin on the date of the Board vote.
7
Id. at § 1(c)(2)(A)(ii) (2008).
8
Letter from Representative Alcee L. Hastings to the Board of the Office of Congressional Ethics, dated July 20,
2010 (Exhibit 7 at 10-7960_0027-0028).
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II. THERE IS SUBSTANTIAL REASON TO BELIEVE THAT REPRESENTATIVE
HASTINGS RECEIVED PER DIEM IN EXCESS OF HIS ACTUAL MEAL AND
INCIDENTAL EXPENSES DURING CERTAIN CODELS AND RETAINED THE
EXCESS PER DIEM
14. The Board recognizes that the per diem rule contained in House Rule 10, clause 8 is
under the jurisdiction of the House Committee on Rules.
15. Based on the facts presented before the Board, the allegations in this Review also
implicate House Rule 23, clauses 1 and 2, which are under the jurisdiction of the
Committee on Standards of Official Conduct.
16. Regardless of which committee the House determines to appropriately address these
issues, the OCE has jurisdiction to Review alleged violations of “any law, rule,
regulation, or other standard of conduct applicable to the conduct of [a] Member, officer,
or employee in the performance of his duties or the discharge of his responsibilities.”9
A. Applicable Law, Rules, and Standards of Conduct
1. House Rules
17. Pursuant to House Rule 10, clause 8(b):
“The following conditions shall apply with respect to travel outside the United States or
its territories or possessions . . . (2) A member or employee shall be reimbursed for the
expenses of such individual for a day at the lesser of--(A) the per diem set forth in applicable Federal law; or
(B) the actual, unreimbursed expenses (other than for transportation) incurred during
that day.”
18. Pursuant to House Rule 23, clause 2:
“A Member, Delegate, Resident Commissioner, officer, or employee of the House shall
adhere to the spirit and the letter of the Rules of the House and to the rules of duly
constituted committees thereof.”
19. Pursuant to House Rule 23, clause 1:
“A Member, Delegate, Resident Commissioner, officer, or employee of the House shall
conduct himself at all times in a manner that shall reflect credibility on the House.”

9

H. Res. 895, 110th Cong., Section 1(c)(1)(A) (2008) (as amended).
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2. Federal Travel Regulation and Other Guidance
20. House Rule 10, clause 8(b), incorporates by reference Federal law governing the use of
per diem. Specifically, Public Law 95-384 governs per diem provided to congressional
travelers. Per diem rates are established under 5 U.S.C.§ 5702 and the Federal Travel
Regulation, 41 C.F.R. chs. 300-304.
21. The “per diem allowance (also referred to as subsistence allowance) is a daily payment
instead of reimbursement for actual expenses for lodging, meals, and related incidental
expenses. The per diem allowance is separate from transportation expenses and other
miscellaneous expenses.”10
22. Lodging expenses include “expenses, except lodging taxes in the United States, for
overnight sleeping facilities, baths, personal use of the room during daytime, telephone
access fee, and service charges for fans, air conditioners, heaters, and fires furnished in
the room when such charges are not included in the room rate.”11
23. Meal expenses are “expenses for breakfast, lunch, dinner and related tips and taxes
(specifically excluded are alcoholic beverage and entertainment expenses, and any
expenses incurred for other persons).”12
24. Incidental expenses are “(1) Fees and tips given to porters, baggage carriers, bellhops,
hotel maids, stewards or stewardesses and others on ships, and hotel servants in foreign
countries; (2) Transportation between places of lodging or business and places where
meals are taken, if suitable meals cannot be obtained at the TDY site; and (3) Mailing
cost associated with filing travel vouchers and payment of Government sponsored charge
card billings.”13
25. “Per Diem consists of two components: the lodging rate and the M&IE. Per diem rates
are established by the Department of State for foreign cities. The foreign per diem rates
are established monthly by the Department of State based on actual reported costs of
hotel, meals and incidental expenses in individual cities around the world. Therefore,
routine expenses are usually well within the per diem rates and it is sufficient to
authorize per diem payments based on those rates.”14
26. Under the Federal Travel Regulation, the allocation of meals and incidental expenses
(“M&IE”) rates that are used in making deductions from the M&IE are as follows: 15%
10

41 C.F.R. § 300-3.1 (emphasis added).
Id.
12
Id.
13
Id.
14
United States Department of State Bureau of Legislative Affairs, Official Foreign Travel Guide for the U.S.
Congress. (Exhibit 8 at 10-7960_0030-049).
11
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for breakfast, 25% for lunch, 40% for dinner, and the remainder for incidental expenses.
For example, if the M&IE for a specific city was $100 per day, it was allocated as $15 is
for breakfast, $25 for lunch, $40 for dinner, and $20 for incidental expenses. 15
27. According to The United States Department of State Bureau of Legislative Affairs Official
Foreign Travel Guide published for the U.S. Congress, Members are advised the
following:

28. The House has a adopted a general rule for all committees that per diem allowance (the
set rates) in excess of actual expenses may not be retained.16
A. Representative Hastings Made Public Statements Indicating That He May Have
Used Per Diem for Impermissible Purposes
29. On March 2, 2010, the Wall Street Journal published an article entitled “Lawmakers
Keep the Change.” 17
30. In that article, Representative Hastings’ statements indicated that he may have used per
diem that he received during CODELs for impermissible purposes.
31. According to the article: “Mr. Hastings said he sometimes used the extra taxpayer money
to buy gifts, meals or drinks for military pilots, security officials and interpreters who
travel with him. On a trip earlier this year to the Middle East, Mr. Hastings gave $100 to
an Iraqi refugee, he said.”18

15

41 C.F.R. ch. 301, App. B.
House Rule 10, clause 8.
17
Brody Mullins and T.W. Farnam, “Lawmakers Keep the Change,” The Wall St. J. (March 2, 2010) (Exhibit 5 at
10-7960_0018).
18
Id.
16
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32. The article further quotes Representative Hastings as saying: “I’m a generous spirit and a
courteous spirit . . . I stand accused.”19
33. In an interview with the OCE, Representative Hastings confirmed that he made these
statements.20
B. Representative Hastings’ Use of Per Diem for Expenses Other Than Meals and
Incidentals Provides Substantial Reason to Believe that He Had Excess Per Diem
and He Did Not Return Excess Per Diem
34. Representative Hastings used per diem for expenses other than his personal lodging,
meals, and incidentals.
35. Representative Hastings told the OCE that he used per diem to purchase meals for others
attending trips, including advisors and staff. 21
36. The Federal Travel Regulation defines “incidental expenses” as “(1) Fees and tips given
to porters, baggage carriers, bellhops, hotel maids, stewards or stewardesses and others
on ships, and hotel servants in foreign countries; (2) Transportation between places of
lodging or business and places where meals are taken, if suitable meals cannot be
obtained at the TDY site; and (3) Mailing cost associated with filing travel vouchers and
payment of Government sponsored charge card billings.”22
37. Representative Hastings characterizes “incidental expenses” as those expenses that he
would customarily incur if he were on personal travel.23
38. He purchases gifts with the per diem for various individuals attending the trips. For
example, he takes gifts such as flowers, candy, or wine to the homes of ambassadors or
other hosts. He has also purchased neckties for the pilots of a military plane on which he
traveled and did not retain receipts for such expenses.24
39. Representative Hastings used the per diem to purchase souvenirs for staff. The souvenirs
generally consist of such things as baseball caps, magnets, can openers, and thimbles. He
does not buy souvenirs for himself, his family, or his constituents. 25
40. Prior to one trip, Representative Hastings purchased baseball caps in the United States
that were customized for the trip. The caps were for the staff and Members who were
19

Id.
Hastings MOI (Exhibit 6 10-7960_0024).
21
Id. at 10-7960-0022.
22
41 C.F.R. § 300-3.1.
23
Hastings MOI (Exhibit 6 10-7960_0024).
24
Id. at 10-7960_0024.
25
Id. at 10-7960_0024.
20
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going to attend the trip. He later used the per diem to reimburse himself for this expense,
which was approximately $425.00.26
41. During a CODEL to Saudi Arabia in 2010, Iraqi refugees attended an official event and
told the audience about their struggles. One refugee described numerous tragedies that he
endured and Representative Hastings presented him with a $100 bill. He is not sure if the
money was his personal money or from his per diem. 27
42. Representative Hastings’ use of the per diem for purposes other than his personal meals
and incidental expenses suggests that his actual meal and incidental expenses were less
than the per diem that he received.
43. As a result, there is substantial reason to believe that Representative Hastings had excess
per diem for certain CODELs.
C. Estimates of Representative Hastings’ Meal and Incidental Expenses Provide
Substantial Reason to Believe that His Excess Per Diem Was More Than a De
Minimis Amount for Certain CODELs
44. Representative Hastings told the OCE that he did not keep a complete record of expenses
that he incurred on CODELs that he attended during the time period from March 2008 to
May 2010. 28
45. Based on the information before the OCE, the exact amount of his meal and incidental
expenses for each CODEL is unknown.
46. Consequently, the OCE must use an estimate of expenses to determine whether it appears
that Representative Hastings retained excess per diem that was more than a de minimis
amount.
47. The OCE Board notes that the sole purpose of the estimated meal and incidental expenses
is to determine if there is substantial reason to believe that the Member had excess per
diem that was more than a de minimis amount. The estimates are not intended to be used
to conclude the exact amount of any excess per diem that the Member may have retained.
48. Without the use of an estimate, a House Member or staff could impede the enforcement
of Rule 10, clause 8, by simply not maintaining any records of his or her actual expenses.

26

Id. at 10-7960_0024.
Id. at 10-7960_0024.
28
Id. at 10-7960-_0021.
27
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D. Representative Hastings Did Not Return Any Excess Per Diem for Meals and
Incidental Expenses
49. Representative Hastings told the OCE that he has not returned any excess per diem to the
U.S. Treasury. He explained that his per diem does not cover all of the expenses that he
incurs.29
50. Representative Hastings told the OCE that he had foreign currency from the per diem
when ending certain CODELs, but he was not certain of the amount of the currency that
was per diem and the amount that was his personal money.30
51. Procedures were in place at the time of Representative Hastings’s travel for him to return
any excess per diem.
52. The relevant CODELs that Representative Hastings attended were all organized by the
Commission on Security and Cooperation in Europe (“CSCE”).
53. The Office Manager of the CSCE is responsible for reporting the amount per diem that
Members received and recording any excess per diem that Members of Congress or staff
returned. He told the OCE that he had received excess per diem from Representatives
and staff for various CODELs, which was returned to him by checks made payable to the
U.S. Treasury.31
54. The Office Manager forwards the checks to a specific person at the U.S. Department of
State who is responsible for receiving returns of excess per diem. 32
55. There is substantial reason to believe that Representative Hastings had excess per diem
for certain CODELs and he did not return per diem, even when there were procedures in
place for him to return the per diem.

29

Id. at 10-7960_0023.
Id. at 10-7960_0023.
31
CSCE Office Manager MOI (Exhibit 2 at 10-7960_0005).
32
Id. at 10-7960_0005.
30
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56. Although, the available evidence does not establish the exact amount of actual expenses
for Representative Hastings’s CODELs, after estimating meal and incidental expenses,
there is substantial reason to believe that Representative Hastings retained excess per
diem from the following CODELs:
SUMMARY OF ESTIMATED EXCESS PER DIEM
CODEL

DATE

$696.00

 $568.00

Estimated
Excess Per
Diem
 $128.00

May 23 to May
31, 2008

$1,429.00

 $1,162.00

 $267.00

CODEL Hastings to United Kingdom,
Kazakhstan, Pakistan, and Italy

Jun 28 to Jul 3,
2008

$1,108.00

 $649.00

 $459.00

CODEL Hastings to London and
CODEL Cardin to Austria

Feb 15 to Feb
21, 2009

$1,140.00

 $654.00

 $486.00

CODEL Hastings to Portugal

Apr 18 to Apr
20, 2009

$462.00

 $301.00

 $161.00

CODEL Hastings to Ireland

May 25 to May
29, 2009

$872.00

 $665.00

 $207.00

CODEL Hastings to Albania and
CODEL Cardin to Lithuania

Jun 26 to Jul 3,
2009

$734.00

 $381.00

 $353.00

CODEL Cardin to Greece

Oct 9 to Oct
12, 2009

$606.00

 $261.00

 $345.00

CODEL Cardin to Austria

Feb 12 to Feb
20, 2010

$654.00

 $249.00

 $405.00

$7,701.00

 $4,890.00

 $2,811.00

CODEL Hastings to Denmark

Apr 12 to Apr
15, 2008

CODEL Hastings to Denmark, Russia,
Finland, and Austria

Total

33

M&IE
Per Diem33

Estimated
Expenses34

M&IE Per Diem calculated using travel itineraries; the monthly per diem rates established by the Office of
Allowances, United Sates Department of State; and where applicable, travel vouchers and travel authorization letters.
34
Estimated expenses were calculated using the “Allocation of M&IE Rates to be Used in Making Deductions from
the M&IE Allowance,” which lists the amount of per diem expected to be allocated for breakfast, lunch, dinner, and
incidentals. 41 C.F.R. ch. 301 App. B.
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1. CODEL Hastings (Apr 2008)
57. During CODEL Hastings to Denmark Representative Hastings received an enhanced per
diem for meals and incidental expenses in the amount of $696.00. 35
58. According to the CODEL itinerary, at least two meals appear to have been provided at no
cost to the Representatives who attended the CODEL.36
59. Representative Hastings’ meal and incidental expenses that were incurred are estimated
based on the Federal Travel Regulations allocation formula. 37
60. The estimated amount of meals and incidental expenses is $568.00.
61. Accordingly, the estimated excess per diem is $ 128.00
CODEL HASTINGS TO DENMARK
(APRIL 12 TO APRIL 15, 2008)
Meals &
Incidentals

Apr 12

Apr 13

Apr 14

Apr 15

Breakfast

 $35

 $35

Hosted

$0.00

Lunch

 $58

 $58

 $58

Dinner

 $93

Hosted

 $93

Incidentals

 $46

 $46

 $46

M&IE Received

$0.00
$696.00

Estimated for Additional M&IE

 $568.00

Estimated Excess Per Diem

 $128.00

62. There is substantial reason to believe that Representative Hastings had excess per diem
for CODEL Hastings (Apr 2008) that he did not return to the U.S. Treasury.

35

See Itinerary for CODEL Hastings (April 12 to April 15, 2009) (Exhibit 9 at 10-7960_0051-0052); monthly per
diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
36
Itinerary for CODEL Hastings (April 12 to April 15, 2009) (Exhibit 9 at 10-7960_0051-0052)
37
41 C.F.R. ch. 301 App. B.
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2. CODEL Hastings (May 2008)
63. During CODEL Hastings to Denmark, Russia, Finland, and Austria, Representative
Hastings received an enhanced per diem for meals and incidental expenses in the amount
of $1,429.00.38
64. According to the CODEL itinerary, at least four meals appear to have been provided at no
cost to the Representatives who attended the CODEL.39
65. Representative Hastings’ meal and incidental expenses that were incurred are estimated
based on the Federal Travel Regulations allocation formula. 40
66. The estimated amount of meals and incidental expenses is $1,162.00.
67. Accordingly, the estimated excess per diem is $267.00.
CODEL HASTINGS TO DENMARK, RUSSIA, FINLAND, AND AUSTRIA
(MAY 23 TO MAY 31, 2008)
Meals & Incidentals

May 24

May 25

May 26

May 27

May 28

May 29

May 30

May 31

Breakfast

 $35

 $24

 $24

 $32

 $33

 $33

 $33

$0.00

Lunch

 $58

 $40

Hosted

Hosted

 $55

 $55

 $55

Dinner

 $93

 $65

 $65

Hosted

 $89

 $89

Hosted

Incidentals

 $46

 $32

 $32

 $42

 $44

 $44

 $44

M&IE Received

$0.00
$1,429.00
 $1,162.00

Estimated for Additional M&IE

 $267.00

Estimated Excess Per Diem

68. There is substantial reason to believe that Representative Hastings had excess per diem
for CODEL Hastings (May 2008) that he did not return to the U.S. Treasury.
38

See Itinerary for CODEL Hastings (May 23 to May 31, 2008) (Exhibit 10 at 10-7960_0054-0057); monthly per
diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
39
Itinerary for CODEL Hastings (May 23 to May 31, 2008) (Exhibit 10 at 10-7960_0054-0057).
40
41 C.F.R. ch. 301 App. B.
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3. CODEL Hastings (Jun 2008)
69. During CODEL Hastings to the United Kingdom, Kazakhstan, Pakistan, and Italy,
Representative Hastings received an enhanced per diem for meals and incidental
expenses in the amount of $1,108.00. 41
70. According to the CODEL itinerary, at least eight meals appear to have been provided at
no cost to the Representatives who attended the CODEL.42
71. Representative Hastings’ meal and incidental expenses that were incurred are estimated
based on the Federal Travel Regulations allocation formula. 43
72. The estimated amount of meals and incidental expenses is $649.00.
73. Accordingly, the estimated excess per diem is $459.00.
CODEL HASTINGS TO THE UNITED KINGDOM, KAZAKHSTAN, PAKISTAN, AND ITALY
(JUNE 28 TO JULY 3, 2008)
Meals &
Incidentals

Jun 27

Jun 28

Jun 29

Jun 30

Jul 1

Jul 2

Jul 3

Breakfast

 $35

 $24

Hosted

Hosted

Hosted

 $19

$0.00

Lunch

 $58

 $39

 $39

Hosted

Hosted

 $32

Dinner

 $92

 $63

Hosted

Hosted

Hosted

 $52

Incidentals

 $46

 $31

 $31

 $31

 $31

 $26

$0.00

M&IE Received

$1108.00

Estimated M&IE

 $649.00

Estimated Excess Per Diem

 $459.00

41

See Itinerary for CODEL Hastings (June 28 to July 3, 2008) (Exhibit 11 at 10-7960_0058-0067); monthly per
diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
42
Itinerary for CODEL Hastings (June 28 to July 3, 2008) (Exhibit 11 at 10-7960_0058-0067).
43
41 C.F.R. ch. 301 App. B.
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74. There is substantial reason to believe that Representative Hastings had excess per diem
for CODEL Hastings (Jun 2008) that he did not return to the U.S. Treasury.
4. CODELs Hastings and Cardin (Feb 2009)
75. During to CODEL Hastings and CODEL Cardin to London and Austria from February
15 to 21, 2009, Representative Hastings received an enhanced per diem for meals and
incidental expenses in the amount of $1,140.00. 44
76. According to the CODELs’ itineraries, at least eleven meals appear to have been
provided at no cost to the Representatives who attended the CODELs.45
77. Representative Hastings’ meal and incidental expenses that were incurred are estimated
based on the Federal Travel Regulations allocation formula. 46
78. The estimated amount of meals and incidental expenses is $654.00.
79. Accordingly, the estimated excess per diem is $486.00.
CODEL HASTINGS TO THE UNITED KINGDOM AND CODEL CARDIN TO AUSTRIA
(FEBRUARY 15 TO FEBRUARY 21, 2009)
Meals &
Incidentals

Feb 15

Feb 16

Feb 17

Feb 18

Feb 19

Feb 20

Feb 21

Breakfast

 $27

Hosted

Hosted

 $30

Hosted

Hosted

Hosted

Lunch

 $45

Hosted

Hosted

 $50

Hosted

 $50

Dinner

 $72

Hosted

 $72

 $80

Hosted

Hosted

Incidentals

 $36

 $36

 $36

 $40

 $40

 $40

$0.00

M&IE Received

$1140.00

Estimated M&IE

 $654.00

Estimated Excess Per Diem

 $486.00

44

See Itinerary for CODEL Hastings (February 15 to February 21, 2009) (Exhibit 12 at 10-7960_0069-0077);
monthly per diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
45
Itinerary for CODEL Hastings (February 15 to February 21, 2009) (Exhibit 12 at 10-7960_0069-0077).
46
41 C.F.R. ch. 301 App. B.
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80. There is substantial reason to believe that Representative Hastings had excess per diem
for CODEL Hastings and Cardin (Feb 2009) that he did not return to the U.S. Treasury.
5. CODEL Hastings (Apr 2009)
81. During CODEL Hastings to Portugal, Representative Hastings received a an enhanced
per diem for meals and incidental expenses in the amount of $462.00. 47
82. According to the CODEL itinerary, at least three meals appear to have been provided at
no cost to the Representatives who attended the CODEL.48
83. Representative Hastings’ meal and incidental expenses that were incurred are estimated
based on the Federal Travel Regulations allocation formula. 49
84. The estimated amount of meals and incidental expenses is $301.00.
85. Accordingly, the estimated excess per diem is $161.00.
CODEL HASTINGS TO PORTUGAL
(APRIL 18 TO APRIL 20, 2009)
Meals &
Incidentals

Apr 18

Apr 19

Apr 20

Apr 21

Breakfast

 $23

 $23

 $23

$0.00

Lunch

 $39

 $39

Hosted

Dinner

 $61

Hosted

Hosted

Incidentals

 $31

 $31

 $31

M&IE Received

$0.00
$462.00

Estimated for Additional M&IE

 $301.00

Estimated Excess Per Diem

 $161.00

47

See Itinerary for CODEL Hastings (April 18 to April 20, 2009) (Exhibit 13 at 10-7960_0079-0080); monthly per
diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
48
Itinerary for CODEL Hastings (April 18 to April 20, 2009) (Exhibit 13 at 10-7960_0079-0080).
49
41 C.F.R. ch. 301 App. B.
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86. There is substantial reason to believe that Representative Hastings had excess per diem
for CODEL Hastings (Apr 2009) that he did not return to the U.S. Treasury.
6. CODEL Hastings (May 2009)
87. During CODEL Hastings to Ireland, Representative Hastings received an enhanced per
diem for meals and incidental expenses in the amount of $872.00. 50
88. According to the CODEL itinerary, at least three meals appear to have been provided at
no cost to the Representatives who attended the CODEL.51
89. Representative Hastings’ meal and incidental expenses that were incurred are estimated
based on the Federal Travel Regulations allocation formula. 52
90. The estimated amount of meals and incidental expenses is $665.00.
91. Accordingly, the estimated excess per diem is $207.00.
CODEL HASTINGS TO IRELAND
( MAY 25 TO MAY 29, 2009)
Meals &
Incidentals

May 25

May 26

May 27

May 28

May 29

Breakfast

 $33

 $33

 $33

Hosted

$0.00

Lunch

 $55

 $55

 $55

 $55

Dinner

 $87

 $87

Hosted

Hosted

Incidentals

 $43

 $43

 $43

 $43

$0.00

M&IE Received

$872.00

Estimated M&IE

 $665.00

Estimated Excess Per Diem

$207.00

50

See Itinerary for CODEL Hastings (May 25 to May 29, 2009) (Exhibit 14 at 10-7960_0082-0089); monthly per
diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
51
Itinerary for CODEL Hastings (May 25 to May 29, 2009) (Exhibit 14 at 10-7960_0082-0089).
52
41 C.F.R. ch. 301 App. B.
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92. There is substantial reason to believe that Representative Hastings had excess per diem
for CODEL Hastings (May 2009) that he did not return to the U.S. Treasury.
7. CODEL Hastings (July 2009)
93. During CODEL Hastings to Albania and CODEL Cardin to Lithuania from June 26 to
July 3, 2009, Representative Hastings received an enhanced per diem for meals and
incidental expenses in the amount of $734.00. 53
94. According to the CODELs’ itineraries, at least fourteen meals appear to have been
provided at no cost to the Representatives who attended the CODELs.54
95. Representative Hastings’ meal and incidental expenses that were incurred are estimated
based on the Federal Travel Regulations allocation formula. 55
96. The estimated amount of meals and incidental expenses is $381.00.
97. Accordingly, the estimated excess per diem is $353.00.
CODEL HASTINGS TO ALBANIA AND CODEL CARDIN TO LITHUANIA
(JUNE 26 TO JULY 3, 2009)
Meals &
Incidentals

Jun 26

Jun 27

Jun 28

Jun 29

Jun 30

Jul 1

Jul 2

Jul 3

Breakfast

$15

Hosted

Hosted

Hosted

Hosted

Hosted

Hosted

Hosted

Lunch

$25

Hosted

$25

$27

Hosted

Hosted

$27

Dinner

$39

$39

$39

Hosted

Hosted

Hosted

Hosted

Incidentals

$19

$19

$19

$22

$22

$22

$22

M&IE Received

$0.00
$734.00

Estimated for Additional M&IE

 $381.00

Estimated Excess Per Diem

 $353.00

53

See Itinerary for CODEL Hastings (June 26 to July 3, 2009) (Exhibit 15 at 10-7960_0091-0100); monthly per
diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
54
Itinerary for CODEL Hastings (June 26 to July 3, 2009) (Exhibit 15 at 10-7960_0091-0100).
55
41 C.F.R. ch. 301 App. B.
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98. There is substantial reason to believe that Representative Hastings had excess per diem
for CODEL Hastings and CODEL Cardin (Jun 2009) that he did not return to the U.S.
Treasury.
8. CODEL Cardin (Oct 2009)
99. During CODEL Cardin to Greece, Representative Hastings received an enhanced per
diem for meals and incidental expenses in the amount of $606.00. 56
100. According to the CODEL itinerary, at least five meals appear to have been provided at no
cost to the Representatives who attended the CODEL.57
101. Representative Hastings’ meal and incidental expenses that were incurred are estimated
based on the Federal Travel Regulations allocation formula. 58
102. The estimated amount of meals and incidental expenses is $261.00.
103. Accordingly, the estimated excess per diem is $345.00.
CODEL CARDIN TO GREECE
(OCTOBER 9 TO OCTOBER 12, 2009)
Meals &
Incidentals

Oct 9

Oct 10

Oct 11

Oct 12

Breakfast

 $30

 $30

 $30

$0.00

Lunch

Hosted

 $51

Hosted

Dinner

Hosted

Hosted

Hosted

Incidentals

 $40

 $40

 $40

M&IE Received

$0.00
$606.00

Estimated for Additional M&IE

 $261.00

Estimated Excess Per Diem

 $345.00

56

See Itinerary for CODEL Cardin (October 9 to October 12, 2009) (Exhibit 16 at 10-7960_0102-0107); monthly
per diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
57
Itinerary for CODEL Cardin (October 9 to October 12, 2009) (Exhibit 16 at 10-7960_0102-0107).
58
41 C.F.R. ch. 301 App. B.
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104. There is substantial reason to believe that Representative Hastings had excess per diem
for CODEL Cardin (Oct 2009) that he did not return to the U.S. Treasury.
9. CODEL Cardin (Feb 2010)
105. During CODEL to Austria, Representative Hastings received per diem for meals and
incidental expenses in the amount of $654.00. 59
106. According to the CODEL itinerary, at least eight meals appear to have been provided at
no cost to the Representatives who attended the CODEL.60
107. Representative Hastings’ meal and incidental expenses that were incurred are estimated
based on the Federal Travel Regulations allocation formula. 61
108. The estimated amount of meals and incidental expenses is $249.00.
109. Accordingly, the estimated excess per diem is $405.00.
CODEL CARDIN TO AUSTRIA
(FEBRUARY 12 TO FEBRUARY 20, 2010)
Meals &
Incidentals

Feb 17

Feb 18

Feb 19

Feb 20

Breakfast

 $33

Hosted

Hosted

Hosted

Lunch

Hosted

Hosted

Hosted

Dinner

 $87

Hosted

Hosted

Incidentals

 $43

 $43

 $43

M&IE Received

$0.00
$654.00

Estimated for Additional M&IE

 $249.00

Estimated Excess Per Diem

 $405.00

59

See Itinerary for CODEL Cardin (February 12 to February 20, 2010) (Exhibit 17 at 10-7960_0109-0120); monthly
per diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
60
Itinerary for CODEL Cardin (February 12 to February 20, 2010) (Exhibit 17 at 10-7960_0109-0120).
61
41 C.F.R. ch. 301 App. B.
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110. There is substantial reason to believe that Representative Hastings had excess per diem
for CODEL Cardin (Feb 2010) that he did not return to the U.S. Treasury.
III. CONCLUSION
111. Pursuant to House Rule 10, clause 8, House Members imposed on themselves a
restriction on the use of per diem for foreign travel. Specifically, House Members and
staff may receive reimbursement for expenses that is the lesser of: (1) the applicable per
diem; or (2) actual expenses.
112. Pursuant to House Rule 23, clause 2, House Members must adhere to the spirit and the
letter of the rules. Accordingly, House Rule 10, clause 8, requires the return to the U.S.
Treasury of any per diem that a Member receives that is in excess of the Member’s actual
expenses.
113. Pursuant to House Rule 23, clause 1, House Members must conduct themselves at all times
in a manner that shall reflect credibility on the House. Representative Hastings’s public
statements indicate that he may have retained excess per diem. As a result, if there is a
violation, it implicates House Rule 23, clause 1 because it may be considered flagrant. 62
114. Based on the information available to the OCE during this Review, Representative
Hastings’s meals and incidental expenses were less than the per diem he received to cover
these expenses during the following CODELs: CODEL Hastings (April 2008); CODEL
Hastings (May 2008); CODEL Hastings (June 2008); CODEL Hastings (February 2009);
CODEL Hastings (April 2009); CODEL Hastings (May 2009); CODEL Hastings (June
2009); CODEL Cardin (October 2009); and CODEL Cardin (February 2010).
115. Based on the information available to the OCE during this Review, Representative
Hastings did not return any excess per diem for meal and incidental expenses. Therefore,
there is substantial reason to believe that he may have violated House Rule 10, clause 8;
House Rule 23, clauses 1 and 2.
116. For these reasons, the Board recommends that the Committee on Standards of Official
Conduct further Review the above described allegations concerning Representative
Hastings.
IV. INFORMATION THE OCE WAS UNABLE TO OBTAIN
117. The OCE requested information from the U.S. Department of State concerning letters of
authorization for certain CODELs and records of Representative Hastings returning
excess per diem. The U.S. Department of State was cooperative with retrieving the
62

House Ethics Manual (2008) at 13.
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information but was unable to acquire proper authorization to release the documents to
the OCE before the end of this Review.
118. The OCE requested information from the U.S. Air Force Congressional Liaison Office
concerning meal and other expenses incurred on behalf of Representative Hastings and
reimbursed by Representative Hastings. The U.S. Air Force Congressional Liaison Office
was cooperative with discussing the information with OCE staff but was unable to acquire
proper authorization to release the documents to the OCE before the end of this Review.
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES
REPORT
Review No. 10-1170
The Board of the Office of Congressional Ethics (the “Board”), by a vote of no less than four
members, on July 23, 2010, adopted the following report and ordered it to be transmitted to the
Committee on Standards of Official Conduct of the United States House of Representatives.
SUBJECT: Representative Solomon P. Ortiz
NATURE OF THE ALLEGED VIOLATION: During the time period from March 2008 to May
2010, Representative Solomon P. Ortiz participated in various Congressional Delegation trips
abroad. These public statements attributed to Representative Ortiz indicate that he may have
retained excess per diems that he received during the trips.
If Representative Ortiz’s actual meal and incidental expenses during for foreign travel were less
than the per diem received and he did not return the excess per diem, he may have violated
House Rule 10, clause 8, and House Rule 23, clauses 1 and 2.
RECOMMENDATION: The Board recommends that the Committee on Standards of Official
Conduct further Review the above allegations.
VOTES IN THE AFFIRMATIVE: 6
VOTES IN THE NEGATIVE: 0
MEMBER OF THE BOARD OR STAFF DESIGNATED TO PRESENT THIS REPORT TO
THE COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT: Leo Wise, Staff Director
& Chief Counsel.
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

FINDINGS OF FACT AND CITATIONS TO LAW
Review No. 10-1170
On July 23, 2010, the Board of the Office of Congressional Ethics (the “Board”) adopted the
following findings of fact and accompanying citations to law, regulations, rules and standards of
conduct (in italics). The Board notes that these findings do not constitute a determination of
whether or not a violation actually occurred.
I.

INTRODUCTION
1. The Rules of the 111th Congress were adopted by the U.S. House of Representatives on
January 6, 2009. Rule 10, clause 8, provides that House Members and staff on official
foreign travel receive reimbursement for their official expenses at the lesser of (1) the
applicable per diem; or (2) the actual expenses incurred. The Rules of the 110th
Congress included the identical provision.1 By this rule, Members of the House imposed
on themselves a requirement that per diem in excess of actual expenses is to be returned.
The Speaker of the House recently underscored this requirement and restated the rule that
“[a]ny per diem provided to members or staff is intended to be expended only for official
purposes related to the trip. Excess funds are to be returned to the Treasury . . . .” 2
2. During this Review, various committees which authorize foreign travel and the U.S.
Department of State all informed the Office of Congressional Ethics (“OCE”) that many
Members and staff use per diem properly, comply with the rule and return excess per diem.
The House Committee on Foreign Affairs, the House Committee on Armed Services, the
Commission Security and Cooperation in Europe, and the Bureau of Legislative Affairs of
the U.S. Department of State each has staff responsible for collecting and recording the
return of excess per diem from Members and staff. According to the officials, Members
and staff routinely return excess per diem to these entities. 3

1

Rules of the House of Representatives, 111th Cong. Rule X, Clause 8, adopted under H. Res. 5, 111th Cong.
(January 6, 2009).
2
Letter from the Speaker of the House to House Committee Chairmen, dated May 13, 2010 (Exhibit 1 at 101170_002).
3
Memorandum of Interview of Commission on Security and Cooperation in Europe Office Manager, June 3, 2010
(Exhibit 2 at 10-5477_006); Memorandum of Interview of House Committee on Foreign Affairs Travel Coordinator,
June 2, 2010 (Exhibit 3 at 10-5477_009); and Memorandum of Interview of House Armed Services Committee
Travel Coordinator, June 8, 2010 (Exhibit 4 at 10-5477_014).
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3. Notwithstanding the rule and the compliance by many Members and staff, several
Members claimed that it is common practice by some to use per diem for purposes other
than official expenses and to retain excess per diem. While this practice may seem to be
consistent with the rationale for a per diem approach to covering travel expenses without
need for itemized accounting, it nonetheless appears to be contrary to the rule the House
adopted and with which many Members evidently do comply. The Board determined that
fairness dictates upholding the standard stated in the rule and adhered to by many, rather
than excusing a practice of noncompliance, however pervasive.
4. Representative Ortiz acknowledged publically before the commencement of the OCE’s
Review that he did not return per diem. 4 During the Review, he acknowledged that he
used per diem for expenses other than meals and incidentals, indicating that he had
excess per diem. 5
A. Summary of Allegations
5. Based on the information presented before the Office of Congressional Ethics (“OCE”),
there is substantial reason to believe that Representative Solomon Ortiz may have
violated House Rule 10, clause 8 and House Rule 23, clauses 1 and 2, by retaining excess
per diem when his actual meal and incidental expenses were less than the per diem that
he received during various Congressional Delegation trips (“CODELs”).
B. Jurisdictional Statement
6. The allegations that were the subject of this Review concern Representative Ortiz, a
Member of the United State House of Representatives from the 27th District of Texas.
The Resolution the United States House of Representatives adopted creating the OCE
directs that, “[n]o review shall be undertaken . . . by the board of any alleged violation
that occurred before the date of adoption of this resolution.” The House adopted this
Resolution on March 11, 2008. Therefore, the conduct under Review occurred after
March 11, 2008.

4

Brody Mullins and T.W. Farnam, “Lawmakers Keep the Change,” Wall St. J., March 2, 2010 (Exhibit 5 at 101170_017).
5
Memorandum of Interview of Representative Solomon Ortiz, June 15, 2010 (“Ortiz MOI”) (Exhibit 5 at 101170_022).
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C. Procedural History
7. The OCE received a written request for a preliminary Review in this matter signed by at
least two members of the Board on April 12, 2010. The preliminary Review commenced
on April 13, 2010.6 The preliminary Review was scheduled to end on May 13, 2010.
8. At least three members of the Board voted to initiate a second-phase Review in this
matter on May 11, 2010. The second phase Review commenced on May 14, 2010.7 The
second-phase Review was scheduled to end on June 28, 2010.
9. The Board voted to extend the 45-day second-phase Review by an additional 14 days on
June 21, 2010, as provided for under H. Res 895. Following the extension, the secondphase Review was scheduled to end on July 12, 2010.8
10. Representative Ortiz submitted a written statement to the Board, under Rule 9(B) of the
OCE’s Rules for the Conduct of Investigations, on July 21, 2010.9
11. The Board voted to refer the matter to the Committee on Standards of Official Conduct
for further Review and adopted these findings on July 23, 2010.
12. This report and findings in this matter were transmitted to the Committee on Standards of
Official Conduct on July 30, 2010.
D. Summary of Investigative Activity
13. The OCE requested documentary and testimonial information from the following
sources:
(1) Representative Ortiz;
(2) House Committee on Armed Services;
(3) House Committee on Armed Services Travel Coordinator;
(4) House Committee on Foreign Affairs;
(5) House Committee on Foreign Affairs Travel Coordinator;
(6) Commission on Security and Cooperation in Europe (“CSCE”);
6

A preliminary Review is “requested” in writing by members of the Board of the OCE. The request for a
preliminary Review is “received” by the OCE on a date certain. According to H. Res. 895 of the 110th Congress
(hereafter “the Resolution’), the timeframe for conducting a preliminary Review is 30 days from the date of receipt
of the Board’s request.
7
According to the Resolution, the Board must vote on whether to conduct a second-phase Review in a matter before
the expiration of the 30-day preliminary Review. If the Board votes for a second-phase, the second-phase begins
when the preliminary Review ends. The second-phase Review does not begin on the date of the Board vote.
8
Id. at § 1(c)(2)(A)(ii) (2008).
9
Letter from Solomon P. Ortiz to Leo Wise( “Ortiz Letter), dated July 21, 2010 (Exhibit 7 at 10-1170_024-025).

6

CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
(7) CSCE Office Manager;
(8) Bureau of Legislative Affairs of the United States Department of State; and
(9) United States Air Force Congressional Liaison Office.

II. THERE IS SUBSTANTIAL REASON TO BELIEVE THAT REPRESENTATIVE
ORTIZ RECEIVED PER DIEM IN EXCESS OF HIS ACTUAL MEAL AND
INCIDENTAL EXPENSES DURING CERTAIN CODELS AND RETAINED THE
EXCESS PER DIEM
14. The Board recognizes that the per diem rule contained in House Rule 10, clause 8 is
under the jurisdiction of the House Committee on Rules.
15. Based on the facts presented before the Board, the allegations in this Review also
implicate House Rule 23, clauses 1 and 2, which are under the jurisdiction of the
Committee on Standards of Official Conduct.
16. Regardless of which committee the House determines to appropriately address these
issues, the OCE has jurisdiction to Review alleged violations of “any law, rule,
regulation, or other standard of conduct applicable to the conduct of [a] Member, officer,
or employee in the performance of his duties or the discharge of his responsibilities.”10
A. Applicable Law, Rules, and Standards of Conduct
1. House Rules
17. Pursuant to House Rule 10, clause 8(b):
“The following conditions shall apply with respect to travel outside the United States or
its territories or possessions . . . (2) A member or employee shall be reimbursed for the
expenses of such individual for a day at the lesser of--(A) the per diem set forth in applicable Federal law; or
(B) the actual, unreimbursed expenses (other than for transportation) incurred during
that day.”
18. Pursuant to House Rule 23, clause 2:
“A Member, Delegate, Resident Commissioner, officer, or employee of the House shall
adhere to the spirit and the letter of the Rules of the House and to the rules of duly
constituted committees thereof.”
10

H. Res. 895 of the 110th Congress, as amended, Section 1(c)(1)(A).
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19. Pursuant to House Rule 23, clause 1:
“A Member, Delegate, Resident Commissioner, officer, or employee of the House shall
conduct himself at all times in a manner that shall reflect credibility on the House.”
2. Federal Travel Regulation and Other Guidance
20. House Rule 10, clause 8(b), incorporates by reference Federal law governing the use of
per diem. Specifically, Public Law 95-384 governs per diem provided to congressional
travelers. Per diem rates are established under 5 U.S.C.§ 5702 and the Federal Travel
Regulation, 41 C.F.R. chs. 300-304.
21. The “per diem allowance (also referred to as subsistence allowance) is a daily payment
instead of reimbursement for actual expenses for lodging, meals, and related incidental
expenses. The per diem allowance is separate from transportation expenses and other
miscellaneous expenses.”11
22. Lodging expenses include “expenses, except lodging taxes in the United States, for
overnight sleeping facilities, baths, personal use of the room during daytime, telephone
access fee, and service charges for fans, air conditioners, heaters, and fires furnished in
the room when such charges are not included in the room rate.”12
23. Meal expenses are “expenses for breakfast, lunch, dinner and related tips and taxes
(specifically excluded are alcoholic beverage and entertainment expenses, and any
expenses incurred for other persons).”13
24. Incidental expenses are “(1) Fees and tips given to porters, baggage carriers, bellhops,
hotel maids, stewards or stewardesses and others on ships, and hotel servants in foreign
countries; (2) Transportation between places of lodging or business and places where
meals are taken, if suitable meals cannot be obtained at the TDY site; and (3) Mailing
cost associated with filing travel vouchers and payment of Government sponsored charge
card billings.”14
25. “Per Diem consists of two components: the lodging rate and the M&IE. Per diem rates
are established by the Department of State for foreign cities. The foreign per diem rates
are established monthly by the Department of State based on actual reported costs of
hotel, meals and incidental expenses in individual cities around the world. Therefore,

11

41 C.F.R. § 300-3.1 (emphasis added).
Id.
13
Id.
14
Id.
12
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routine expenses are usually well within the per diem rates and it is sufficient to
authorize per diem payments based on those rates.”15
26. Under the Federal Travel Regulation, the allocation of meals and incidental expenses
(“M&IE”) rates that is used in making deductions from the M&IE are as follows: 15%
for breakfast, 25% for lunch, 40% for dinner, and the remainder for incidental expenses.
For example, if the M&IE for a specific city was $100 per day, it was allocated as $15 is
for breakfast, $25 for lunch, $40 for dinner, and $20 for incidental expenses.16
27. According to The United States Department of State Bureau of Legislative Affairs Official
Foreign Travel Guide published for the U.S. Congress, Members are advised the
following:

28. The House has a adopted a general rule for all committees that per diem allowance (the
set rates) in excess of actual expenses may not be retained.17
B. Representative Ortiz Made Public Statements Indicating That He May Have
Retained Excess Per Diem
29. On March 2, 2010, the Wall Street Journal published an article entitled “Lawmakers
Keep the Change.” 18
30. Statements attributed to Representative Ortiz indicate that he may have retained excess
per diem that he received during the CODELs.

15

United States Department of State Bureau of Legislative Affairs, Official Foreign Travel Guide for the U.S.
Congress. (Exhibit 8 at10-1170_045).
16
41 C.F.R. ch. 301, App. B.
17
House Rule 10, clause 8.
18
Brody Mullins and T.W. Farnam, “Lawmakers Keep the Change,” Wall St. J., March 2, 2010 (Exhibit 5 at 101170_017).
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31. According to the article: “Mr. Ortiz, said he never returned any money.”19
32. During an interview with OCE, Representative Ortiz confirmed that he never returned
any excess per diem.
C. Representative Ortiz’s Use of Per Diem for Expenses Other Than Meal and
Incidental Expenses Provides Substantial Reason to Believe That He Had Excess
Per Diem and He Did Not Return Excess Per Diem
33. Representative Ortiz told the OCE that he is not sure if he had any excess per diem, but if
he did it was a small amount.20
34. In instances where he returned to the U.S. with excess per diem, he used it for expenses
such as providing meals to his staff.21
35. Representative Ortiz’s use of the per diem for purposes other than his personal meals and
incidental expenses suggests that his actual meal and incidental expenses were less than
the per diem that he received.
36. As a result, there is substantial reason to believe that Representative Ortiz had excess per
diem after certain CODELs.
D. Estimates of Representative Ortiz’s Meal and Incidental Expenses Provide
Substantial Reason to Believe That His Excess Per Diem Was More Than a De
Minimis Amount for Certain CODELs
37. Representative Ortiz told the OCE that he did not maintain a complete record of expenses
that he incurred on CODELs that he attended during the time period from March 2008 to
May 2010.22
38. Based on the information before the OCE, the exact amount of his meal and incidental
expenses for each CODEL is unknown.
39. Consequently, the OCE used an estimate of expenses to determine whether it appeared that
Representative Ortiz retained excess per diem that was more than a de minimis amount.
40. The OCE Board notes that the sole purpose of the estimated meal and incidental expenses
is to determine if there is substantial reason to believe that the Member had excess per
diem that was more than a de minimis amount. The estimates are not intended to be used
to conclude the exact amount of any excess per diem that the Member may have retained.
19

Id.
Ortiz MOI (Exhibit 6 at 10-1170_022).
21
Id.
22
Ortiz Letter (Exhibit 7 at 10-1170_022).
20
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41. If an estimate is not used, a House Member or staff could impede the enforcement of
Rule 10, clause 8, by simply not maintaining any records of his or her actual expenses.
42. Representative Ortiz’s description of his typical meal and incidental expenses provides
the basis for estimating his expenses.
43. Representative Ortiz’s meals during CODELs falls into the following three categories:
a) meals that were provided to him at no charge. Representative Ortiz stated that
there are days when no such meals are provided:23
b) meals that were paid for by military personnel escorting the CODEL purchased
and later sought reimbursement from Representative Ortiz. Most meals were
purchased in this manner. These are the meals where multiple Members of
Congress and staff attend and the military escort (e.g., U.S. Air Force official)
paid for the dinner on behalf of all participants and then sent an invoice to each
person for their portion of the bill. Occasionally, Representative Ortiz reimbursed
the escort with per diem while on the return flight to the U.S:24 and
c) meals that Representative Ortiz directly pays for himself.25
44. With respect to incidental expenses, Representative Ortiz used per diem for taxis,
however, he noted that sometimes ground transportation was provided at no cost to him.
He also used the per diem for tips.26
45. As a result, the invoice received from the military escorts for each CODEL, along with
the itinerary of meals that were provided at no charge to Representative Ortiz, provided
an estimate of his meal expenses other than occasional evening meals that he purchased
directly himself.
E. Representative Ortiz Did Not Return Any Excess Per Diem for Meals and
Incidental Expenses
46. Representative Ortiz does not recall any instance of him returning excess per diem to the
U.S. Treasury.27
47. He does not recall anyone instructing him to return excess per diem.28

23

Id.
Id.
25
Id.
26
Id. at 10-1170_021.
27
Id. at 10-1170_022.
28
Id.
24
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48. Procedures were in place at the time of Representative Ortiz’s travel for him to return any
excess per diem.
49. All of the relevant CODELs were organized by the House Armed Services Committee,
except for CODEL Costello.
50. The House Armed Services Committee Travel Coordinator, who is responsible for
reporting the amount of per diem that Members received, explained that those attending
CODELs are highly encouraged to return excess per diem. The Committee does not have
any written guidance but orally instructs Members and staff to return excess per diem to
the U.S. Treasury.29
51. There is substantial reason to believe that Representative Ortiz had excess per diem for
certain CODELs and he did not return per diem, even when there were procedures in
place for him to return the per diem.
52. Although, the available evidence does not establish the exact amount of actual expenses
for Representative Ortiz’s CODELs, after estimating meal and incidental expenses, there
is substantial reason to believe that Representative Ortiz retained excess per diem from
the following CODEL:
SUMMARY OF ESTIMATED EXCESS PER DIEM
CODEL

DATE

CODEL Skelton to Hawaii, Guam,
Japan, and South Korea

Feb 18 to Feb 21,
2009

$365.00

 $264.00

Estimated
Excess Per
Diem
 $101.00

CODEL Schiff to Jordan, Tunisia,
and Algeria

Jun 27 to Jul 3,
2009

$668.00

 $449.00

 $219.00

CODEL Costello to Brazil,
Argentina, and Panama

Jan 29 to Feb 3,
2009

$485.00

 $299.00

$186.00

$1,518.00

 $1,012.00

$506.00

Total

29

M&IE
30
Per Diem

Estimated
31
Expenses

Memorandum of Interview of House Armed Services Travel Coordinator, June 8, 2010. (Exhibit 4 at 101170_013).
30
M&IE Per Diem calculated using travel itineraries; the monthly per diem rates established by the Office of
Allowances, United Sates Department of State; and where applicable, travel vouchers and travel authorization letters.
31
Estimated expenses were calculated using 41 C.F.R. § 301, Appendix B, which allocates rates to be used when
making deductions from the M&IE allowance. The table under Appendix B indicates, based on the M&IE rate, how
much is expected to be allocated for breakfast, lunch, dinner, and incidentals.
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1. CODEL Skelton
53. During CODEL Skelton to Hawaii, Guam, Japan, and South Korea, Representative Ortiz
received enhanced per diem for meals and incidental expenses in the amount of
$365.00.32
54. According to the CODEL itinerary, at least five meals appear to have been provided at no
cost to the Representatives who attended the CODEL.33
55. Representative Ortiz’s meal and incidental expenses that were incurred are estimated on the
Federal Travel Regulations allocation formula. 34
56. The estimated amount of meals and incidental expenses is $264.00.
57. Accordingly, the estimated excess per diem is $101.00.
CODEL SKELTON TO HAWAII, GUAM, JAPAN, AND SOUTH KOREA
(FEBRUARY 18 TO FEBRUARY 21, 2009)
Meals &
Incidentals

Feb 18

Feb 19

Feb 20

Feb 21

Breakfast

Hosted

Hosted

 $19

$15

Lunch

 $30

Hosted

 $31

 $31

Dinner

Hosted

Hosted

$20

$20

Incidentals

 $24

 $24

 $25

 $25

M&IE Received

$365.00

Estimated for M&IE

 $264.00

Remaining

 $101.00

58. Representative Ortiz told the OCE that he did not return any per diem for this CODEL.

32

See Itinerary for CODEL Skelton (February 18 to February 21, 2009) (Exhibit 9 at 10-1170_048-073); monthly
per diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
33
Itinerary for CODEL Skelton (February 18 to February 21, 2009) (Exhibit 9 at 10-1170_048-073); and
34
41 C.F.R. ch. 301 App. B.
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59. There is substantial reason to believe that Representative Ortiz had excess per diem for
CODEL Skelton that he did not return to the U.S. Treasury.
2. CODEL Schiff
60. During CODEL Schiff to Jordan, Tunisia, and Algeria Representative Ortiz received an
enhanced per diem for M&IE in the amount of $668.00.35
61. According to the itinerary for CODEL Schiff, at least six meals appear to have been
provided at no cost to Representatives who participated in the seven-day trip. 36
62. Following the CODEL, Representative Ortiz owed the military escort $103.40, for meals
and other expenses that were incurred on behalf of Representative Ortiz.37

35

See Travel Voucher for CODEL Schiff (Exhibit 10 at 10-1170_075); Itinerary for CODEL Schiff (June 27 to July
3, 2009) (Exhibit 11 at 10-1170_077-081); and monthly per diem rates established by the Office of Allowances,
United States Department of State <available at http://aoprals.state.gov/web920/per_diem.asp>.
36
Itinerary for CODEL Schiff (June 27 to July 3, 2009) (Exhibit 11 at 10-1170_071-081).
37
Letter from Colonel David Furness to Representative Solomon Ortiz, dated July 10, 2009 (Exhibit 12 at 101170_083).
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63. An invoice was sent to Representative Ortiz, dated July 10, 2009.

64. The amount of M&IE per diem remaining after the billed meal expenses is $565.00.
65. Representative Ortiz may have incurred incidental expenses in addition to those in the Air
Force expenses sheet. These expenses are estimated on the Federal Travel Regulations
allocation formula. 38
66. The estimated amount of additional incidental expenses is $346.00.
38

41 C.F.R. ch. 301 App. B.
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67. Accordingly, the estimated excess per diem is $219.00.
CODEL SCHIFF TO JORDAN, TUNISIA, AND ALGERIA
(JUNE 27 TO JULY 3, 2009)
Meals &
Incidentals

Jun 27

Jun 28

Jun 29

Jun 30

Jul 1

Jul 2

Jul 3

Breakfast

Billed

 $19

 $19

 $15

 $14

 $14

$0.00

Lunch

Billed

 $32

Billed

 $25

Hosted

 $24

Billed

Dinner

Hosted

 $51

Hosted

Hosted

Hosted

Hosted

Billed

Incidentals

 $25

 $25

 $26

 $19

 $19

 $19

$0.00

M&IE Received

$668.00

Billed

$103.40

Estimated M&IE

 $346.00

Estimated Excess Per Diem

 $219.00

68. Representative Ortiz told the OCE that he did not return any per diem for this CODEL.
69. There is substantial reason to believe that Representative Ortiz had excess per diem for
CODEL Schiff that he did not return to the U.S. Treasury.
3. CODEL Costello
70. During CODEL Costello to Brazil, Argentina, and Panama, Representative Ortiz received
per diem for M&IE in the amount of $485.00.39
71. According, to the CODEL itinerary, at least nine meals appear to have been provided at
no cost to Representatives who attended the CODEL.40
72. Representative Ortiz’s meal and incidental expenses that were incurred are estimated on the
Federal Travel Regulations allocation formula. 41
39

See Itinerary for Codel Costello (January 29 to February 3, 2009) (Exhibit 13 at 10-1170_085-094); monthly per
diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
40
Itinerary for Codel Costello (January 29 to February 3, 2009) (Exhibit 13 at 10-1170_085-094).

16

CONFIDENTIAL
Subject to the Nondisclosure Provisions of H. Res. 895 of the 110th Congress as Amended
73. The estimated amount of meals and incidental expenses is $299.00.
74. Accordingly, the estimated excess per diem is $186.00.
CODEL COSTELLO TO BRAZIL, ARGENTINA, AND PANAMA
(JANUARY 29 TO FEBRUARY 3, 2009)
Meals &
Incidentals

Jan 27

Jan 28

Jan 29

Jan 30

Feb 1

Feb 2

Feb 3

Breakfast

Billed

Hosted

Hosted

Hosted

 $14

Hosted

Lunch

Hosted

Hosted

Hosted

 $24

 $24

Dinner

Hosted

Hosted

 $41

$60*

Hosted

 $39

Incidentals

$0.00

 $17

 $21

 $21

 $19

 $19

$0.00

M&IE Received

$485.00

Estimated M&IE

 $299.00

Estimated Excess Per Diem

 $186.00

75. Representative Ortiz told the OCE that he did not return any per diem for this CODEL.
76. There is substantial reason to believe that Representative Ortiz had excess per diem for
CODEL Costello that he did not return to the U.S. Treasury.

III. CONCLUSION
77. Pursuant to House Rule 10, clause 8, House Members imposed on themselves a
restriction on the use of per diem for foreign travel. Specifically, House Members and
staff may receive reimbursement for expenses that is the lesser of: (1) the applicable per
diem; or (2) actual expenses.
78. Pursuant to House Rule 23, clause 2, House Members must adhere to the spirit and the
letter of the rules. Accordingly, House Rule 10, clause 8, requires the return to the U.S.
41

41 C.F.R. ch. 301 App. B.
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Treasury of any per diem that a Member receives that is in excess of the Member’s actual
expenses.
79. Pursuant to House Rule 23, clause 1, House Members must conduct themselves at all times
in a manner that shall reflect credibility on the House. Representative Ortiz’s public
statements indicate that he may have retained excess per diem. As a result, if there is a
violation, it implicates House Rule 23, clause 1 because it may be considered flagrant. 42
80. Based on the information available to the OCE during this Review, Representative
Ortiz’s meals and incidental expenses were less than the per diem he received to cover
these expenses during the following CODELs: CODEL Skelton; CODEL Schiff; and
CODEL Costello.
81. Based on the information available to the OCE during this Review, Representative Ortiz
did not return any excess per diem for meal and incidental expenses. Therefore, there is
substantial reason to believe that he may have violated House Rule 10, clause 8; House
Rule 23, clauses 1 and 2.
82. For these reasons, the Board recommends that the Committee on Standards of Official
Conduct further Review the above described allegations concerning Representative Ortiz.
IV. INFORMATION THE OCE WAS UNABLE TO OBTAIN
83. The OCE requested information from the U.S. Department of State concerning letters of
authorization for certain CODELs and records of Representative Ortiz returning excess
per diem. The U.S. Department of State was cooperative with retrieving the information
but was unable to acquire proper authorization to release the documents to the OCE
before the end of this Review.

42

House Ethics Manual (2008) at 13.
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES
REPORT
Review No. 10-0754
The Board of the Office of Congressional Ethics (the “Board”), by a vote of no less than four
members, on July 23, 2010, adopted the following report and ordered it to be transmitted to the
Committee on Standards of Official Conduct of the United States House of Representatives.
SUBJECT: Representative Joe Wilson
NATURE OF THE ALLEGED VIOLATION: During the time period from March 2008 to May
2010, Representative Joe Wilson participated in various Congressional Delegation trips abroad.
These public statements attributed to Representative Wilson indicate that he may have used the
per diem for impermissible purposes during various trips.
If Representative Wilson’s actual meal and incidental expenses for foreign travel were less than
the per diem received and he did not return the excess per diem, he may have violated House
Rule 10, clause 8 and House Rule 23, clauses 1 and 2.
RECOMMENDATION: The Board recommends that the Committee on Standards of Official
Conduct further Review the above allegations.
VOTES IN THE AFFIRMATIVE: 6
VOTES IN THE NEGATIVE: 0
MEMBER OF THE BOARD OR STAFF DESIGNATED TO PRESENT THIS REPORT TO
THE COMMITTEE ON STANDARDS OF OFFICIAL CONDUCT: Leo Wise, Staff Director
& Chief Counsel.
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OFFICE OF CONGRESSIONAL ETHICS
UNITED STATES HOUSE OF REPRESENTATIVES

FINDINGS OF FACT AND CITATIONS TO LAW
Review No. 10-0754
On July 23, 2010, the Board of the Office of Congressional Ethics (the “Board”) adopted the
following findings of fact and accompanying citations to law, regulations, rules and standards of
conduct (in italics). The Board notes that these findings do not constitute a determination of
whether or not a violation actually occurred.
I.

INTRODUCTION
1. The Rules of the 111th Congress were adopted by the U.S. House of Representatives on
January 6, 2009. Rule 10, clause 8, provides that House Members and staff on official
foreign travel receive reimbursement for their official expenses at the lesser of (1) the
applicable per diem; or (2) the actual expenses incurred. The Rules of the 110th
Congress included the identical provision.1 By this rule, Members of the House imposed
on themselves a requirement that per diem in excess of actual expenses is to be returned.
The Speaker of the House recently underscored this requirement and restated the rule that
“[a]ny per diem provided to members or staff is intended to be expended only for official
purposes related to the trip. Excess funds are to be returned to the Treasury . . . .” 2
2. During this Review, various committees which authorize foreign travel and the U.S.
Department of State all informed the Office of Congressional Ethics (“OCE”) that many
Members and staff use per diem properly, comply with the rule and return excess per diem.
The House Committee on Foreign Affairs, the House Committee on Armed Services, the
Commission Security and Cooperation in Europe, and the Bureau of Legislative Affairs of
the U.S. Department of State each has staff responsible for collecting and recording the
return of excess per diem from Members and staff. According to the officials, Members
and staff routinely return excess per diem to these entities. 3

1

Rules of the House of Representatives, 111th Cong. Rule X, Clause 8, adopted under H. Res. 5, 111th Cong.
(January 6, 2009).
2
Letter from the Speaker of the House to House Committee Chairmen, dated May 13, 2010 (Exhibit 1 at 100754_002).
3
Memorandum of Interview of Commission on Security and Cooperation in Europe Office Manager, June 3, 2010
(Exhibit 2 at 10-0754_006); Memorandum of Interview of House Committee on Foreign Affairs Travel Coordinator,
June 2, 2010 (“HCFA Travel Coordinator MOI”) (Exhibit 3 at 10-0754_006); and Memorandum of Interview of
House Armed Services Committee Travel Coordinator (“HASC Travel Coordinator MOI”), June 8, 2010 (Exhibit 4
at 10-0754_014).
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3. Notwithstanding the rule and the compliance by many Members and staff, several
Members claimed that it is common practice by some to use per diem for purposes other
than official expenses and to retain excess per diem. While this practice may seem to be
consistent with the rationale for a per diem approach to covering travel expenses without
need for itemized accounting, it nonetheless appears to be contrary to the rule the House
adopted and with which many Members evidently do comply. The Board determined that
fairness dictates upholding the standard stated in the rule and adhered to by many, rather
than excusing a practice of noncompliance, however pervasive.
4. Representative Wilson acknowledged publically before the commencement of the OCE’s
Review that he used per diem for expenses other than meals and incidentals. 4 During
the Review, he acknowledged that he used per diem for expenses other than meals and
incidentals, which suggests that he had excess per diem.5
A. Summary of Allegations
5. Based on the information presented before the Office of Congressional Ethics (“OCE”),
there is substantial reason to believe that Representative Joe Wilson may have violated
House Rule 10, clause 8 and House Rule 23, clauses 1 and 2 by retaining excess per diem
when his actual meal and incidental expenses were less than the per diem that he received
during various Congressional Delegation trips (“CODELs”).
B. Jurisdictional Statement
6. The allegations that were the subject of this Review concern Representative Wilson, a
Member of the United State House of Representatives from the 2nd District of South
Carolina. The Resolution the United States House of Representatives adopted creating
the OCE directs that, “[n]o review shall be undertaken . . . by the board of any alleged
violation that occurred before the date of adoption of this resolution.” The House
adopted this Resolution on March 11, 2008. The conduct under Review occurred after
March 11, 2008.
C. Procedural History
7. The OCE received a written request for a preliminary Review in this matter signed by at
least two members of the Board on April 12, 2010. The preliminary Review commenced
on April 13, 2010. The preliminary Review was scheduled to end on May 13, 2010.

4

Brody Mullins and T.W. Farnam, “Lawmakers Keep the Change,” Wall St. J., March 2, 2010 (Exhibit 5 at 100754_017).
5
Memorandum of Interview of Representative Joe Wilson, June 11, 2010 (“Wilson MOI”) (Exhibit 6 at 100754_022-023).
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8. At least three members of the Board voted to initiate a second-phase Review in this
matter on May 11, 2010. The second phase Review commenced on May 14, 2010.6 The
second-phase Review was scheduled to end on June 28, 2010.
9. The Board voted to extend the 45-day second-phase Review by an additional 14 days on
June 21, 2010, as provided for under H. Res 895. Following the extension, the secondphase Review was scheduled to end on July 12, 2010.7
10. Representative Wilson submitted a written statement to the Board, under Rule 9(B) of the
OCE’s Rules for the Conduct of Investigations, on July 19, 2010.8
11. The Board voted to refer the matter to the Committee on Standards of Official Conduct
for further Review and adopted these findings on July 23, 2010.
12. This report and findings in this matter were transmitted to the Committee on Standards of
Official Conduct on July 30, 2010.

D. Summary of Investigative Activity
13. The OCE requested documentary and testimonial information from the following sources:
(1) Representative Wilson;
(2) Commission on Security and Cooperation in Europe (“CSCE”);
(3) CSCE Office Manager;
(4) House Committee on Foreign Affairs;
(5) House Committee on Foreign Affairs Travel Coordinator;
(6) House Committee on Armed Services;
(7) House Committee on Armed Services Travel Coordinator;
(8) Bureau of Legislative Affairs of the United States Department of State; and
(9) United States Air Force Congressional Liaison Office.

6

According to the Resolution, the Board must vote on whether to conduct a second-phase Review in a matter before
the expiration of the 30-day preliminary Review. If the Board votes for a second-phase, the second-phase begins
when the preliminary Review ends. The second-phase Review does not begin on the date of the Board vote.
7
Id. at § 1(c)(2)(A)(ii) (2008).
8
Letter from Representative Joe Wilson to Chairman David Skaggs and Co-Chairman Porter Goss, dated July 19,
2010 (Exhibit 7 at 10-0754_026-029).
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II. THERE IS SUBSTANTIAL REASON TO BELIEVE THAT REPRESENTATIVE
WILSON RECEIVED PER DIEM IN EXCESS OF HIS ACTUAL MEAL AND
INCIDENTAL EXPENSES DURING CERTAIN CODELS AND RETAINED THE
EXCESS PER DIEM
14. The Board recognizes that the per diem rule contained in House Rule 10, clause 8 is
under the jurisdiction of the House Committee on Rules.
15. Based on the facts presented before the Board, the allegations in this Review also
implicate House Rule 23, clauses 1 and 2, which are under the jurisdiction of the
Committee on Standards of Official Conduct.
16. Regardless of which committee the House determines to appropriately address these
issues, the OCE has jurisdiction to Review alleged violations of “any law, rule,
regulation, or other standard of conduct applicable to the conduct of [a] Member, officer,
or employee in the performance of his duties or the discharge of his responsibilities.”9
A. Applicable Law, Rules, and Standards of Conduct
1. House Rules
17. Pursuant to House Rule 10, clause 8(b):
“The following conditions shall apply with respect to travel outside the United States or
its territories or possessions . . . (2) A member or employee shall be reimbursed for the
expenses of such individual for a day at the lesser of--(A) the per diem set forth in applicable Federal law; or
(B) the actual, unreimbursed expenses (other than for transportation) incurred during
that day.”
18. Pursuant to House Rule 23, clause 2:
“A Member, Delegate, Resident Commissioner, officer, or employee of the House shall
adhere to the spirit and the letter of the Rules of the House and to the rules of duly
constituted committees thereof.”
19. Pursuant to House Rule 23, clause 1:
“A Member, Delegate, Resident Commissioner, officer, or employee of the House shall
conduct himself at all times in a manner that shall reflect credibility on the House.”

9

H. Res. 895, 110th Cong., Section 1(c)(1)(A) (2008) (as amended).
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2. Federal Travel Regulation and Other Guidance
20. House Rule 10, clause 8(b), incorporates by reference Federal law governing the use of
per diem. Specifically, Public Law 95-384 governs per diem provided to congressional
travelers. Per diem rates are established under 5 U.S.C.§ 5702 and the Federal Travel
Regulation, 41 C.F.R. chs. 300-304.
21. The “per diem allowance (also referred to as subsistence allowance) is a daily payment
instead of reimbursement for actual expenses for lodging, meals, and related incidental
expenses. The per diem allowance is separate from transportation expenses and other
miscellaneous expenses.”10
22. Lodging expenses include “expenses, except lodging taxes in the United States, for
overnight sleeping facilities, baths, personal use of the room during daytime, telephone
access fee, and service charges for fans, air conditioners, heaters, and fires furnished in
the room when such charges are not included in the room rate.”11
23. Meal expenses are “expenses for breakfast, lunch, dinner and related tips and taxes
(specifically excluded are alcoholic beverage and entertainment expenses, and any
expenses incurred for other persons).”12
24. Incidental expenses are “(1) Fees and tips given to porters, baggage carriers, bellhops,
hotel maids, stewards or stewardesses and others on ships, and hotel servants in foreign
countries; (2) Transportation between places of lodging or business and places where
meals are taken, if suitable meals cannot be obtained at the TDY site; and (3) Mailing
cost associated with filing travel vouchers and payment of Government sponsored charge
card billings.”13
25. “Per Diem consists of two components: the lodging rate and the M&IE. Per diem rates
are established by the Department of State for foreign cities. The foreign per diem rates
are established monthly by the Department of State based on actual reported costs of
hotel, meals and incidental expenses in individual cities around the world. Therefore,
routine expenses are usually well within the per diem rates and it is sufficient to
authorize per diem payments based on those rates.”14
26. Under the Federal Travel Regulation, the allocation of meals and incidental expenses
(“M&IE”) rates that are used in making deductions from the M&IE are as follows: 15%
10

41 C.F.R. § 300-3.1 (emphasis added).
Id.
12
Id.
13
Id.
14
United States Department of State Bureau of Legislative Affairs, Official Foreign Travel Guide for the U.S.
Congress. (Exhibit 8 at 10-0754_049).
11
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for breakfast, 25% for lunch, 40% for dinner, and the remainder for incidental expenses.
For example, if the M&IE for a specific city was $100 per day, it was allocated as $15 is
for breakfast, $25 for lunch, $40 for dinner, and $20 for incidental expenses. 15
27. According to The United States Department of State Bureau of Legislative Affairs Official
Foreign Travel Guide published for the U.S. Congress, Members are advised the
following:

28. The House has a adopted a general rule for all committees that per diem allowance (the
set rates) in excess of actual expenses may not be retained.16
B. Representative Wilson Made Public Statements Indicating That He May Have
Used Per Diem for Impermissible Purposes
29. On March 2, 2010, the Wall Street Journal published an article entitled “Lawmakers
Keep the Change.” 17
30. A statement attributed to Representative Wilson in the article indicated that he may have
used per diem for impermissible purposes.
31. According to the article: “Rep. Joe Wilson (R., Ind.) said he once bought marble goblets
in the Kabul airports as gifts from constituents.”18
32. During an interview with the OCE, Representative Wilson confirmed that the article
accurately described his statement.19
15

41 C.F.R. ch. 301, App. B.
House Rule 10, clause 8.
17
Brody Mullins and T.W. Farnam, “Lawmakers Keep the Change,” Wall St. J., March 2, 2010 (Exhibit 5 at 100754_017).
18
Id.
19
Wilson MOI (Exhibit 6 at 10-0754_023).
16
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C. Representative Wilson’s Use of Per Diem for Expenses Other Than Meals and
Incidentals Provides Substantial Reason to Believe that He Had Excess Per Diem
and He Did Not Return Excess Per Diem
33. Representative Wilson used per diem for expenses other than his lodging meals, and
incidentals.
34. He told the OCE that he may have used some of his per diem to purchase souvenirs. As
an example, he described a small statue of Kamal Ataturk that he bought in Turkey,
which currently sits on his desk in his Congressional office. He also described using per
diem to purchase flags from foreign countries which he also has in his Congressional
office.20
35. When specifically asked about his purchase of marble goblets from Afghanistan,
Representative Wilson stated that he has brought back marble goblets in the past. He
described a shop in the arcade of the airport in Kabul where one can buy a set of six
goblets for either $10 or $12 – the witness could not recall. He has purchased two sets.
When he returned from the CODEL he wrote “Afghanistan 2009” on the bottom of the
goblets and gave them to veterans and people who have served in Afghanistan and to
their family. He did not think he used per diem to purchase the goblets because he
bought them at the end of the trip and he did not think he had any per diem left. He does
not use the per diem to purchase souvenirs for his family or constituents.21
36. Representative Wilson stated he did not have any unused per diem on CODEL Skelton
because his wife was on that trip. He explained that he had to reimburse others for
money that his wife borrowed, implying that his per diem was used for at least some of
her travel expenses.
37. Spouses of Representatives may travel on CODELs, but must travel at no expense to the
government.
38. Representative Wilson’s use of the per diem for purposes other than his personal meals
and incidental expenses suggests that his actual meal and incidental expenses were less
than the per diem that he received.
39. As a result, there is substantial reason to believe that Representative Wilson had excess
per diem for certain CODELs.

20
21

Id. at 10-0754_022.
Id. at 10-0754_022-023.
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D. Estimates of Representative Wilson’s Meal and Incidental Expenses Provide
Substantial Reason to Believe That His Excess Per diem Was More Than a De
Minimis Amount for Certain CODELs
40. Representative Wilson told the OCE that he did not maintain complete records of
expenses that he incurred on CODELs that he attended during the time period from
March 2008 to May 2010.22
41. Based on the information before the OCE, the exact amount of his meal and incidental
expenses for each CODEL is unknown.
42. Consequently, the OCE used estimate of expenses to determine whether it appeared that
Representative Wilson retained excess per diem that was more than a de minimis amount.
43. The OCE Board notes that the sole purpose of the estimated meal and incidental expenses
is to determine if there is substantial reason to believe that the Member had excess per
diem that was more than a de minimis amount. The estimates are not intended to be used
to conclude the exact amount of any excess per diem that the Member may have retained.
44. If an estimate is not used, a House Member or staff could frustrate the enforcement of
Rule 10, clause 8, by simply not maintaining any records of his or her actual expenses.
E. Representative Wilson Did Not Return Any Excess Per Diem for Meals and
Incidental Expenses
45. Representative Wilson told the OCE that he does not believe that he had any excess per
diem for any CODELs because at the end of trips because he vividly recalls only having
enough money for a taxi upon arrival in the U.S.23
46. Therefore, he did not return any excess per diem for any CODEL.24
47. The three relevant CODELs that Representative Wilson attended were all organized by
the House Committee on Armed Services.
48. The Travel Coordinator for the House Committee on Armed Services is responsible for
reporting the amount of per diem that Members received and recording any excess per
diem that Members of Congress or staff returned. She told the OCE that she had received

22

Wilson MOI (Exhibit 6 at 10-0754_022).
Id. at 10-0754_023.
24
Id. .
23
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excess per diem from Representatives and staff for various CODELs, which was returned
to her by checks made payable to the U.S. Treasury.25
49. The Office Manager forwards the checks to a specific person at the U.S. Department of
State who is responsible for receiving returns of excess per diem.
50. There is substantial reason to believe that Representative Wilson had excess per diem for
certain CODELs and he did not return per diem, even when there were procedures in
place for him to return the per diem.
51. Although, the available evidence does not establish the exact amount of actual expenses
for Representative Wilson’s CODELs, after estimating meal and incidental expenses,
there is substantial reason to believe that Representative Wilson retained excess per diem
from the following CODELs:
SUMMARY OF ESTIMATED EXCESS PER DIEM
CODEL

DATE

CODEL Skelton to Hawaii, Guam,
Iwo Jima, Korea, and Okinawa

Feb 18 to Feb 21,
2009

$365.00

 $187.00

Estimated
Excess Per
Diem
 $178.00

CODEL Tsongas to Iraq, Kuwait,
Afghanistan, Pakistan, and Bahrain

Apr 4 to Apr 11,
2009

$518.00

 $392.00

 $126.00

CODEL Murphy to Turkey,
Afghanistan, Kuwait, Iraq, Qatar, and
Germany

Aug 4 to Aug 10,
2009

$525.00

 $401.00

 $124.00

$1,408.00

 $980.00

 $428.00

Total

M&IE
26
Per Diem

Estimated
27
Expenses

1. CODEL Skelton
52. During CODEL Skelton to Hawaii, Guam, Iwo Jima, Korea, and Okinawa,
Representative Wilson received an enhanced per diem for M&IE in the amount of
$365.00, for his expenses in Iwo Jima, Korea, and Okinawa.28
25

HASC Travel Coordinator MOI (Exhibit 4 at 10-0754_013).
M&IE Per Diem calculated using travel itineraries; the monthly per diem rates established by the Office of
Allowances, United Sates Department of State; and where applicable, travel vouchers and travel authorization letters.
27
Estimated expenses were calculated using the “Allocation of M&IE Rates to be Used in Making Deductions from
the M&IE Allowance,” which lists the amount of per diem expected to be allocated for breakfast, lunch, dinner, and
incidentals. 41 C.F.R. ch. 301 App. B.
26
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53. Representative Wilson’s wife attended the CODEL. Per diem is only for a
Representative’s personal lodging, meals, and incidental expenses and cannot be used for
expenses incurred on behalf of a Representative’s spouse.
54. According to the itinerary for CODEL Skelton, at least five meals appear to have been
provided at no cost to Representatives who participated during the five days in Iwo Jima,
Korea, and Okinawa.29
55. Following the CODEL, Representative Wilson owed the military escort $144.31 for
meals and other expenses that were incurred on behalf of Representative Wilson and his
wife.30 An invoice was sent to Representative Wilson, dated February 24, 2009.31

28

See Itinerary for CODEL Skelton (February 18 to February 21, 2009) (Exhibit 9 at 10-0754_052-077); monthly
per diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
29
Itinerary for CODEL Skelton (February 18 to February 21, 2009) (Exhibit 9 at 10-0754_052-077).
30
Wilson MOI (Exhibit 6 at 10-0754_023).
31
Email from Maj. Toby Patterson to Barb Calligan, et al., dated February 24, 2009 (Exhibit 10 at 10-0754_079).
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56. Of the $144.31 expenses, $68.96 appears to be for Representative Wilson’s expenses.
The remaining $75.35 appears to be expenses for his wife.

57. The amount of M&IE per diem remaining after the billed expenses for four meals is
$296.00.
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58. Representative Wilson may have incurred incidental expenses in addition to those in the
Air Force expenses sheet. These expenses are estimated on the Federal Travel
Regulations allocation formula.32
59. The estimated amount of additional incidental expenses is $118.00.
60. Accordingly, the estimated excess per diem is $178.00.
CODEL SKELTON TO HAWAII, GUAM, IWO JIMA, KOREA, AND OKINAWA
(FEBRUARY 18 TO FEBRUARY 21, 2009)
Meals &
Incidentals

Feb 18

Feb 19

Feb 20

Feb 21

Breakfast

Hosted

Billed

 $19

Billed

Lunch

Billed

Hosted

Billed

 $31

Dinner

Hosted

Hosted

Billed

$20

Incidentals

 $24

 $24

 $25

 $25

M&IE Received

$365.00

Billed

$68.96

Estimated for M&IE

 $118.00

Remaining

 $178.04

61. Representative Wilson told the OCE that he did not return any per diem for this
CODEL.33
62. There is substantial reason to believe that Representative Wilson had excess per diem for
CODEL Skelton that he did not return to the U.S. Treasury.
2. CODEL Tsongas
63. During CODEL Tsongas to Iraq, Kuwait, Afghanistan, Pakistan, and Bahrain,
Representative Wilson received per diem for meals and incidental expenses in the amount
of $518.00.34
32
33

41 C.F.R. ch. 301 App. B.
Wilson MOI (Exhibit 6 at 10-0754_023).
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64. According to the CODEL itinerary, at least five meals appear to have been provided at no
cost to the Representatives who attended the CODEL.35
65. Representative Wilson’s meal and incidental expenses that were are estimated on the
Federal Travel Regulations allocation formula. 36
66. The estimated amount of meals and incidental expenses is $392.00.
67. Accordingly, the estimated excess per diem is $126.00.
CODEL TSONGAS TO IRAQ, KUWAIT, AFGHANISTAN, PAKISTAN, AND BAHRAIN
(APRIL 4 TO APRIL 11, 2009)
Meals &
Incidentals

Apr 5

Apr 6

Apr 7

Apr 8

Apr 9

Apr 10

Apr 11

Breakfast

 $16

$0.00

 $16

 $21

 $4

Hosted

$0.00

Lunch

 $27

$0.00

 $27

 $34

Hosted

Hosted

Dinner

 $44

$0.00

 $44

 $55

Hosted

Hosted

Incidentals

 $22

$0.00

 $22

 $27

 $6

 $27

$0.00

M&IE Received

$518.00

Estimated M&IE

 $392.00

Estimated Excess Per Diem

 $126.00

68. Representative Wilson told the OCE that he did not return any per diem for this
CODEL.37
69. There is substantial reason to believe that Representative Wilson had excess per diem for
CODEL Tsongas that he did not return to the U.S. Treasury.

34

See Itinerary for CODEL Tsongas (April 4 to April 11, 2009) (Exhibit 11 at 10-0754_081-085); monthly per diem
rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
35
Itinerary for CODEL Tsongas (April 4 to April 11, 2009) (Exhibit 11 at 10-0754_081-085).
36
41 C.F.R. ch. 301 App. B.
37
Wilson MOI (Exhibit 6 at 10-0754_023).
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3. CODEL Murphy
70. During CODEL Murphy to Turkey, Afghanistan, Kuwait, Iraq, Qatar, and Germany,
Representative Wilson received per diem for meals and incidental expenses in the amount
of $525.00.38
71. According to the CODEL itinerary, at least seven meals appear to have been provided at
no cost to the Representatives who attended the CODEL.39
72. Representative Wilson’s meal and incidental expenses that were incurred are estimated
on the Federal Travel Regulations allocation formula. 40
73. The estimated amount of meals and incidental expenses is $401.00.
74. Accordingly, the estimated excess per diem is $124.00.
CODEL MURPHY TO TURKEY, AFGHANISTAN, KUWAIT, IRAQ, QATAR, AND GERMANY
(AUGUST 4 TO AUGUST 10, 2009)
Meals &
Incidentals

Aug 4

Aug 5

Aug 6

Aug 7

Aug 8

Aug 9

Aug 10

Breakfast

 $18

 $4

 $17

Hosted

 $2

 $21

$0.00

Lunch

Hosted

Hosted

Hosted

Hosted

 $3

 $36

Dinner

 $49

Hosted

 $45

 $44

Hosted

 $57

Incidentals

 $24

 $5

 $23

 $22

 $2

 $29

$0.00

M&IE Received

$525.00

Estimated M&IE

$401.00

Estimated Excess Per Diem

 $124.00

38

See Itinerary for CODEL Murphy (August 4 to August 10, 2009) (Exhibit 12 at 10-0754_087-093); monthly per
diem rates established by the Office of Allowances, United States Department of State <available at
http://aoprals.state.gov/web920/per_diem.asp>.
39
Itinerary for CODEL Murphy (August 4 to August 10, 2009) (Exhibit 12 at 10-0754_087-093).
40
41 C.F.R. ch. 301 App. B.
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75. Representative Wilson told the OCE that he did not return any per diem for this
CODEL.41
76. There is substantial reason to believe that Representative Wilson had excess per diem for
CODEL Murphy that he did not return to the U.S. Treasury.

III. CONCLUSION
77. Pursuant to House Rule 10, clause 8, House Members imposed on themselves a
restriction on the use of per diem for foreign travel. Specifically, House Members and
staff may receive reimbursement for expenses that is the lesser of: (1) the applicable per
diem; or (2) actual expenses.
78. Pursuant to House Rule 23, clause 2, House Members must adhere to the spirit and the
letter of the rules. Accordingly, House Rule 10, clause 8, requires the return to the U.S.
Treasury of any per diem that a Member receives that is in excess of the Member’s actual
expenses.
79. Pursuant to House Rule 23, clause 1, House Members must conduct themselves at all times
in a manner that shall reflect credibility on the House. Representative Wilson’s public
statements indicate that he may have retained excess per diem. As a result, if there is a
violation, it implicates House Rule 23, clause 1 because it may be considered flagrant. 42
80. Based on the information available to the OCE during this Review, Representative
Wilson’s meals and incidental expenses were less than the per diem he received to cover
these expenses during the following CODELs: CODEL Skelton; CODEL Tsongas; and
CODEL Murphy.
81. Based on the information available to the OCE during this Review, Representative
Wilson did not return any excess per diem for meal and incidental expenses. Therefore,
there is substantial reason to believe that he may have violated House Rule 10, clause 8;
House Rule 23, clauses 1 and 2.
82. For these reasons, the Board recommends that the Committee on Standards of Official
Conduct further Review the above described allegations concerning Representative Wilson.

41
42

Wilson MOI (Exhibit 6 at 10-0754_023).
House Ethics Manual (2008) at 13.
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IV. INFORMATION THE OCE WAS UNABLE TO OBTAIN
83. The OCE requested information from the U.S. Department of State concerning letters of
authorization for certain CODELs and records of Representative Wilson returning excess
per diem. The U.S. Department of State was cooperative with retrieving the information
but was unable to acquire proper authorization to release the documents to the OCE
before the end of this Review.
84. The OCE requested information from the U.S. Air Force Congressional Liaison Office
concerning meal and other expenses incurred on behalf of Representative Wilson and
reimbursed by Representative Wilson. The U.S. Air Force Congressional Liaison Office
was cooperative with discussing the information with OCE staff but was unable to acquire
proper authorization to release the documents to the OCE before the end of this Review.
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BankofAmerica __
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Page 3 of 9
Statement Period
07-29-09 through 08-26-09

ADDISON GRAVES WlLSON

B 17 0 I P PI

17

Account Number:

Interest Checking Additions
Date Posted

Deposits and Other Additions - Continued

Amount($)

Interest Checking Subtractions
Check #

Posting Date Amount($)

Check #

Posting Date Amount($)

Check #

Posting Date Amount($)

a

Rocycled

Page 4 of 9
Statement Period
ADDISON GRAVES WILSON

07-29-09

through

08-26-09

B 17 0 I P PI

17

Account Number:

Interest Checking Subtractions
ATM and Debit Card Subtractions· Continued

CheckCard 0804 44.85Eur 1.4848010
Daa Shannon
74929279217012040004605
CheckCard 0804 34_95Eur 1.4848010
Daa Shannon
74929279217012040004613
Check Card 0804 Dzg Gida Ins_Turz_Ltd.
Cankaya/Ankar 74779599216003216001312
CheckCard 0807 Viaggio-Cpk
Farwaniya
74567789220422045237789

Date Posted

Amount($)

08-05

66_59

08-05

51.89

08-05

34_07

08-10

20_Q2

Attachment B

Ref. No.: 813007392746962 Amount: 144.81

