e
90th Congress, 1st Session - - - - - House Report No. 27

2247~

IN RE ADAM CLAYTON POWELL

REPORT

OF

SELE®T COMMITTEE PURSUANT TO

NINETIETH CONGRESS

U.S. GOVERNMENT PRINTING OFFIOE
65-008 O . WASHINGTON : 1967 ’




SELECT COMMITTEE PURSUANT TO HOUSE RESOLUTION 1
EMANUEL CELLER, New York, Chairman

JAMES O, CORMAN, Callfornia ARCH A, MOORE, Ja., West Virginia
CLAUDE PEPPER, Florida CHARLES M. TEAGUE, California
JOHN CONYERS, Jg., Michigan CLARK MAcGREGOR, Minnesota
ANDREW JACOBS, J&., Indiana VERNON W. THOMBON, Wisconsin

WittiaM A, GEOOHEOAN, Chlef Counsel

ROBERT P. PATTRRION, Jr., Counsel for the Minority
RoNALD L. GOLDYARB, Counsel

RoneRT M, LiCHTMAN, Counsel

Rorert D. GRAY, Chlef Auditor

HAROLD J, RESWERER, Jr., Clerk

u



901 CoNaRESS HOUSE OF REPRESENTATIVES REPORT
18t Session No. 27

IN RE ADAM CLAYTON POWELL

FEBRUARY 23, 1967.—Referred to the House Calendar and ordered to be printed

Mr. CeLLER, from the Select Committee Pursuant to House
Resolution 1, 90th Congress, 1st session, submitted the following

REPORT

[To acoompany H. Res. 278)

BAckagrOUND

During the 89th Congress open and widespread criticism developed
with respect to the conduct of Representative Adam Clayton Powell,
of New York. This criticism emanated both from within the House
of Representatives and the public, and related &I‘imm‘ﬂ to Repre-
sentative Powell’s alleged contumacious conduct toward the courts of
the State of New York and his alleged official misconduct in the
management of his congressional office and his office as chairman of
the Committee on Education and Labor. There were charges Repre-
sentative Powell was misusing travel funds and was continuing to
employ his_wife on his clerk-hire gayroll while she was living in
San Juan, P.R., in violation of Public Law 89-90, and apparently
performing few if any official duties.

In September 1966, as the result of protests made by a Eroug of
Representatives serving on the Committee on Education and Labor,
the Committee on House Administration, acting through its chairman,
issued instructions for the cancellation of all airline credit cards which
had been issued to the Committee on Education and Labor and
notified Chairman Powell that all future travel must be specifically
approved by the Committee on House Administration prior to under-
taking the travel. i .

The Special Subcommittee on Contracts of the Committee on
House Administration, under the chairmanship of Representative
Hays of Ohio,' conducted an investigation into certain expenditures
of the Committes on Educgtion and Labor, which focus pnms.nliy
on the travel expenses of Chairman Powell and of the committee’s

1 The other members of the subcommittes were Representatives Wﬂn’ﬁonmr. Loulsiana; Jones, Missouri;
hio. Ex officio mem] tatl

Nedsl, Michigan; Dickinson, Alabama; and Devine, O bers were ves
Bur X839, 8 mb, California, the chairman and ranking mlnnﬂtﬁ member of the full com-
mittee. 'The Special Su tteo on Contracts s referred to hereafter as the Haya subcommittee.
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2 IN RE ADAM CLAYTON POWELL

staff during the 89th Congress, and the clerk-hire status of Y. Marjorie
Flores. Hearings were held on December 19, 20, 21, and 30, 1966,
and a report SH Res, 2349) was filed just prior to the end of the 89th
Congress. The Select Committee appointed pursuant to H. Res. 1
(90t Cong.) has taken official notice of the hearings, exhibits, and
report of the Hays subcommittee and made them part of the record in
the inquiry it has conducted. Subsequent to the report:of the Hays
subcommittee and prior to the organization of the 90th Congress,
the Democrat Members-elect, meeting in caucus, voted to remove
Representative-elect Powell from his office as chairman of the Com-
mittee on Education and Labor.

When the 90th Congress met to orgl::,niza on January 10, Repre-
sentative Van Deerlin, of California, objected to the administration
of the oath to Representative Powell who was thereupon requested to
Bltep ?side while the oath was administered to the other Members-
elect.

Representative Udall of Arizona thereupon offered the following
resolution (H. Res. 1, 90th Cong.): '

Resolved, That the S]?eaker is hereby authorized and
directed to administer the oath of office to the gentleman
from New York, Mr. Adam Clayton Powell,

Resolved, That the question of the final right of Adam
Clayton Powell to a seat in the Ninetieth Congress be re-
ferred to a select committee, composed of seven members, -
to be appointed by the Speaker, and said committee slga]i
have the power to send for persons and papers and examine
witnesses on oath in relation to the subject matter of this
resolution; and said committee shall be required to report
its conclusions and recommendations to the House within
sixty days from the date the members are appointed.

House Resolution 1 in the form offered by Representative Udall was
rejected on a rolleall vote * following which a substitute offered by
i{depresglitative, Ford (Michigan) was agreed to and the resolution
opted.
e substitute offered by Mr. Ford reads as follows:

Resolved, That the question of the right of Adam Clayton
Powell to be sworn in as a Regresentatwe from the State of
New York in the Ninetieth Congress, as well as his final
right to a seat therein as such Representative, be referred
to a special committee of nine Members of the House to be
alll)pomted by the Speaker, four of whom shall be Members of
the minority pa.rt{] ap{minted after consultation with the
minority leader. Until such committee shall report upon
and the House shall decide such question and right, the said

1'Mp, VAN DEERLIN. Mr. Speaker,

‘“The BPEAEER. For what purpose does the gentlemnﬂ from Callfornia rise?

“Mr. VAN DEERLIN, Mr, Bpeaker tl(pon my responsibility as a Member-elect of the 90th Congress, I object
to the oath being administered at this time to the §onlloman from New York [Mr. Powell]. Ibase thisupon
facts and statements which I consider reliable. I intend at the prog' time to offer a resolution providing
that the question of eligibllity of Mr. Powell to a seat in this House ntui:"ed to & special committee——

:"r:n ‘gr:gﬁti&ou Ytge mtlsaman gomand that the gentleman from New York step aside?

s YA o . 0

““The BPEAKER, The gomim.m a8 'Berlom«l his dutfes and has taken the action he desires to take under
the rule. The ienuomm from New York [Mr, Powell] will be requested to be seated during the further
mondi‘ oted ucg{';s Congressional Record 00th Cong, H4).

{Imd, H16.
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Adam Clayton Powell shall not be sworn in or permitted to
occupy & seat in this House.

" For the purpose of carrying out this resolution the com-
mittee, or any subcommittee thereof authorized by the
committee to hold hearings, is authorized to sit and act during
the present Congress at such times and places within the
United States, including any Commonwealth or possession
thereof, or elsewhere, whether the House is in session, has
recessed, or has adjourned, to hold such hearings, and to
require, by subpoena or otherwise, the attendance and
testimony of such witnesses and the production of such
books, records, correspondence, memorandums, papers, and
documents, as it deems necessary; except that neither the
committee nor any subcommittee thereof maK sit while the
House is meeting unless special leave to sit shall have been
obtained from the House, SubFoenas may be issued under
the signature of the chairman of the committee or any mem-
ber of the committee designated by him, and may be served
by any person designated by such chairman or member.

Until such question and right have been decided, the said
Adam Clayton Powell shall be entitled to all the pay, allow-
ia.{nces, and emoluments authorized for Members of the

ouse.

The committee shall report to the House within five weeks
after the members of the committee are appointed the results
of its investigation and study, together with such recom-
mendations as it deems advisable. Any such report which
is made when the House is not in session shall be filed with
the Clerk of the House (ibid. H14).

On January 19, 1967, the Speaker a.pﬁoint.ed the following members
to the Select Committee Pursuant to House Resolution 1:

Honorable Emanuel Celler, Chairman (New York)

Honorable James C. Corman Honorable Arch A. Moore, Jr.
Honorable Claude Pepper Honorable Charles M. Teague
Honorable John Conyers, Jr. Honorable Clark MacGregor
Honorable Andrew Jacobs, Jr. Honorable Vernon W. Thomson

ScorE oF INQUIRY

Counsel for Representative-elect Powell have argued that the Select
Committee lacked authority to do more than determine if Mr. Powell
met the qualifications for membership in the House sgeciﬁca.lly_ enu-
merated in the Constitution, that is, age, citizenship, and inhabitancy.®
Mr. Powell’s counsel have argued further that since his certificate of
election as Representative from the 18th District of New York and
other documentary proof established prima facie these qualifications
and as there was no serious dispute concerning them, the Select Com-
mittee lacked author'iji.;ly to conduct any inquiry pursuant to House
Resolution 1 and should report back to the House that the Member-
elect was entitled to take the oath.

¥ “No person shall be a Representative who shall not have attained to the age of 25 years, and begn 7
ie.nra aoltizen of the United States, and who shall not, when elected, be an inhabltant of thiat State in which
shall be chosen™ (art. I, sec. I1, clause 2).
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The debate on House Resolution 1 revealed differences of opinion
among the Members as to whether the House in judging the qualifi-
cations of its Members could consider qualifications other than
age, citizenship, and inhabitancy. However, it is quite evident a
substantial majority of the House in voting to adopt the resolution
desired the Select Cornmittee to inquire into other matters, particularlK
Mr. Powell’s alleged contuma(:ir with respect to the New Yor
courts and official acts of misconduct (particularly practices described
in the report of the Hays subcommittee). Thus, Representative
Van Deerlin, who objected to Mr. Powell’s taking the oath, is known
to have been concerned by the fact Mr. Powell had been adjudged in
both civil and criminal contempt by the New York courts. That
Representative Udall, who offered the original version of House
Resolution 1, was concerned that some investigation into Mr, Powell’s
conduct be undertaken is indicated by the following excerpts from
his remarks in support of the resolution:

I share the concern about the accumulation of evidence
which strongly suggests to me the probability that one of
our colleagues has flouted the laws of the State of New York;
that he is charged with criminal contempt, and that there is a
warrant for his arrest in that State so that he cannot go into
that congressional district. I recognize this.

I recognize the strong probability that public funds have
been misused, and paid, to people in violation of the laws
of the United States—Rules of the House of Representatives,

I recognize the strong probability that false vouchers have
been filed; that airplane tickets have been used in violation
of the laws, and that illegal and unauthorized travel has
taken place.

* » L . L ]

I propose to seat him, but I propose to seat him condi-
tionally until & fair judicial inquiry can be held to determine
if he ought to be seated in or removed from the House of
Representatives (Congressional Record HS).

L] * * L] *

This man has never had a hearing.

He was invited to appear before the Hays committee and
he declined. But this was an investigation limited to looking
into a narrow subject—expenditure of public committee
funds. They had no power to recommend dismissal or any-
t.hinﬁ of that kind.

The judgments of the New York courts—and I will cheer-
fully concede that they probably set an alltime record for
aBppeals, motions, counterclaims, and repeated proceedings.
thut they at;e not final. I hope someday they will be. But

are not. '
dam Powell has never reallﬁ;ahad a chance to sit down and
state his case to a group of his peers who hold the power
to recommend what ha%pens to as a Member of the
House. Maybe he will decline. Maybe he cannot prove a
case). But he has never had a chance to state a case (ibid.
p. 6).
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Obviously Representative Udall’s desire to afford Mr. Powell an
opportunity “to sit down and state his case to a group of his Peers"
resulted from his concern about matters other than Mr. Powell’s age,
citizenship, and inhabitance. Similarly, Representative Ford in
describing the purpose of the substitute he was to offer said:

We would establish the forum and give him the oppor-
tunity to come in and answer those allegations that have
been made—allegations in the press, allegations by various
committees, statements of one sort or another by some
Members here in the Chamber (Congressional Record HS).

* * L] * *

Mr. Speaker, what we must do today in the determination
of the qualifications of Mr. Powell is to establish a committee,
a blue-ribbon committee, that will investigate all of the
allegations that have been made heretofore and report
within the period of 6 weeks to all of us, with its recommenda-
tions,

Mr. Speaker, this procedure would represent ‘even
justice.” ~ This is equity of the highest order. In my humble
judgment we probably ought to establish as quickly as
possible—and tomorrow is not too soon—an overall select
committee such as was approved in the dying days of the
89th Congress in order that all charges or allegations that
have been made in the past or which might be made in the
future can be considered concerning any one of us who now
serves in the House of Representatives (ibid, p. 9).

In deciding on its authority and the scope of the inquiry it would
gursue, the Select Committee, in addition to considering‘ the House

ebate, gave special attention to the language of House Resolution 1
enjoining the Select Committee to determine “the question of the right
of Adam Clayton Powell to be sworn in as a Representative from the
State of New York in the 90th Congress us well as his final right to a
seat therein as such Representative, * * * (and) * * * “report to
the House * * * the results of its investigation and study, together
with such recommendations as it deems advisable.”

The Select Committee concluded it had a broad mandate under
House Resolution 1 to conduct whatever inquiry it deemed necessary
to enable it to recommend the appropriate action the House should
take with respect to Representative-elect Powell.®

'Igle determination was therefore made to inquire into the following
matters:

1. Mr. Powell’s age, citizenship, and inhabitancy;”

2. The status of lelga.l proceedings to which Mr. Powell was a
garty in the State of New York and in the Commonwealth of

uerto Rico, with particular reference to the instances in which

he has been held in contempt of court; and
p B:"'%l:;lc Hsuléol: :;1:]11 be the Judge of the Elections, Returns and Qualifications of its own Members * * ***
“ Each House may etermine the Rules of its Ptooeedlngs. punish its Members for r.lladrdewly Behavlior,
and, with the Concurrence of two-thirds, expel 8 Member'’ (art. I, sec. §, clause 2).
T No question was raised concerningMr. Powell's aﬁla]and citizenship although some questions were raised
both by Members of the House and the public relating to Mr. Powell’s inhabitancy in the State of New
York. ~ Accordingly, the select committee desired to hear evidence on this point.
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3. Matters of Mr. Powell’s alleged official misconduct since
January 3, 1961.%
Procepure FoLLowep

Mr. Powell was advised of the scope of the inquiry the Select Com-
mittee intended to pursue and that the hearings would be conducted
in accordance with rule XI, paragraph 26, of the Rules of the House
of Representatives.®

On February 8, 1967, the first day of the hearing, Mr. Powell’s
counsel contended the Select Committee was conducting an adversary
proceeding and made several procedural requests including the right
of Mr. Powell to attend in person and by counsel all sessions of the
Select Committee when testimony or evidence was taken and to partic-
ipate with full righis of cross-examination, the right to have open and
Bublic hearings, to summon witnesses and have a transcript of every
earing. Chairman Celler replied to these requests as follows:

This is not an adversary proceeding. The Committee is
going to make every effort that a fair hearing will be afforded,
and prior to this date has decided to give the Member-elect
rights beyond those afforded an ordinary witness under the

ouse rules.

The Committee has put the Member-elect on notice of the
matters into which it will inquire by its notice of the scope
of inquiry and its invitation to appear, as well as by con-
ferences with, and a letter from 1ts chief counsel to the
counsel for the Member-elect.

Prior to this hearing the Committee decided that it would
allow the Member-elect the right to an open and public hear-
ing, and the n"fht to a transcript of every hearing at which
teetimo:g is adduced.

The Committee has decided to summon any witnesses
having substantial relevant testimony to the inquiry upon
the written request of the Member-elect or his counsel.

L] L] * L] L]

Again, the Committee states that this is an inquiry and
not an adversary proceeding. '

Neither Mr. Powell nor his counsel requested the Select Committee
to summon any witnesses. Mr. Powell’s counsel were present durin
the entire first day of the hearing, for a limited part of the secon
day’s hearing and declined to attend at all the third day of the hearings.
Mr. Powell was present only on the first day of the hearing. )

Mr. Powell agpeared on the first day of the hearing and declined
to testify beyond matters relating to his age, citizenahi?, and residence
in New York. By letter dated February 10, 1967, from Chairman
Celler, Mr. Powell was ﬁain invited to testify at a hearing for Feb-
ruary 14 and was notified that “at the conclusion of your testimony
* * % or, if you decline to. testify, at the conclusion of the hearing,
you will be given the opportunity to make a statement relevant to

decided it would Inquire into alleged officlal misconduct of Mr, Powell commencing after this date, which
colneides with th(r begl;nlns of the 87th Congress when Mr. Powell became chafrman of the Committeo

P;wdl m w?'h’mmerl.lw tbl? ?ou@&% tﬁm'u" Plfm 11106‘? “-34“”' l‘lé“l?&d that “alleged ?&5‘.‘:&
ommittes’'on Feb. 3, ) were adv at *
official misconduct” would involve the matters re on iy the Hays subcommittee,
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the subject matter of the Select Committee’s inquiry.” 1 Mr. Powell,
as noted, failed to appear on February 14. . .

The Committee notes that counsel for Mr. Powell, notwithstandin
their various procedural claims, did not at any time seek to defen
against the merits of any of the misconduct charﬁos by oﬁorm%
testimony or other evidence. Also, although on the first day o
hearing they demanded a more limscin;e statement of charges, they
did not claim surprise when evidence was presented, nor did they
request additional time to defend against such evidence. Essentially
their position throughout has been that the Committee had no au-
thority to consider the misconduct charges.

InvesTigaTIiON CONDUCTED

The brief period provided the Select Committee to conduct an
inquiry and report back to the House necessarily limited the amount
of investigation the staff could undertake. Fortunately, the results
of the investigation by the Hays subcommittee which made a review
of the travel records of the Committee on Education and Labor during
the 89th Congress were available to the staff of the Select Committee.

Mr. Robert D. Gray, of the General Accounting Office, who super-
vised the team of GAO auditors employed by the Hays subcommittee,
performed the same function for the Select Committee, For the Hays
subcommittee, Mr. Gray’s auditors checked all airline- tickets pur-
chased on committee credit cards and separated out those used for
travel for which no subsistence was claimed on the theory that in
almost all instances when travel relates to official business subsistence
will be claimed. Mr. Gray and his assistants ! undertook a similar
review of travel charged by Chairman Powell and members of the
staff of the Committee on Education and Labor during the 87th and
88th Con, es. They also conducted an audit which determined
that the funds expended by the Committee on Education and Labor
and Mr. Powell’s congressional office did not exceed the amounts
authorized by the 87th, 88th, and 89th Congresses, and a special audit
relating to travel from Miami to Bimini and return, during the 89th

Co .

l\l}lrg‘. Ronald Goldfarb, counsel to the Select Committee, investigated
the New York court records and other sources to ascertain the history
and the present status of the litigation pending in that State and the
Commonwealth of Puerto Rico involving Mr. Powell and which has
resulted in his being held in contempt of court.

SumMary or EvipENCE
A, INHABITANCY

The record in this gooeeding reflects that Member-elect Powell
retains a New York address in a three-room, one-bedroom apartment
leased and maintained by Mr. and Mrs. Odell Clark, Mr. Clark being
then & member of the Education and Labor Committee staff in
Washington. Mr, Powell furnished the Select Committee with

" ;“ “:!i.‘?.:“ ‘f:::f.&“.‘.:"“m geg-"mhp' S Bernard 8, Ballor, David F, Marshall, John
LH H . H 3 AV " 0
Dert William A. n‘ﬂm‘:m.n Rioh,

A. Cutler, Robert W, Graml T, Richard McMilian, Jr. Fiscal suditors:
Willlam F. Murphy, Jr., Julian M, Bhiplette, And also in New York; Bu nccountants: Ernst F,
Stockel, snmhf’ Pefralla, Accountants: John T. Balla, Toble W, Dgfuv.‘gﬁlm J. Rigatlo, Grace

M. Fennel, Carole Ann Jablonski,
H. Rept. 27 0, 00-1——32
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copies of his New York State income tax returns for the years 1962
through 1965; a New York Cibg income tax return for 1966; and a
bank account at the Chase Manhattan Bank of the City of New York
which was inactive and listed his address at the Abyssinian Baptist
Church, where he has remained as one of the pastors. He also sub-
mitted evidence showing that he remains a registered voter in New
York, that he has an automobile operator’s license which will expire
June 30, 1967, and that in the vestibule of the apartment house at
120 West 138th Street, New York City, the Congressman’s name is
posted for apartment 6-D with Mr. and Mrs. Odell Clark. Mr. Powell
testified that he paid $50 a month toward the rent of the apart-
ment, that he preached at his church on the average of three times a
mont.il, and that he was present on occasion in New York on Sundays
and possibly Mondays. Furthermore, court records show that the
New York courts have found him to reside at 120 West 138th Street,
New York City, for purposes of allowing court process to be served
on him by substituted service.?

On the basis of these facts and under the applicable precedents
(see Legal Support for Recommendations, mfmﬁ Mr. Powell meets
the inhabitancy qualification of the Constitution.

B, BEHAVIOR OF ADAM CLAYTON POWELL

1. With respect to the courts of New York

Since October 28, 1960, Mr. Powell has been involved in complex
and protraoted litigation in New York State involving two court
procoedings, one a libel case and the other a fraudulent transfer of
assets case, out of which an extensive series of civil and criminal
contempt proceedings have developed because of Mr., Powell's dis-
obedience to court processes and to court orders emanating from those
two oases,!®

Early in 1960 Mr. Powell made an accusation on the floor of
Congress that one of his constituents, Mrs. Esther James, was a “‘ba
woman for the New York City Police Department.” He repeat:
it a month later on a television program. Mrs. James sued Mr.
Powell for libel and in April 1963 a jury awarded her a verdict of
$211,739.35. Attorneys for Mrs. James then commenced proceedings
to secure satisfaction of this judgment which was affirmed on appeal
although reduced to $46,500—$11,500 compensatory damages and
$36,000 punitive damages. A further appeal to the New York Court
of Appeals, the highest court in New York State, resulted in an

nce and the U.S. Suﬁreme Court denied certiorari on Janua
18, 1965. Accordingly, all appeals have been exhausted in this
proceeding and judgment has been final for about 2 years.

Mrs. James brought a second case in April 1964, also in New York
City, chnwg that in Aﬁ;il 1063 (after the libel ju;l(fmeqt was
recorded) Mr. Powell and his wife fraudulently transferred a piece of
property valued at $85,000 in Puerto Rico to her uncle and aunt, who
were also named as defendants, in order to frustrate satisfaction of the
libel judgment. The Powells failed to file an answer and in Janm
1965 j ent was entered and an inquest on damages was ordered.
In February 1965, & jury awarded Mrs. James damages of $350,000

13 Mr, Powell refused to test! ing his residences in Washington, Puerto Rico and the Bahamas,
n
e Bl S e, 050 RS B oo ot
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in this second case. The trial judge reduced the verdict to $210,000.
This judgment was vacated because the Powells submitted evidence
they were not living at 120 West 138th Street, New York City, at the
time service by mail was effected at that address. The Powells then

ed an answer to the complaint and made a motion to dismiss the
complaint which was denied. Mr. Powell failed to resgond to notices
of examination before trial and was formally ordered by the court to
appear on November 24, 1965, a date agreed to by him in writing,
and a date when Congress was not_in session. He failed to appear
on_that date and the court entered judgment for the plaintiff and
ordered an inquest on_the amount of damages. At the inquest the
court found Mr. Powell liable to Mrs. James for $756,000 in compen-
satory damages and $600,000 punitive damages. The Appellate

Division upheld the judgment but reduced the compensatory damages
to $656,786.76 (because Mrs, James had been able to collect some funds
on the unpaid libel judgment) and reduced the punitive damages to
$100,000. This case is currently being ﬁppesled by Mr. Powell to the
Court of Appeals, the highest court in New York State, so judgment
therein is not final.

In an attempt to satisfy the d’ud ent on the libel action, Mrs, James
secured an order in August 1965 from the New York Supreme Court
which attached over the objection of Mr. Powell the banked funds of
two committees known as Harlem Justice for Powell Committee and
Powell Fund Committee. She received two checks totaling $19,116.564
pursuant to this order. After the appointment of this Select Com-
mittee, Jubilee Industries, Inc., a record company which distributed
a record recently made by Mr. Powell, voluntarily paid Mrs. James
$32,460 on January 31, 1967, to reduce the outstanding libel {'udgment
and, according to the New York Times, on February 17, 1967, Mr.
Powell’s attorney paid Mrs. James an additional $3,447 plus another
$1,000 for court costs. Apparently by the payment of these sums the
judﬁment in the libel action has now been satisfied.

uring all this litigation the courts have found Mr. Powell in con-
tempt of court a num%)er of times. As of the date of the hearing there
were pending against Mr. Powell four outstanding arrest orders,
one arising out of an order holding him in criminal contempt and three
arising out of orders holding him in civil contempt. enemllﬁ, a
person can purge himself of a civil contempt of court by satisfaction
of the judgment or submission to examination on assets, but cannot
purge himself of criminal contempt of court.

e first decision holding that Mr. Powell should be arrested for
civil contempt of court occurred on May 8, 1964, after he failed to
appear for examination on a date ordered llvy a court in accordance
with the terms of a sti%ula.tion he had signed.

The second decision holding that Mr. Powell should be arrested for
civil contempt of court occurred on October 14, 1966, after Mr. Powell
failed to honor an order of the court either to pay the libel judgment
or purge himself by appearing for examination as to his assets on
October 7, 1066,

. The third decision holding that Mr. Powell should be arrested for
civil conter:rt of court occurred on December 14, 1966, after Mr.
Powell failed to appear for examination on December 9, 1966, as
ordered by the Court of Appeals in accordance with a stipulation
signed by his attorney on November 1, 1966.
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The decision holding Mr. Powell in criminal contempt was issued on
November 4, 1966, because a jury had found (1) that on November
24, 1065, he willfully failed to appear, as ortdered by a court, for
examination before trial; (2) that on May 1, 1964, he willfully failed
to appear, as ordered by a court,’® for examination in proceedings
it}pp ementary to judgment and execution. The court noted that

r. Powell had not offered to purge himself and that there had been
“no indication of regret, contrition, or repentance.” The sentence
for criminal contempt was 30 days in jail and a $250 fine on both
counts. An arrest order was issued pursuant to this decision. It
np}l)‘ea.rs that the orders are on appeal and thus not final.

he records in both cases show that the courts of New York have
been v: mdulcfent in granting Mr, Powell adjournments and oppor-
tunities to avoid the consequences of his acts. It also shows there were
numerous instances when Mr. Powell did not honor subpenas and
court orders to appear and to submit to the jurisdiction of the courts.
On at least two occasions, Mr. Powell’s failures to appear violated
written stipulations which he had signed agreeing to appear on set
dates, On some of these occasions, Mr. Powell based his refusals to
appear on the ground that he had congressional immunity as he was
attending sessions of Congress, In many instances various judges
granted adjournment after adjournment to atccommodate him only
to have Mr. Powell subsequently fail to appear on the reSet dates.
In two instances, the records of Congress show that the House of
Representatives was not in session on the dates he dishonored a
court order, i.e., November 24, 1965, and December 9, 1966.!¢

On November 4, 1966, New York Supreme Court Justice Matthew
Levy expressed the difficult task Mr. Powell’s behavior posed for the
courts of New York:

It is however, not an easy task to arrive at a conclusion
as to the punishment for criminal contempt of court to be
meted out to a minister, a Congressman, a leader of men,
& man, indeed, of many natural gifts, and he should be a man
in relationship to the law that one would look up to, to
respect. All of you may rest assured that what I have
det.ell;gned upon is & conclusion that has not been lightly
reached.

ITam reﬁretful that the defendant, either himself or through.
his counsel, is unwilling to express anFr views in that regard,
because that exﬂession might be helpful to me, but silence at
this time, self-imposed by the defendant once again, his
nonparticipation, may be, and must be, ignored, since I shall
make my decision presentiy b

Mr. Justice Levy went on to summarize what other members of his
court and the appellate court had been forced to conclude with respect
to Mr. Powell’s actions:

Now, as to punishment, I have culled, from the record of
the massive files in this matter, the official comments made

1 Mr. Powell had signed a stipulation on Oct, 9, 1085, to appear on Nov. 24, 1065, a date sub-
sequent to l?l: ment of the 1 st sesslon of lhtsm m‘.“.\mtm and Immlefmtlna ro&’wds Indionte
he went to Bimini on Nov. 15, 1005. _There I3 no Indieation he returned prior to Nov, 24, 1945,

14 On Dee, 31, 1063, Mr. Powell had a stipulation ad)oumi# a court order of contemnpt requiring
MIT‘"I‘M r on ‘g&m 10684, ang "?5 to 1?‘%: onan &su 'tu hs-ntho enur:nd of
be pri Mmmtdmﬁm&matmmanﬂwmmgﬁgmd

returning the same.” nst., art, I, seo. 8 (emphasls added).
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by several of my colleagues here and in the Appellate Division
“on the conduct of this defendant. I think it is of moment to
note them on the record one by one.

In May of 1964, the court said: .

“The conduct of defendant in this matter, in my judg-
ment, has been so flagrantly contemptuous of the authority
and dignity of this court as to promote the tragic disrespect
for the judicial process as a whole. No man should be allowed
to continue in this fashion and it is time for defendant to
answer for it.”

In December of 1965, the court said:

“* * * T am a little bit shocked about this situation. I
know there were many editorials published in the newspapers
about Mr. Powell’s monstrous behavior, and this is another
example. Frankly, as I said before, if I had occasion to
pass upon this, I think a sentence in jail would do more good
than the fine, and under the circumstances I have in mind
something which may possibly deter him from such behavior
in the future.

“It seems to me that the blatant cynicism on the part of
Mr. Powell, his disregard for the law, for the ministry and
for justice and decency, as far as I can see, is monstrous
defiance of everything that is decent in this community, sets
n very bad example for the youth of this city and this
country. * * * The blatant, cynical disregard for the law
on the part of a U.S, Congressman is detrimental to the law,
to the ministry, and to democracy.

““This man 18 supposed to be a Member of the Congress,
which makes laws, yet he seems to show rank and monstrous
defiance to the law. I don’t understand it at all.” * * *

The Appellate Division, in June of 1968, in sustaining u
judgment, though in a lesser amount, for the fraudulent
transfer of a defendant’s real estate in Puerto Rico, said:
‘“* * *that transfer, deliberately made by defendant Adam
Powell, a Member of Congress, to defeat enforcement of a
judgment obtained 2 weeks earlier, fully justifies substan-
tial punitive damages against him.”

Another collea%ue, at Special Term, said in August 1966:

““Considering the disdainful and demeaning and despisin
attitude of this judgment debtor toward the authority an
dignity of the court, ac reflected by the voluminous files of
this court which include several civil adjudications of contempt,
on & proper and satisfactory jurisdictional basis there is no
doubt nor would there be any hesitancy to adjudge the al-
leged misconduct eriminal.”

Also at Special Term, in September of 1966, the court said:

“I conclude that this misconduct as demonstrated, in
charity to the defendant, may best be characterized as the
antics of a mischievous delinquent.

““Because stigmatization and anathematization does not
suffice, in my judgment, it is essential to satisfy the rights
and the interests of the public in an appreciation of a fair
and equal administration of justice.”

H. Rept. 27 O, 00-1——3

11
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In QOctober 1966, the court said:

‘“The hearing was unique in that it evoked the corporeal
presence of the judgment debtor for the first time in the
course of the protracted proceedings in both this action and
the companion libel litigation. This marked departure
from his hitherto elusiveness, was not, unfortunately
accompanied by a similar departure from his policy of
ignoring, evadi:;ig or abusing legal Frocedures in a cnmpsiﬁn
of relentless defiance desifned to frustrate and impede the
judgment creditor in the lawful collection of her judgment.
* * * It was merely another ploy in the seemingly endless
series of maneuvers and dilatory tactics by which the judg-
ment debtor manifests his distaste and disrespect for our
judicial processes.”

In October 1966, another justice of this court said:

““The judgment debtor has again demonstrated his disdain
for the processes of the court by his failure to com‘pl with
the provisions of the order of October 3, 1966. * * eri-
can justice is dependent on the equal apﬁlication of the law
and its observance by persons in everir echelon of our society.
The redress of a wrong involves a deliberate pursuit of one’s
fiigh't:i Justice proceeds slowly but surely and will not be

enied.” -

In its most recent decision, the Appellate Division rendered
an opinion on October 26, 1966, in which the court said:

“% * * As the long and ugly record in this matter shows
this failure to obey is consistent with the debtor’s cynicai
refusal to honor his own promises together with a total
disregard of any and all process that has been served upon
him. * x %

And the court referred to the defendant’s conduct as a
“sorry spectacle to be terminated by definite action.”

Now, gentlemen, I have iterated what seemed to many
to be the sad result, and, certainly seems so to me, of a
broken phonograph record of plea to and condemnation of
the defendant.

The proof is overwhelming that the defendant has flam-
boyantll;r flaunted his willful flouting of the lawful mandates
of the court to such an extent, indeed, that I was compelled
to add to that record, in my recent opinion in this matter,
the comment of the “‘attendant deleterious and corroding
impact upon the judicial system as a whole and its serious
consequential effect upon the general maintenance of law
and order in our community.” What the defendant pre-
sumes to do with impunity cannot go unpunished. se
the average person may rightly assume that he may do the
same, and feel that when not permitted by the courts thus
to act, there is discrimination against the less powerful
garsons who rely, and justly rely, upon the courts for the

ue and impartial administration of justice.

For a Member of this House to behave in such fashion as to cause
the courts to describe his course of conduct as “flagrantly contemptu-
ous,” as promoting “the tragic disrespect for the judicial process as
a whole,” as displaying “blatant cynical disregard for the law on the
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art of a United States Congressman [which] is detrimental to the
aw, the ministry and to democracy,” and as “‘a very bad example
for the youth of this city and this country,” clearly brings great
disrespect on the House of Representatives. :

2. As chairman of the Committee on Education and Labor

A major subject of this Committee’s investigation was alleged misuse
of Government funds by Mr. Powell in his capacity as chairman of the
House Education and Labor Committee, during the 87th through
89th Congresses. Particular attention was given to evidence of
widespread use of committee funds to pay for personal travel by Mr.
Powell and others.

The following is a discussion of the record before the Hays sub-
committee and this committee relating to improper expenditures by
%&e Cll’omn]llittee on Education and Labor under the chairmanship of

r. Powell.

(a) Proceedings before the Hays subcommittee

During the 89th Congress, the Hays subcommittee conducted an
investigation, limited to the 89th Congress, into certain expenditures
by the House Committee on Education and Labor. o

The pertinent conclusions of the subcommittee were as follows
(Report, pp. 6 and 7):

1. Testimony indicates that Representative Powell used an
assumed name on many airline i%lhts purchased with com-
mittee credit cards thus deceiving the approving authority as
to the number of trips made by him as an individual,

2. Testimony indicates that Corrine A. Huff, a staff em-
gloyee of the Committee on Education and Lai)or, prior to

une 30, 1966 (on July 1, 1966, Miss Huff was transferred to
Representative Powell’s clerk-hire payroll), made many trips
under an assumed name on many airline flights purchased
with committee credit cards thus deceiving the approving
np(fh:lrity as to the number of trips made by her as an indi-
vidaual.

3. Representative Powell placed on the staff of the Com-
mittee on Education and Labor one Sylvia J. Givens, who
had been hired for the express purpose of doing domestic work
for Representative Powell when he traveled, as well as for
performing the clerical work in his committee offices.

4, After the initiation of this investigation, Representative
Powell paid to Eastern Air Lines the cost of travel of himself,
Miss Huff, Miss Givens, and Mr. and Mrs. Stone, which had
been purchased with committee airline credit cards for trans-
portation to Miami en route to Bimini, British West Indies,
except that Representative Powell did not pay the cost of a
return trip for Sylvia J. Givens from Miami to Washington,
which travel has been charged to and paid for from the con-
En ent funds allocated to the Committee on Education and

abor.,

5. The deceptive practice of using the names of staff
employees on airline tickets which were not used by the
named employees a Eears to be a scheme devised to conceal
the actual travel of Representative Powell, Miss Huff, and
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others, in some instances at least, so as to prevent questions
being raised by the Committee on House Administration as
to the official character of the travel performed.

6. Representative Powell favored at least one member of
his staff with personal vacation trips, the transportation of
which was procured through the use of airline credit cards of
the committee and the cost of said transportation for vaca-
tion purposes was charged to and paid for from the contingent
funds allocated to the Committee on Education and Labor.

7. Persons having no official connection with the Congress
have been provided with transportation by Representative
Powell and the travel purchased by air travel credit cards of
the Committee on Education and Labor. Said transporta-
tion costs have been charged to and paid from the contingent
funds allocated to the Committee on Education and Labor.

8. The failure of a number of staff employees of the Com-
mittee on Education and Labor to submit vouchers for
transportation expenses or subsistence on many trips per-
formed by them, allegedly upon official business, raised a
serious question before this special subcommittee as to
whether such travel was actually on official business or was
for I:urel_y personal reasons. The absence of expense
vouchers is highly unusual in view of the general practice of
Government employees, including employees of the Congress,
to claim travel expenses, including transportation and
subsistence, when traveling in an official capacity.

9. All vouchers for payment of travel costs of the Com-
mittee on Education and Labor bore the signature “Adam
C. Powell,” certifying said vouchers to the Committee on
House Administration for payment from the contingent fund.

While it is beyond the scope of this report to review in detail the
evidence developed by the Hays subcommittee, this Committee deems
it pertinent to summarize portions of that evidence which relate
specifically to conduct by Member-elect Powell. )

1. The record before the subcommittee disclosed several instances
in which Mr. Powell, as chairman of the House Education and Labor
Committee, authorized or directed the expenditure of committee
funds for %’ivate and nonofficial purposes. On or about August 1,
1966, Mr. Powell and Miss Corrine Huff each interviewed Sylvia J.
QGivens with rﬁa_rd to employment b]y the committee. They specif-
ically advised Miss Givens that part of her duties would be work as a
domestic for Mr. Powell. Mr. Powell authorized the hiring of Miss
Givens by the committee as an assistant clerk, and a few days there-
after requested that she prepare to travel to the Bahamas with him
on Sunday, August 7. Miss Givens accomlilanied Mr, Powell and
Miss Huft to Mr. Powell’s house in Bimini where for almost 2 weeks
she served as a domestic performing cooking and cleaning chores
after which she returned to Washington. Miss Givens remained on
the committee payroll until September 8, when she was discharged.
She received from the committee her full monthly Fou salary of
$3560.74 for August and was paid nothing by Mr. Powell for her
services in Bimini,"”

W Miss GI ) 440 buy,” ss she testified, “uniforms for the domestio work
T wis (0 40" (Hays suboomnites, hearingep. 1007+ & '



IN RE ADAM CLAYTON POWELL 16

On Sunday, March 28, 1965, Mr. Powell directed Louise M. Dar-
gans, then chief clerk of the committee, to purchase on her committee
air 'travel card four airline tickets, from Washington to New York
City, in the names of committee staff members but for the use of
other persons having no apparent connection with the committee or
its official business. The persons who were to use the tickets were
Adam C. Powell ITI, Mr. Powell’s 20&3'ear-old son, Pearl Swangin,
and Jack Duncan, both personal friends of Mr. Powell, and Lillian
Ugshur. an employee in Mr. Powell’s congressional office. These
individuals were present with Mr. Powell on the day in question at a
social gathering in Washington. Miss Durgans, acting on Mr.
Powell’s express instructions, accompanied Mr. Powell 1II, Miss
Swangin, Mr. Duncan, and Miss Upshur to the airport where she
discovered that tickets for the Eastern Air Lines shuttle flight could
only be purchased in flight. She thereupon gave her committee air
travel card to Miss Upshur and later so reported to Mr. Powell. The
committeo subsequently received and paid for four shuttle tickets to
New York purchased on March 28, 1965, and signed for in the names
of committee staff members. Each of these committee staff members
has denied making the flight (Hays subcommittee hearings, pp. 71-75,
07-99, 138, 166, 218, 223?.

During 19656 and 1966, Mrs. Emma Swann, a receptionist on the
staff of the committee, whose duties did not require official travel,
was given by Mr. Powell, or at his direction, on at least three separale
oceasions, round trip tickets to Miami paid for by the committee.
These trips were in the nature of vacation trips during which, according
to Mrs, Swann's tastimunr, she ahnprped and went sightsesing in
Miami. Mr. Powell not only arranged for Mrs. Swann’s airline tickets
but also authorized her to be absent from her official duties for several
duys in connection with ench trip (Hays subcommittee hearings, pp.
278-283, 287).

2. On two oceasions during 1966, Mr. Powell mude refunds to the
committee for airline tickets previously purchased on committee nir
travel eards under circumstances indicating that his purpvse may have
been to conecenl his use of committee funds for personal travel.

One such refund was made on or about October 28, 1066, several
woeks after the Hays subeommittee investigation had begun and
covered travel performed the preceding Auizust.. for which the com-
mittee had rocetved a bill as early as September 21, 1966. The travel
in question was performed by Mr. Powell, Miss Huff, C. Sumner
Stone, special assistant to the chairman, Mrs. Stone, and Sylvia J.
Givens between Washington, New York City, and Miami. The
flights were part of a vacation trip to Bimini for Mr. Powell, Miss
Huff, and Mr, and Mrs, Stone, ith rogard to Miss Givens, the
refund covered only part of her travel. No refund was made with
respect to her return flight from Miami to Washington which was
purchased on Mr. Powell’s committee air travel card. (Hays sub-
committeo hearings, pp. 6-9, 13, 22-23, 85-80, 101, 107-109, 123-131,
139; Report, p. 6.)

A second refund covered airline tickets for Mr. Powell and Miss
Huff between Washington and Oklahoma City purchased in Jul
1966, on a_committee air travel card. Subsequently, Mr. Powell
ﬁve Miss Dargans, the committee’s chief clerk, his check and that of

iss Huff, each in the amount of $197.15 as reimbursement for the
cost of these tickets. Although Mr. Powell’s and Miss Huff’s checks
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were both dated July 29, 1966, bank markings on at least one of the
checks indicate it was not negotiated until about November 9, 1966—
over a month after the Hays subcommittee investigation had begun.
(Hays subcommittee hearingshpp. 23-24, 87, 90, 109.)

3. The record before the Hays subcommittee disclosed repeated
instances of airline travel by Mr. Powell and Miss Huff paid for by
the Committee on Education and Labor but as to which (¢) no sub-
sistence was claimed and (b) the travel was under the assumed names
of committee staff personnel. The.clear inference to be drawn from
these facts—later confirmed by evidence adduced before this Com-
mittee—is that much, if not all, of the travel in question, although
paid for by the committee, was personal in nature.

C. Sumner Stone, special assistant to Mr. Powell as chairman of
the Education and Labor Committee durinilmost. of the 89th Congress,
testified that from time to time Mr. Powell directed him to purchase
airline tickets with his committee air travel card in his own name and
in the names of Cleomine Lewis, Odell Clark, Emma Swann, and
John Warren—all committee staff members. Stone stated that in
most instances the tickets were not utilized by the persons named
but rather by Mr. Powell and Miss Huff. He testified (Hays sub-
committee hearings, p. 120):

Q. What names would the chairman order you to put in
from time to time?
A. My name, Lewis, Clark, Swann, Warren. Those are
the on‘g ones.
Q. Would he order you specifically to Fut. those names in
when %e asked to pick up tickets for him -
. Yes, sir.
Q. Did the persons or the parties whose names appeared
on the ticket perform the travel?
A. Not very frequently; no, they didn’t.
Q. Who would be actually performing the travel on those
tickets?
A. The chairman.
Q. Who else with the chairman?
A. Miss Huff.
. Who else?
. That is all.

Stone also testified that Miss Huff customarily traveled under the
names of Swann and Lewis (p. 122):

X l%idn't: Miss Huff travel under the name of Swann?
. Yes, sir. -

2. How often would she travel under the name of Swann?
. I don’t know. I don’t know how ma.!:ly times.

Q. It was customary for her to travel under an assumed
name; is that correct? :
A. That is right.

. Who would decide what name she was going to travel
under on a particular trip?
A. The chairman. .
2. Did she also travel under the name of Lewis?
. Yes, sir,
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In early 1966, Mr. Powell directed Stone to purchase 20 or more
airline ticiets at one time in the names of Swann, Clark, Lewis, and
Stone." A variety of points of origination and_destination were
involved including Washington-Miami and New York City-Miami.
Stone delivered the tickets to Mr. Powell, but he did not know
whether or how Mr. Powell used them. (Hays subcommittee hear-
ings, pp. 121-122, 144.)

(b) Additional evidence adduced before this Committee

This Committee’s investigation of air travel expenditures by the
House Education and Labor Committee has expanded upon the
record made before the Hays subcommittee in two Srincipal respects.
First, the examination includes not only the 89th Congress, but also
the 87th and 88th Congresses—i.e., the entire period during which
Mr. Powell was chairman of the committee. léeccuncl, by analysis
of immigration records and records of certain air taxi operators, this
Committee has been able to establish that many airline flights to and
from Miami by Mr. Powell, Miss Huff, and staff members, which
flights were charged to the Education_and Labor Committee, were
in fact destined for, or originated at, Bimini in the Bahamas and,
therefore, did not, in all likelihood, involve official committee business.
It may be noted that this Committee’s efforts to ascertain the com-
plete facts regarding the travel in question were hampered by the
refusal of Mr. Powell to answer questions on the subject, by Miss
Hufi’s refusal to respond to a subpena served upon her, and by the
Committee’s inability to find and serve a subpena upon Mrs. Swann.
. With regard to the 87th and 88th Congresses, the Committee’s
investigation was hampered by the fact that the airlines do not retain
flight tickets for more than 2 years after their use. Nonetheless,
the Committee found that, during those Congresses, the Education and
Labor Committee was charged $8,055.57 for 105 airline tickets for
which no related claim for subsistence or other expenses was made.
The significance of a failure to claim subsistence in connection with
official travel was explained by Robert D. Gray, the Committee’s chief
auditor (on loan from GAQ):

Mr. Gray. The travel regulations of the House provide
for any member or employee of the committee who is travel-
ini on official business to make claim for reimbursement for
subsistence and other expenses related to that travel and it
has been my experience that it would be highly unusual for
an employee traveling on official business not to claim re-
imbursement of his subsistence and taxi and other expenses
that were related to that travel.

Mr. ParTersoN. You mean that if travel is chargeable,
per diem is also chargeable?

Mr. Gray. That is right, sir.

With regard to the 89th Congress the Committee discovered a total
of 346 airline trips for which the Committee on Education and Labor
paid $12,676.82 and concerning which no claims for subsistence were
made. Of these, 82 trips amounting to $6,490.63 were made to or
from Miami. In view of the unusual volume of Miami travel the
Committee made a detailed analysis of flights to and from Miami,
Although this analysis was necessarily incomplete, it showed (a) that
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a substantial number of these flights were destined for or originated
at Bimini; (b) that on a substantial number of the flights Mr. Powell
or other committee staff members traveled under assumed names;
and (¢) that in several instances tickets paid for by the Education and
Labor Committee clearly were used by a person not on the committee's
staff and having no apparent connection with its official business.

By way of illustration, the analysis of Miami travel shows that on
March 11, 1966, persons traveling on tickets in the names of Emma
Swann, Cleomine Lewis, and Odell Clark, all committee staff members,
arrived in Miami at 12:45 p.m. At 2:45 p.m. on the same da
Mr. Powell, Miss Huff, Francis C. Swann (not on the committee’s
staff), and Robert J. Reed (not on the committee’s staff) departed for
Bimini. On March 19 these four persons returned to Miami and on
the same day two Rarsons departed from Miami using tickets in the
names of Clark and Lewis. Similarly, on January 23, 1966, persons
traveling in the names of Odell Cla.rfc, Carol T. Aldrich, Adam C.
Powell, Cleomine Lewis, and Emma Swann arrived in Miami at
7:40 p.m. and at 9:00 a.m. the next morninE, Mr. Powell, Miss Huff
Miss Aldrich, Adam C. Powell III (not on the committee’s staff), and
Francis Swann (not on the committee’s staff) derart,ed for Bimini.

The Hays subcommittee found that Mr. Powell, as chairman of the
Committes on Education and Labor, certified for payment from the
contingent fund of the House, vouchers cuverinﬁé)ayment of travel for
members of the staff of the Committee on Education and Labor.
Clearly, portions of such travel were not official.

In addition, the Select Committee ascertained from the Department
of State that, as chairman of the Committee on Education and Labor,
Mr. Powell received from the State Department in 1961, 1962, 1963,
and 1964 reports as to the amount of expenditures of foreign exchange
currency in U.S. funds he made while abroad during these years, as
well as similar expenditures made by Miss Corrine Huff and Miss
Tamara Wall in 1962. Subsequently, as chairman of the Committee
of Education and Labor, Mr. Powell filed with the Committee on
House Administration reports listing substantially lower sums for
these expenditures which were then published in the Congressional
Record. The amounts received and the amounts reported are as follows:
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Such acts by Mr. Powell as chairman of a committee are in violation
of rule IX of the Rules of the House in that they affect the rights of
the House collectively, its safety, dignity, and the integrity of its
proceedings.

8. As a Member of the House of Representatives

(@) Y. Marjorie Flores (Mrs. Adam C. Powell).—Both this com-
mittee and the Subcommittee on Contracts made inquiry into the
payment of salary checks to Y. Marjorie Flores (Mrs. Adam C. Powell)
ss a member of Mr. Powell's congressional staff to_determine (1)
whether she was performing her official duties (if any) in Washington,
D.C., or New York, as required by law,'® and (2) the extent to which
she wasﬂserfdrming any o(%cia.l duties at all. This Committee found
that although she remained on Mr. Powell’s clerk-hire ga.yroll until
December 1966 Mrs. Powell had performed no official duties what-
ever since the summer of 1965 and had not performed any official
services in Washington or New York since 1961. The evidence also
showed that Mr. Powell had for several years deposited in his own
bank account salary checks issued to Mrs. Powell.

In response to subpena, Mrs. Powell appeared to testify before this
Committee on February 16, 1967, accompanied by counsel. Mrs.
Powell testified that she first lw;sn to work for Representative Powell
on his congressional staff in Washington in_1958. She remained on
his clerk-hire payroll continuously through December 1966, at which
time her annus: salary was $20,578.44. In December 1960 she and
Mr. Powell were married in San Juan, and for a while thereafter
they made_their home in Washington, D.C. Since 1961, however,
she has resided in San Juan. Mrs. Powell testified that prior to her
appearance before this Committee she had been in Wnshm%ton only
twice since 1961—once for about a week, the other time for about
3 days. On one of these visits, around the summer of 1964, she spent
approximately a month with friends on Long Island, N.Y., but did
not do any work in connection with Mr. Powell’s congressional office.

Mrs. Powell testified that after she returned to San Juan in 1961
she received mail forwarded from Mr. Powell’s congressional office
requiring translation from Spanish to Enfﬁlish. During the 87th
Congress the volume of such mail was sufficient to keep her busy
about 5 to 6 hours a day. However, during the 88th Con the
volume of mail received by Mrs. Powell became less and less, as
indicated by the following testimony:

Mr. GeoaueaaN. Could you give us some idea as to how
much work in terms of time required to perform this service
you were doing during the 88th Congress? That is the period
generall speaﬁdng of 1963 and 1964. .

Mrs, PoweLr. 1963-64—about 1963 is the time I started
getting less work from his office in Washington and I would
say it probably wouldn’t amount to more than 2 hours a day.

. GBoguEGAN. Did the amount of work actually trickle
off to almost nothing?

Mrs. PowsrL. Yes.

Mr. GroguraaN. When did that ocour? _

Mrs, PoweLL., About the summer of 1965, June, July,
something like that.

1 Publio Law 89-00, sec, 103; ses H. Res, 304, 88th Cong.; H. Res. 7, 80th Cong.
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Mis. Powell testified that subseciuent to her marriage in 1960 and
until November 1966, with ngossib y a few exceptions, she did not
receive the salary checks made ﬁpayabla to her as a member of Mr.
Powell’s congressional office staff. Upon being shown photocopies of
gayroll checks issued in her name from January 1965 to about August

966, she stated that none of the endorsements were in her hand-
writing.! And she testified:

Mr. GeoGHEGAN. Mrs. Powell, did you at any time in
writing or verbally authorize Mr. Powell to receive your
checks, endorse them and keep them?

Mrs. PoweLL. No.

In November 1966, Mrs. Powell sent written instructions addressed
to the House disbursing office to mail her salary checks to her in
San Juan and theresfter she received two checks prior to her removal
from Mr. Powell’s clerk-hire payroll. Her testimony in this regard was:

Mrs. PoweLL. Well, I had been trying to get Adam to
either bring me back to Washington to work, or get me off
the payroll, which to me was a very embarrassing situation
back home with the papers and everything, and 1 just could
never—most of the time I wouldn’t even get an answer.
figured that by my doing this, he would get me out of the
gayroll right away, which I think he probably would have

one if the Committee hadn’t decided it, or bring me back to
Washington. I wanted either thing done, and that is why I
E.i(:at those checks, aside from that, I had a lot of bills that were
bills, but the pressure was on me because I am the one
who is back there, and I thought I could pay some of them.

The Committee concludes from the foregoing evidence that Mrs,
Powell has not performed any official duties whatever since at least
the summer of 1965 and has not performed any official duties in
Washington or New York since 1961. Accordingly, Mr. Powell has
improperly maintained Mrs. Powell on his clerk-hire payroll from
August 14, 1964, when House Resolution 294 was adopted 2 until
December 1966, resulting in improper payments in the amount of
$44,188.61.

(5) Noncooperation with House committees.—A factor considered by
this Committee in making its recommendations was Mr. Powell’s
behavior both before the Hays subcommittee and before this Com-
mittee. Although charges of serious misconduct on his part were
being considered by both committees, Mr. Powell refused in each
case to respond to the charges or otherwise assist the Committee in
its inquiry, and, in the case of the Hays subcommittee he failed
even {o appear. .

On December 9, 1966, the Hays subcommittee “respectfully re-
quested” Mr. Powell to appear at a hearing scheduled for December

 Loulse M, Dargans (then chief clerk of the Committee on Education and Labor) testified before the
Hays subcommittee that at Mr, Powell's direction she has signed Miss Flores' and Mr., Powell's names
to each of those paychecks except three and ited them to Mr. Powell's account, Miss Dargans had
a power, of attorney authorizing her to sign Mr, Powell's name but hadnomthurlntiogfrom Mrs, Powell.

endorsements on the three checks which Miss Dargans didn't sign a; to her to be in Mr, Powell's
ll?ndmlmg (Hays subcommittee hearings, pp. 25-34, 92-94, 207, ; Report, “Individual Pay Cards,

tor D, 86).
S sge. 2 of H. Res, 204, 88th Cong., provides: “'No ;r:laemn shall be paid from any clerk-hire allowance if
such person does not perform the services for which he receives such compensation in the offices of such
Member * * * in Washington, District of Columblis, or In the State or the district which such Member * * *

ts.
mm;vmm wig reado, in the 89th Cong. by resolution, H, Res. 7, and then by statute, Public Law
80-90, sec. 103, 70 Btat, 281 (1065).
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21, 1966. Mr. Powell, in a letter dated December 17 to Repre-
sentative Hays re]‘Jlied that he would appear only if the subcommittee
agreed to certain ‘“‘conditions,” as follows:

I, therefore, am unhappily constrained to request that, in
the interest of fairplay, the following conditions be estab-
lished for r’rIly appearance before your subcommittee: )

(1) The investigation include a comparative analysis
of the travel vouchers of staff members of other full
committees and subcommittees, including your own.
I am prepared to provide immediate additional investi-
gators and secretarial staff to assist your staff.

(2) The investigation include a comparable analysis
of the travel undertaken by all other committee and
subcommittee chairmen.

153) That I be permitted to read into the record the
following articles and series of articles:

(e) The Life magazine article of June 6, 1960, by
Walter Pincus and Don Oberdorfer, “How Con-
gressmen Live High Off the Public.”

(6) The Congressional Quarterly article of March
4, 1966, on congressional foreign travel ‘‘Nearly
Half of Congress Takes U.S. Paid Trips.”

(¢) The series of articles by Vance Trimble on
congressional payrolls beginning January 5, 1959,
through December 1, 1959.

(4) That my accompanying counsel be permitted the
privilege of cross-examination of certain Congressmen
whose travel and activities relate directly to the Educa-
tion and Labor Committee. I shall submit the list of
names to you privately for your prior approval..

5) That no staff members of the ucation and
Labor Committee be required to testify before ﬁour
sgll;iﬁlogmittee until conditions Nos. 1 and 2 have been

Mr. Powell also stated: “I feel deeply that the conspiratorial tar-
nishment of my name must be militantly fought and whatever possible
measures to tl:rotect my name be undertaken.” When the sub-
committee did not accept Mr. Powell’s ‘“conditions,” he failed to-

appear.

X..lt.hough Mr. Powell appeared before this Committee, he refused to
mm% concerning the various allegations of misconduct on his part.
Mr. Powell thus refused to answer any questions concerning his
contempts of the New York courts, his a.lfe-ged misuse of Government
funds as chairman of the Committee on Education and Labor, and the
clerk-hire status of Y. Marjorie Flores. Acting on the advice of coun-
sel Mr. Powell stated he only would answer questions relating to the
conght.utionnl!g enumerated qualifications of age, citizenship, and in-
habitancy.® This Select Committee respects Mr. Powell’s rights to
reﬂlg on the advice of counsel. Nonetheless, it is clear that Mr. Powell,
had he so desired, could have answered fully the Committee’s questions
and thereby assisted the Committee in its assigned duties while at the

#t Even his answers to questions relating to inhabitancy were, in the Committes's view, less than candid,
Mr. Powell also refused tgmwmqﬁ'nﬂmmuwmfmmmmm'wm{nmmmomw
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same time reserving and maintaining the legal objections raised by
his counsel.

We conclude that Mr. Powell has not only failed to assist this Com-
mittee and the Hays subcommittee in their inquiries but also that he
has, in his own words to the Hays subcommittee, ‘‘militantly fought”
the efforts of both committees to ascertain the true facts concerning
the charges against him.?

LecaL SuprorT FOR RECOMMENDATIONS

Counsel for Mr. Powell have raised a number of legal issues, in-
cluding whether the Select Committee can consider an¥ ualifications
other than the three set forth in article I, section 2 of the Constitu-
tion, and whether the House ma, properl,y expel a Member for acts
committed in a prior Congress. Since the Select Committee does not
recommend a resolution calling either for the exclusion? of Mr.
Powell, or for his expulsion,® 1t is unnecessar{ for it to pass upon
the constitutional questions discussed in the briefs filed on behalf
of Mr. Powell

A. AGE, CITIZENSHIP, AND INHABITANCY

There is no question that Mr. Powell satisfies the constitutional
requirements of age and citizenship, and the Committee so finds.
An, issue has been raised, however, as to whether Mr. Powell is an
“inhabitant’” of New York.

An exhaustive study of the inhabitancy requirement is to be found
in the report from the Committee on Elections No. 2 submitted in the
James M. Beck election case, where the sole question involved was
the “naked constitutional question as to whether, under the facts,
Mr. James M. Beck at the time of his election to the House of Repre-
sentatives was an inhabitant of Pennsylvania.” ® The provision as
originally drafted required that a representative be a ‘‘resident’’ of the
State from which he should be chosen. As reported in the “Madison
Papers,” during the Constitutional Convention, a motion was made
to strike out the word ‘resident” and insert ‘‘inhabitant” as less
liable to misconstruction.

Mr. Madison seconded the motion. Both were vague, but

the latter least so in common acceptation, and would not
exclude persons absent occasionally for a considerable time on

2 The Committee notes that Corrine Iuff, a member of Mr. Powell'sstaff, failed to respond to a Committee
subpena served on her in Blmlm‘whm Mr. Powell has a home, and where she evidently remained through-
out the period of the Committee's Investigation.

a2 pee Willlim M , 10 Connx. (1807), 1 Hinds, sec. 414; Turney v. Marshall and Fouke v. Trumball,
34th Cong. (1856}, 1 Hinds, sec. 415; case of Benjamin Stark, 37 Cong. (1862), 1 Hinds, sec. 443; case of Hum-

rey Marshall, 8. Journ, 4th Ccm&.. 1st sess, p%. 194 et ng..' Francis N, Shoemaker, 73d Cong. (1933), 77 Cong,

ec. 73-74; Willlam Langer, 77th L (1 . Journ. 17th Cong., 18t sess, p&. 8 et seg., 24 sess,, pp. 3 el
aeq.; Brigham Roberts, 56th Cong. (1 1 lnda. sec. 474; Cases of xmm’u lembers, 40th Conf. 867);
B.'F, Whittemore, 418t Cong. (1870), 1 Hinds, sec. 484; Vicior Berger, 66th Cong., 58 c% Ree. (1010); see
also 38 Virginis Law Review 333 (1047). C{. Bond v. Floyd, 87 8up. Ct, 339, Dec, 5, 1068, The Supreme
Court in barred the exclusion ofa Repmtntiva-elm'b the Gaor%la lature. While the Court’s
decision tumed on the t that the ualification of the Representativ t because of certain state-
ments he had made violated Bond's right of free expression under the first amendment, the Court's inter-
pretation of the constitutional history of the B;)wer of Congress on ifications for uatins {s en indication
of its views on this question (see footnote 13 to the Court’s opinion).

# There have been only three cases of ufulslm bathe Housa of Representatives and all took place during
the Civil War. John W, B‘ﬂd of Mgour , Henry ©. Burnett of Kentucky, and John B. Clark, s Member-
clect from Missourl, were e:lpell pursuant to a House resolut 1 on grounds they had taken
g%’iﬂ%‘: ualnl% %Iaa United Btates or were in open rebelllon against the Government of the United Btates.

880, N

S H.R, B?t 075, 70th Cong., 1st sess,, Mar, 17, 1028. Thisreport, among other things, quotes the entire
debate from the * ﬂmﬁh‘gm" attending the adoption of the clause requiring Inhsﬁémuy in the Btate
us a qualification for membership in Congress,
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public or private business. Great disputes had been raised
in Virginia, concerning the meaning of residence as a quali-
fication of Representatives which were determined more
according to the affection or dislike to the man in question,
than to any fixt interpretation of the word.

After considering the entire debate from the ‘‘Madison Papers,” the
report on James M. Beck construed the term “inhabitant’’ in the
following manner:

It is evident that in this debate the framers of the Con-
stitution were seeking for a nontechnical word, the main
purpose of which would be to insure that the Representative,
when chosen, from a particular State should have adequate
knowledge of its local affairs and conditions. Mr. Madison,
Mr, Wilson, and Mr. Mercer all emphasized that it was not
desired to exclude men who had once been inhabitants of a
State and who were returning to resettle in their original
state, or men who were absent for considerable periods on
public or private business. The convention by vote deliber-
ately declined to fix any time limit during which inhabitancy
must persist.

To these men an “inhabitant” was one who had an abode
within a Colony and was recognized and identified as one who
was a member of the body politic thereof. The fact that he
might absent himself physically from the Colony for a very
considerable period of time did not militate against the recog-
nition of him as an inhabitant of such a Colony, and this
remained true after the Colonies had achieved their inde-
pendence and had become independent States. Thus,
though George Washington was for the greater part of 16
years absent from Mount Vernon and Benjamin Franklin
was absent for years from Pennsylvania, no one would have
considered there was any cloud on their title as inhabitants,
respectively, of the States of Virginia and Pennsylvania. In
those early times it was the uncommon rather than the
common thing that a man should have more than one place
of abode. In these modern times it is quite common that
men have two or more places of abode to which they may
repair according to the season of the year, according to their
business convenience, or according to the public duties which
they may be called upon to discharge. This is true of
many Members of each House of the Congress today, but the
Ennclple. has not changed. Admittedly a man can have

ut one inhabitancy within the meaning of the Constitution
at a given time. Where this may be is a mixed question of
intent and of fact.

* * * * *

* * * We think that a fair reading of the debate on this
paragraph of the Constitution discloses that it was not in-
tended that the word “inhabitant” should be regarded in a
captious, technica) sense. * * * We think that a fair in-
terpretation of the letter and the spirit of this paragraph with
respect to the word “inhabitant” is that the framers intended
that for a person to bring himself within the scope of its
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meaning he must have and occupy a place of abode within
the particular State in which he claims inhabitancy, and that
he must have openly and avowedly by act and by word-sub-
jected himself to the duties and responsibilities of a member
of the body politic of that particular State.

* w * \ * *

We do not think that the framers of the Constitution in-
tended by the use of the word “inhabitant’’ that the anoma-
lous situation might ever arise that a man should be a citizen,
n legal resident, and a voter within a given State and yet be
constitutionally an inhabitant elsewhere. * * *2¢

In the election case of Updike v. Ludlow (71st Cong. (1930) 6 Can-
non’s Precedents, sec. 55) it was held that a Member-elect who had
paid his poll and income taxes and voted regularly in Indiana during a
273!0&1’ period in which he was a Washington correspondent of an
Indianapolis newspaper, and who expected eventually to return to
that State, was an inhabitant in the constitutional sense. As sum-
marized by the report, ‘“The inhabitancy of the individual is to be
determined by his intention as evidenced by his acts in support there-
of”” and not upon the basis of his actual residence,

Ap{:{yinlg these established criteria to the facts in this case, it is clear
that Mr. Powell was an inhabitant of the State of New York on the
date of his election.

B. THE POWER OF THE HOUSE TO CENSURE OR OTHERWISE PUNISH
A MEMBER

The power of each House of Congress {o punish its Members *for
disorderly behavior” is found in article I, section 5, clause 2 of the
Constitution.

The nature of the power of the House to punish for disorderly
behavior has been described as follows (H. Rept. 570, 63d Cong.,
2d sess., 6 Cannon, sec. 398):

* * * the power of the House to expel or otherwise punish
a Member is full and plenary and may be enforced by
summary proceedings. It is discretionary in character,
and upon a resolution for expulsion or censure of a Member
for misconduct each individual Member is at liberty to act
on his sound discretion and vote according to the dictates
of his own judgment and conscience. This extraordinary
discretionary power is vested by the Constitution in the
collective membership of the respective Houses of Congress,
restricted by no limitation except in case of expulsion the
requirement of the concurrence of u two-thirds vote.

Nor is the conduct for which punishment may be imposed limited
to acts relating to the Member’s official duties. See case of William
Blount (2 Hinds, sec. 1263); also discussed in [n re Chapman (166
U.S. 661 (1897)). The Senate committee considering censure of
Senator MeCarthy stated (S. Rept. 25608, 83d Cong., p. 22):

It seems clear that if a Senator should be guilty of repre-
hensible conduct unconnected with his official duties and

®H, t, 975, pp. 6-9, ‘The minority report did not challenge the majority report’s constructlon of the
termm Vintrbitant, P Bt eathor diffared wth the majority on :m:'g;puu"t?:’n of the faots concerning Member -
clect Beck's tnhaﬁmnev under the prineiples enunciated by the majority.
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position, but which conduct brings the Senate into disrepute,
the Senate has the power to censure.

1. Censure

Censure of a Member has been deemed appropriate in cases of a
breach of the privileges of the House. There are two classes of
privilege, the one, affecting the rights of the House collectively, its
safety, di nity, and the integrity of its proceedings; and the other,
affecting the rights, reputation, and conduct of Members, individually,
in their representative capacity (House Rule IX, Cannon’s Procedure
in the House of Representatives, House Doc. 610, 87th Cong., p.
284). During its history, the House of Representatives has censured
17 Members and one Delegate. All but one of the instances of censure
occurred during the 19th century, 13 Members being censured
between 1864 and 1875. The last censure in the House was imposed
in 1921, In the Senate, there are four instances of censure, the
latest being the censure of Senator McCarthy in 1954,

Most cases of censure have involved the use of unparliamentary
language, assaults upon a Member or insults to the House by intro-
duction of offensive resolutions,” but in five cases in the House and
one in the Senate censure was based on corrupt acts by a Member,
and in another Senate case censure was based upon noncooperation
with and abuse of Senate committees.® The latter cases, since
they have particular pertinence here, are deserving of closer scrutiny.

In 1870, during the 41st Congress, the House censured John T.
DeWeese, B. F. Whittemore, and Roderick R. Butler for the sale of
sppointments to the U.S. Military and Naval Academies. In

utler’s case, the Member had appointed to the Military Academy a
person not a resident of his district and subsequently received a
political contribution from the cadet’s father. Censure of DeWeese
and Whittemore was voted notwithstanding that each had previously
resigned. A resolution to expel Butler was defeated u‘pon failure to
obtain a two-thirds vote, whereupon a resolution of censure was
voted in which the House “declnre[dfits condemnation’’ of his conduct,
which it characterized as “an unauthorized and dangerous practice”
(2 Hinds, secs. 1239, 1273, 1274).

In 1873, during the 42d Congress, & special investigating committee
was a.gpointgd to inquire into charges that Members of the House had
been bribed in connection with the Credit Mobilier Co. and the Union
gnilﬂcAnI:.aﬂroad. The committee reported that Representative

akes Ames

* * * has been Enuﬂt of selling to Members of Congress
shares of stock in the Credit Mobilier of America for prices
much below the true value of such stock, with intent thereby
to influence the votes and decisions of such Members in
matters to be brought before Congress for action * * *

gifih lll‘egard to Representative James Brooks, the committee found
at he

* * * did procure the Credit Mobilier Co. to issue and
deliver to Charles H, Neilson, for the use and benefit of said
Brooks, 50 shares of the stock of said company at a price
1216-1240, 1281 1200, 308 1021, 1680, Conon, se. 296 4

06“2: A ,gm:lwm'm. sec. 239; “‘Senate Election, Expulsion and Censure
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much below its real value, well knowing that the same was
so issued and delivered with intent to influence the votes
and decisions of said Brooks as a Member of the House in
matters to be brought before Congress for action, and also to
influence the action of said Brooks as & Government director
in the Union Pacific Co. * * *

Although the committee recommended that both Members be expelled,
divergence of views developed regarding the power of the House to
axgel a Member for acts committed in a precedinF Congress. After
debate the House adopted substitute censure resolutions in which it
“abso;tége;ly condemn[ed]” the conduct of Ames and Brooks (2 Hinds,
sec. 1 .

Turning to Senate precedents, in 1929 Senator Bingham of Con-
necticut was censured for having placed on the Senate anroll, and
used as a consultant on a pending tariff bill, one Charles L. Eyanson,
who was simultaneously in the employ of the Manufacturers Associa-
tion of Connecticut. The investigating committee reported:

Eyanson came to Washington [while the tariff bill was
under consideration] to take position, in effect, as a clerk in
the office of Senator Biugham * * *, He assembled mate-
rial in connection with the hearing before the Senate Com-
mittee on Finance and attended the hearings, occupying a
seat from which he could communicate with Senator Bingham
and aided him with suggestions while the hearings were in
progress.

Eyanson also attended with Senator Bingham secret meetings of the
majority members of the Finance Committee concerning the tariff
bili, until his presence was objected to by other Senators. Senator
Bingham admitted that the facts Eyanson provided influenced him
in his duties. The Senate adopted a resolution of censure providing
that Senator Bingham’s conduct regarding Eyanson ‘“while not the
result of corrupt motives on the part of the Senator from Connecticut,
is contrary to good morals and senatorial ethics and tends to bring
the Senate into dishonor and disrepute, and such conduct is hereby
condemned.” (6 Cannon, sec. 239; “Senate Election, Expulsion and
Censure Cuses,” pp. 125-127.) .

The censure of Senator McCarthy in 1954 was based on his conduct
toward two Senate investigating committees. In 1951, during the 82d
Congress, a resolution had been introduced by Senator Benton cn.llmg
for an investigation to determine whether expulsion proceedings shoul
be instituted against Senator McCarthy by reason, inter alia, of his
activities in the 1950 Maryland senatorial election, which resolution
was referred to the Subcommittee on Privileges and Elections, whose
chairman was Senator Gillette. McCarthy rejected invitations to
attend the hearings of the Gillette subcommittee, termed the charges
against him a Communist smear, and stated that the hearings were
designed to expel him “for having exposed Communists in Govern-
ment” (‘““Senate Election, Expulsion and Censure Cases,” pp. 149-
150). 1In 1954, during the succeeding 83d Congress, a censure resolu-
tion against Senator McCarthy was introduced and referred to a
select committee headed by Senator Watkins. The Watkins com-
mittee recommended censure in part on the ground that McCarthy’s
conduct toward the (illette subcommittee, its members and the Senate
““was contemptuous, contumacious, and denunciatory, without reason,
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or justification, and was obstructive to legislative processes” (S. Rept.
2508, 83d Cong., p. 31). After debate, the Senate adopted a resolution
censuring McCarthy on two counts:

(1) For his noncooperation with and abuse of the [Gillette]
subcommittee * * * in 1952 during an investigation of his
conduct as a Senator; and

2) For sbuse of the Select Committee to Stud Censure
[Watkins committee] (“Senate Election, Expulsion and
Censure Cases,”’ pp. 1562-154).

Although, there has been a divergence of views concerning the
power of a House to expel a Member for acts committed durm% a
preceding Congress, the right of a House to censure a Member for
such prior acts is supported bg' clear precedent in both Houses of
Congress—namely, the case of Ames and Brooks in the House of
Representatives and the case of Senator McCarthy in the Senate. In
Ames and Brooks the acts for which censure was voted occurred more
than 5 years l:prior to censure and two congressional elections had
intervened. Furthermore, the question of punishment for acts
during a preceding Congress was the subject of full and conflictin
discussion in the reports of the special investigating committee an
the House Judiciary Committee. The question was also debated at
length by the House.® With the prior acts issue thus fu]lﬁin mind,
the House voted overwhelmingly to censure Ames and Brooks (2
Hinds, sec. 1286). - .

In McCarth‘y's case, as noted above, one of the counts on which
censure was voted in 1954 concerned his conduct toward the Gillette
subcommittee in 1952 during the preceding Congress. The report
of the select committee discussed at length the contention by Senator
McCarthy that since he was reelected in 1952, the committee lacked
power to consider, -as a basis for censure, any conduct on his part
oceurring prior to January 3, 1953, when he took his seat for a new
term (S. Rept. 2508, 83d Cong., pp. 20-23, 30-31). The committee
stated (p. 22%: .

While it may be the law that one who is not a Member of
the Senate may not be ;ﬁi:ished for contempt of the Senate
at a preceding session, this is no basis for declaring that the
Senate may not censure one of its own Members for conduct
antedating that session, and no controlling authority or
precedent has been cited for such position. - s

The particular charges against Senator McCarthy, which
are the basis of this category, involve his conduct toward an
giﬁcia.l committee and official committee members of the

nate.

The reelection of Senator McCarthy in 1952 was con-
sidered by the select committee as a fact bearing on this

roposition. This reelection is not deemed controlling

ecause only the Senate itself can pass judgment upon
conduct which is injurious to its processes, dignity, and
official committees.

# Bee Cong. (Globe, 42d Cong., 3 sess., pp. 1722, 1817-1819, 1821, 1825, 1827-1830,
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Elaborating on its view that only the Senate can pass judgment upon
conduct adverse to its processes and committees, the select committee
added (pp. 30-31):

Nor do we believe that the reelection of Senator McCarthy
by the people of Wisconsin in the fall of 1952 pardons his
conduct toward the Subcommittee on Privileges and Elec-
tions. The charge is that Senator McCarthy was guilty
of contempt of the Senate or a senatorial committee. Neces-
sarily, this is a matter for the Senate and the Senate alone.
The people of Wisconsin can only pass uggn issues before
them; they cannot forgive an attack by a Senator upon the
integrity of the Senate’s processes and its committees. That
is the business of the Senate.

2. Other forms of punishment

Although rarely exercised, the power of a House to impose upon a
Member punishment other than censure but short of expulsion seems
established. There is little reason to believe that the framers of the
Constitution, in empowering the Houses of Congress to “punish”
Members for disorderly behavior and to “expel”’ (art. I, sec. 5, clause
2), intended to limit punishment to censure.® Among the other
types of Eunishment for disorderly behavior mentioned in the author-
ities are fine and suspension.®

In the case of Senators Tillman and McLaurin in 1902, during the
57th Congress, the Senate Sf:eciﬂcally considered the question of
Eumshment other than expulsion or censure. The case arose on

ebruary 22, 1903, and involved a heated altercation on the floor of
the Senate in which the two men came to blows. The Senate went
immediately into executive session and adopted an order declaring
both Senators to be in contempt of the Senate and referring the matter
to a committee. The President pro tempore ruled iﬁ\at neither
Senator could be recognized while in contempt and subsequently
directed the clerk to omit the names of McLaurin and Tillman from
a rollcall vote on a pending bill. On February 28, the committee to
which the matter had been referred recommended a resolution of
censure, which the Senate adopted, stating that Tillman and McLaurin
are ‘““censured for the breach of the privileges and dignity of this body,
and from and after the adoption of this resolution the order adjudging
them in contempt of the Senate shall be no longer in force and effect
g Hinds, sec. 1665). ‘“‘The penalty,” according to “Senate Election,

xpulsion and Censure Cases’”’ (p. 96), ‘‘thus, was censure and sus-
pension for 6 days—which had elread
(footnote omitted).

In the committee report on the Tillman-McLaurin case, three of the
10-member majority submitted their viéws on the issue of suspension
(2 Hinds, pp. 1141-1142):

® House Rule XIV es in part: “If any member, in ing or otherwise, transgross the rules of
'lllw lim.ma . d:e:n and, If the case shall requireit, he shall be [lable to censure or such punishment as the

ouse May A '

41 I the course m in 1803 concerning the conduct of Sonator Roach (see Hinds, sec. 1289), Sonator
Mills stated , 162, 63d 2., 18t Boss.): .

# ¢ * Thig body I8 vested with cerfain enumorated powers to ensblo them to execute the functions
charged upon it by the Constitution. It may compel the attendance of its members. It may use whatever
forco is nmecessar compel the attendance of its members. The decisions of the Sug:"ma Court say it

l% - y. It ms

y elapsed since the assault”

0
. It is a very high exercire of judicial power to deprive the citizen of his .
"l‘hgt is lighter, but still it mgrhbe a levere%uishnggnt. It mg;l reprimand, and tha bzth in
the Senate and House of goﬁgemmim 88 an intensely severe punishment. The Constitution fixes the
limit to the punishment h it may inflict by saying that it may expel by a two-thirds vote * * **
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Since punishment for disorderly behavior may be in-
flicted by a ma'g)rit.y vote in the Senate, what sorts of
punishment may be imposed upon a Senator?

* * * * *

* % * The Senate has not like power with Parliament
in punishing citizens for contempt, but it has like power
with Parliament in punishing Senators for contempt or for
any disorderly behavior or for certain like offenses. Like
Parliament, it may imprison or expel & member for offenses.
“The suspension of members from the service of the House
is another form of punishment.” (May’s Parliamentary
Practice, 53.) This author gives instances of suspension
in the seventeenth century and shows the frequent suspension
of members under a standing order of the House of Commons,
passed February 23, 1880.

Says Cushing, section 280: “Members may also be sus-
pended by way of punishment, from their functions as such,
either in whole or in part or for a limited time. This is &
gentence of a milder character than expulsion.”

* * * * L]

The Senate may punish the Senators from South Carolina
by fine, by reprimand, by imprisonment, by suspension by
a majority vote, or by expulsion with the concurrence of
two-thirds of its members,

The offense is well stated in the majority report. It is
not grave enough to require e:EFulsion. A reprimand. would
be too slight a punishment. The Senate by a yea-and-nay
vote has unanimously resolved that the said Senators are in
contempt. A reprimand is in effect only a more formal
reiteration of that vote. It is not sufficiently severe upon
consideration of the facts.

A minority of four committee members, however, dissented “from so
much of the reggrt of the committee as asserts the power of the Senate
Eo eilisple)nd a Senator and thus deprive a State of its vote * * *”
p. 1141).

8. Committee view

The power of the House of Representatives upon majority vote to
censure and to impose punishments other than expulsion is full and
plenary and may be enforced b, summarg roceedings. This dis-
cretionary power to ;i:lunish for disorderly behavior is vested by the
Constitution in the House of Representatives, and its exercise is
ap]i:igpnatg where a Member has been guilty of misconduct relating
to his official duties noncoo&ration with committees of this House,
or nonofficial acts of a kind ely to bring this House into disrepute.

This Select Committee is of the opinion that the broad power of the
House to censure and punish Mem short of expulsion extends to
acts occurring during a prior Congress. Whether such powers should
be invoked in such circumstances is a matter committed to the absolute
discretion and sole judgment of the House to be exercised upon con-
sideration of the nature of the prior acts, whether they were known to
the electorate at the previous election and the extent to which they
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dHirect.ly involve the authority, integrity, dignity, or reputation of the
ouse.
C. THE S8COPE OF JUDICIAL REVIEW

Pertinent to the issue of judicial reviewability of the action recom-
mended by this Select Committee is recent language of the Supreme
Court in Baker v. Carr, 369 U.S, 186, 217 (1962), where the Court
enumerated various factors which establish that a case before it
involves ‘“political’’ (and therefore nonjusticiable) questions:

Prominent on the surface of any case held to involve a
political question is found a textually demonstrable commit-
ment of the issue to a coordinate political department; * * *
or the impossibility of a court’s undertaking independent
resolution without expressing lack of respect due coordinate
branches of government; * * * or the potentiality of em-
barrassment from multifarious pronouncements by various
departments on one question.

See also Barry v. United States ex rel. Cunningham, 279 U.S. 597, 613
1929) ; Sevilla v. Elizalde, 112 F. 2d 29, 38 (D.C. Cir. 1940) ; Keogh v.
orner, 8 F. Su g 933 %S.D.Ill. 1034) ; Application of James, 241 F,
Sufp. 858, 860 F .D.N.Y. 1965).

n United States v. Johnson, 337 F. 2d 180 (4th Cir. 1064), afi’d 383
U.S. 169 (1966), where it was held that the Speech or Debate clause
grecluded a criminal prosecution based on a Member’s speech on the

oor of the House, the Fourth Circuit stated (p. 190):

This does not mean that a Member of Congress is immune
from sanction or punishment. Nor does it mean that a
Member may with impunity violate the law; it means only
that the Constitution has clothed the House of which he is a
Member with the sole authority to try him. In this respect
the Constitution has made the Houses of Congress inde-
gendent of other departments of the Government. These

odies, the Founders thought, could be trusted to deal fm;g
with an accused Member and at the same time do so wi
proper regard for their own integrity and dignity.

Nevertheless, cases may readily be postulated where the action of
House in excluding or expelling a Member may directly impinge upon
rights under other provisions of the Constitution. In such cases, the
unavailability of judicial review may be less certain. Suppose, for
example, that a Member was excluded or expelled because of his
religion or race, contrary to the equal protection clause, or for making
an unpopular sgeech protected by the first amendment (cf. Bond v,
Floyd, — U.S. ——, 87 S, Ct. 339 (1966)). The instant case, of
course, does not involve such facts. But exclusion of the Member-
elect on grounds other than age, citizenship, or inhabitancy could
raise an equally serious constitutional issue. The Supreme Court has
stated in Baker v. Carr, supra (369 U.S. at 211):

Deciding whether a matter has in any measure been com-
mitted by the Constitution to another branch of Government,
or whether the action of that branch exceeds whatever au-
thority has been committed, is itself a delicate exercise in con-

11U 8, Constitution, art. I, sec. 6.
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stitutional interpretation, and is & responsibility of this
Court as ultimate interpreter of the Constitution.

The Committee believes, however, that, in view of Mr. Powell’s
breach of the privileges of the House and of the trust reposed in him
by the House, action by the House punishing the Member-elect by
censure and fine after he is seated, is immune to judicial review.

FINDINGS

1. Mr. Powell is over 26 years of age, has been a citizen of the
United States of America for over 7 years, and on November 8, 1966,
was an inhabitant of New York State.

2. Mr. Powell has repeatedly asserted a ;grivil e and immunity
from the processes of the courts of the State of New York not author-
ized by the Constitution. Mr. Powell has been held in criminal
contempt by an order of the New York State Supreme Court, a court
of original jurisdiction, entered on November 17, 1966. This order
is now on appeal to the Appellate Division, first department, an inter-
mediate appellate court in the State of New York, and is not & final
order. At the time of the Committee’s hearings, t.i:ere were also out-
standing three court orders holding Mr. Powell in civil contempt
which were issued May 8, 1964, October 14, 1966, and December 14,
1966. The order of Mﬁy 8, 1964, was vacated wher the final judg-
ment against Mr. Powell was satisfied on February 17, 1967.

3. As a Member of Congress, Mr. Powell wrongfully and willfully
appropriated $28,505.34 of public funds for his own use from July 31,
1965, to January 1, 1967, biallowing salary to be drawn on behalf of
Y. l\iarjorie Flores as a clerk-hire employee when, in fact, she was his
wife and not an employee in that she performed no official duties
and further was not present in the State of New York or in Mr.
gowe]l’s Washington office, as required by Public Law 89-90, 89th

ongress. -

4. As a Member of Congress, Mr. Powell wrongfully and willfully
appropriated $15,683.27 of public funds to his own use from August. 31
1964, to July 31, 1965, by allowing salary to be drawn on behalf of said
Y. Marjorie Flores as a ‘clerk-hire emgloyee when anler official
duties performed by her were not performed in the State of New York
or Washington, D.C., in violation ot House Resolution 294 of the
88th Congress and House Resolution 7 of the 89th Congress.

5. As chairman of the Committee on Education and Labor, Mr.
Powell wrongfully and _wil]fully.apal.ropriated $214.79 of public funds
to his own use by a.llowmﬁ Sglm ivens to be placed on the staff of
the House Education and Labor Committee in order that she do
domestic work in Bimini, the Bahama Islands, from August 7 to
August 20, 1966; and in that he failed to repay travel charged to the
committee for Miss Givens from Miami to Washington, D.C.

6. As chairman of the Committee on Education and Labor, Mr.
Powell on March 28, 1965, wrongfully and willfully appropriated $72
of public funds by ordering that a House Education and Labor Com-
mittee air travel card be used to purchase air transportation for his
own son (Adam Clayton Powell III), for a member of his congressional
office clerk-hire staff (Lillian Upshur), and for personal friends (Pearl
Swangin and Jack Duncan), none of whom had any connection with
official committee business.
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7. As chairman of the Committee on Education and Labor, Mr.
Powell willfully misappropriated $461.16 of public funds by ﬁivin
to Emma T. Swann, a staff recogtionist, airline tickets purc aseﬁ
with a committee credit card for three vacation trips to Miami, Fla,,
and return to Washington, D.C.

8. Duri.nﬁ his chairmanship of the Committee on Education and
Labor, in the 80th Congress, Mr, Powell falsely certified for payment
from public funds, vouchers totaling $1,2901.92 covering transportation
for other members of the committee staff between Washington, D.C,,
or New York City and Miami, Fla., when, in fact, the chairman (Mr,
Powell) and a female member of the staff had incurred such travel
expenses as a part of their private travel to Bimini, the Bahamas.

9. As chairman of the Committee on Education and Labor, Mr.
Powell made false reports on expenditures of foreign exchange currency
to the Committee on House Administration,

CoNcLUsIONs AND RECOMMENDATIONS

On the basis of the factual record before it, this Select Committee
concludes that Member-elect Adam Clayton Powell meets the quali-
fications of age, citizenship, and inhabitancy and holds a certificate of
election from the State of New York. This Committee concludes,
however, that the following conduct and behavior of Adam Oln?’t.on
Powell has reflected adversely on the integrity and reputation of the
House and its Members:

First, Adam Clayton Powell has re eated}v ignored processes and
authority of the courts in the State of New York in legal proceedings
pending therein to which he is a party, and his contumacious conduct
towards the New York courts has caused him on several occasions
to be adjudicated in contempt thereof, thereby reflecting discredit
upon lI:,nd bringing into disrepute the House of Representatives and its

embers. :

Second, as a Member of this House, Adam Clayton Powell im-
properkr maintained on his clerk-hire payroll Y. Marjorie Flores
(Mrs. Adam C. Powell) from August 14, 1964, to December 31, 1966,
during which period either she performed no official duties whatever
or such duties were not performed in Washington, D.C., or New
York, as required by law, )

hird, as chairman of the Committee on Education and Labor,
Adam (ﬁlayton Powell permitted and participated in improper ex-
penditures of House funds for private purposes.

Fourth, the refusal of Adam Clayton Powell to cooperate with the
Select Committee and the Special Subcommittee on Contracts of the
House Administration Committee in lawful inquiries authorized by
the House of Representatives was contemptuous and was conduct
unworthy of a Member.»

Simultaneously with the filing of this report and the hearings in
connection therewith, the Select Committee is forwarding copies of
its hearings, records, and report to-the Department of Justice for
Erompt and appropriate, action, with-the request that the House be

ept advised in the matter.

3 The Committee notes that much of the WwMuﬂ occurred or first became public know!
mamt to the 1066 elections and thus could not have been considered by the voters of Mr. Powell's
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This Committee recommends that—

1. Adam Clayton Powell be permitted to take the oath and be
seated as & Member of the House of Representatives.

2. Adam Clayton Powell by reason of his gross misconduct be
censured and condemned by the House of Representatives.

3. Adam Clayton Powell, as punishment, pay the Clerk of the
House, to be disposed of by him according to law, $40,000; that
the Sergeant at Krms of the House be directed to deduct $1,000
per month from the salary otherwise due Mr. Powell and pay
the same to the Clerk, said deductions to continue until said
sum of $40,000 is fully paid; and that said sums received 'ljy the
Clerk shall offset any civil liability of Mr. Powell to the United
States of America with respect to the matters referred to in
paragraphs Second and Third above. .

4, The seniority of Adam Clayton Powell in the House of
Representatives commence as of the date he takes the oath as a
Member of the 90th Congress. )

5. The House direct the Clerk of the House of Representatives
to forthwith terminate salary payments to Corrine Huff whose
name appears on the clerk-hire payroll of Representative Adam
Clayton R’owell. )

6. The House make a study in depth to determine whether or
not existing procedural and substantive rules are adequate in
cases involving charges of breach of public trust which have been
lodged against any Member. .

7. The Committee on House Administration, which currently
is undertaking a revision of its auditing quegiures, be directed
by the House to file annually a report of audit of expenditures
by each committee of the House and the clerk-hire payroll of
each Member. .

The Select Committee has given long, serious and, we believe, mature
consideration to the profound responsibility imposed on it, realizin
that there is no more important vote a Member can cast during his
service in the House than one affecting the rigl!llt of a Member to a
seat he has held for 22 years and to which he has been reelected by
8 large mai'orlty of his constituenﬁy. During their deliberations the
members of the Committee carefully considered many views and ideas
before a decision was reached. Representative Pepper feels strongly
that Mr. Powell should not be a Member of the House. Representa-
tive Conyers believes that punishment of Mr., Powell beyond severe
censure is inappropriate, Other differences of opinion were expressed
a8 to the punishment the House should order, and the ultimate recom-
mendations we make represent the consensus of the Committee. We
recommend the adoption of the following resolution:

Whereas the Select Committee appointed pursuant to House Res-
olution 1 (90th Cong.) has reached the following conclusions:

First, Adam Clayton Powell possesses the requisite qualifications of

e, citizenship, and inhabitancy for membership in the House of

eﬁreaentatives and holds a certificate of election from the State
of New York.

Second, Adam Clayton Powell has repeatedly ignored the processes
and_ authority of the courts in the State of New York in legal pro-
ceedings pending therein to which he is a party, and his contumacious
conduct toward the court of that State has caused him on several
occasions to be adjudicated in contempt thereof, thereby reflecting
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discredit upon and bringing into disrepute the House of Representa-
tives and its Members.

Third, as & Member of this House, Adam Clayton Powell imprcx)erly
maintained on his clerk-hire payroll Y. Marjorie Flores (Mrs. Adam
C. Powell) from August 14, 1964, to December 31, 1966, during which
period either she performed no official duties whatever or such duties
were not performed in Washington, D.C., or the State of New York
as required by law.

Fourth, as chairman of ‘the Committee on Education and Labor,
Adam Clayton Powell permitted and participated in improper ex.
penditures of Government funds for private purposes. .

Fifth, the refusal of Adam Clayton Powell to cooperate with the
Select Committee and the Special Subcommittee on Contracts of the
House Administration Committee in their lawful inquiries authorized
by the House of Representatives was contemptuous and was conduct
unworthy of a Member:

Now thmg‘ore be it resolved,

1. That the Speaker administer the oath of office to the said Adam
Clayton Powell, Member-elect from the 18th District of the State of
New York.

2. That upon taking the oath as a Member of the 90th Congress the
said Adam &ayton Powell be brought to the bar of the House in the
custody of the Sergeant-at-Arms of the House and be there publicly
censured by the Speaker in the name of the House.

3. That Adam Clayton Powell, as punishment, pay to the Clerk of
the House to be disposed of by him according to law, $40,000. The
Sergeant-at-Arms ofﬁ,he House is directed to deduct $1,000 per month
from the salary otherwise due the said Adam Clayton Powell and
p:ly the same to said Clerk, said deductions to continue while any
salary is due the said Adam Clayton Powell as a Member of the
House of Representatives until said $40,000 is fully paid. Said
sums received by the Clerk shall offset to the extent thereof any
liability of the said Adam Clayton Powell to the United States of
America with respect to the matters referred to in the above para-
graphs 3 and 4 of the preamble to this resolution. .

4. That the seniority of the said Adam Clayton Powell in the
House of Representatives commence as of the date he takes the oath
as a Member of the 90th Congress. )

5. That if the said Adam Clayton Powell does not present himself
to take the oath of office on or before March 13, 1967, the seat of the
18th District of the State of New York shall be deemed vacant and
the Speaker shall notify the Governor of the State of New York of
the existing vacancy.

Respectfully submitted.

Emanver CBLLER, Chairman.
James C. CoRrMAN.
- CrAaupe PEPPER.

Joun ConyERs, Jr.

ANDREW JAcOBS, Jr.

Arcu A. Moorg, Jr.

CruarLeEs M. TEAGUE.

CLARK MACGREGOR.

VernoN W. THoMSON.



ADDITIONAL VIEWS OF HON. JOHN CONYERS, JR.

(1) The question of the right of a Member-elect to be administered
the oath and the responsibility of the House to punish its Members
should be distinguished with great precision.

(2) Any Member or Member-elect and his counsel should be
afforded the right to cross-examine all witnesses brought before this
committee or any other committee inquiring into the qualifications
punishment, final right of a Member to be seated, or other rela
questions, '

(3) In his;appearance before this Select Committee, his declination
to accept the invitation extended by the Hays subcommittee, and his
conduct with reference to the litigation in the New York courts
Adam Clayton Powell, Member-elect, acted at all times upon advice o
counsel. Therefore, 1t cannot accurately be held that his conduct
impugned the dignity of Congress or was in disrespect of Congress.

34) A review of all cases of alleged misconduct brought before the
House and Senate indicates that punishment has never exceeded
censure. There is no precedent for the removal of accumulated
seniority combined with a monetary assessment, as is proposed in the
instant case.

JouN ConveRs, Jr.
a5
O
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WEDNESDAY, FEBRUARY 8, 1067

Concress oF THE UNITED STATES,
HousEe oOF REPRESENTATIVES,
SeLEcT COMMITTEE,
Washington, D.C,

The committee met at 10:30 a.m., in room 2141, Rayburn House
Office Building, Washington, D.C., Hon. Emanuel del]er, chairman of
the committee, presiding.

Committee members present: Hon. Emanuel Celler, James C. Cor-
man, Claude Pepper, John Conyers, Jr., Andrew Jacobs, Jr., Arch A.
Moore, Jr., Charles M. Teague, Ciark MacGregor, and Vernon W.
Thomson. i )

Committee staff members present: William A. Geoghegan and
Robert P. Patterson, Jr., staff counsel,

Also l]])rasent: Congressman-elect Adam Clayton Powell, Jr.; accom.
panied by counsel :

Mrs. Jean Camper Cahn, 1308 19th Street NW., Washington, D.C..
Robert L. Carter, 20 West 40th Street, New f'ork, N.Y.; Arthur
Kinoy, 511 Fifth Avanue, New York, N.Yz.; William M. Kunstler, 511
Fifth Avenue, New York, N.Y.; Frank D. Reeves, Howard Univer-
sity, Post Office Box 1121, Washington, D.C.; Herbert O. Reid,
Howard University, Post Office Box 1121, Washington, D.C.; and
Henry R. Williams, 271 West 125th Street, New York, N.Y.

Chairman CeLrer. The committee will come to order. The photog-
raphers will have to stop. The photographers will have to stop; other-
wise I will have to have the police escort them out of the room.

On January 10, 1967, the House of R}eipresentatlves adopted House
Resoh:ltlon 1, which I am going to ask Mr. Geoghegan, chief counsel,
to read:

Mr. GeoeHEGAN (reading) :

Resolution, Resolved, That the question of the right of Adam Clayton Powell
to be sworn in as a Representative from the State of New York in the Ninetleth
Congress, as well as his final right to a seat therein as such Representative, be
referred to a special committee of nine Members of the House to be appointed
by the Speaker, four of whom shall be Members of the minority party appointed
after consultation with the minority leader, Until such commiitee shall report
upon and the House shall decide such question and right, the sald Adam Clayton
Powell shall not be sworn in or permitted to occupy a seat in this House.

For the purpose of carrying out this resolution the committee, or any subcom-
mittee thereof authorized by the committee to hold hearings, is authorized
to sit and act during the present Congress at such times and places within the
United States, including any Commonwealth or possession thereof, or else-
where, whether the House is in session, has recessed, or has adjourned, to hold
such hearings, and to require, by subpena or otherwise, the attendance and testi-
mony of such witnesses and the production of such books, records, correspondence,

1
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memorandums, papers, and documents, as it deems necessary; except thut
neither the committee nor any subcommittee thereof may sit while the House
is meeting unless special leave to sit shall have been obtained from the House.
Subpenas may be issued under the signature of the chairman of the committee or
any member of the committee designated by him, and may be served by any
person designated by such chairman or member.

Until such question and right have been decided, the said Adam Clayton
Powell shall be entitled to all the pay, allowances, and emoluments authorized
for Members of the House,

The committee shall report t= the House within five weeks after the members
of the commitiee are appointed the results of fits investigation and study,
together with such recommendations as it deems advisable. Any such report
w;htlﬁh és made when the House is not in session shall be filed with the Clerk
of the House.

Chairman Cerier. On January 19, 1967, pursuant to the House
resolution, and after consultation with the minority leader, the
Speaker appointed the following Members to constitute the special
committee contemplated by said House resolution :

Hon James C. Corman; Hon. Claude Pepper; Hon. John Conyers,
Jr.; Hon, Andrew Jacobs, Jr.; Hon, Arch A. Moore, Jr.; Hon, Charles
M. Teague; Hon. Clark MacGregor; Hon. Vernon W. Thomson, and
myself as chairman. ] ) )

In furtherance of the functions assigned to it by House Resolu-
tion 1, the committee, by letter dated February 1, 1967, invited Repre-
sentative-elect Powell to appear and testt(f"y. The letter of invitation
reads as follows, and I will ask Chief Counsel Geoghegan to read
the letter. .

Mr. GeoaHEGAN (reading) :

Dated February 1, 1967.

Hon. Apam CLAYTON POWELL,
U.S. House of Representatives,
Washington, D.C.

DEeAr Mg, PoweLL: I enclose a copy of House Resolution 1, 90th Congress, pur-
suant to which the Speaker on January 19, 1967, after consultation with the
Minority Leader, appointed the following Members to carry on the inquiry
contemplated therein:

Honorable Emanuel Celler, Chairman; Honorable James C. Corman; Hon-
orable Claude Pepper ; Honorable John Conyers, Jr.; Honorable Andrew Jacobs,
Jr.; Honorable Arch A, Moore, Jr.; Honorable Charles M. Teague; Honorable
Clark MacGregor ; Honorable Vernon W. Thomson.

The Committee has directed me to Invite you to appear before it on Wednes-
day, February 8, 1067, at 10:30 AM., in Room 2141, Rayburn House Office
Building, Washington, D.C., to give testimony and to respond to interrogation
concerning your qualifications of age, citizenship and inhabitaney, and the fol-
lowing other matters:

(1) 'The status of legal proceedings to which you are a party in the State of
New York and in the Commonwealth of Puerto Rico, with particular reference
to the instances in which you have been held in contempt of court;

(2) Matters of your alleged official misconduct since January 3, 1061,

You are advised that you may be accompanied by counsel and that the hear-
ings will be conducted in accordance with paragraph 26, rule XI of the Rules of
the House of Representatives.

Sincerely yours,
BEMANUEL CELLER, Chairman.

Chairman CeLLer. We are met this morning to hear testimony from
Mr. Powell on the matters enumerated in the letter of invitation.
First, however, the following documents will be placed in the
record :
(1) House Resolution 1,90th Congress.
(2) Chairman Celler’s fetter, dated February 1,1967, to Representa-
tive-elect Powell,
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éag Notice of s(tlpﬁ:earance of counsel for Mr. Powell.
4) Motion and brief filed by counsel on behalf of Representative-
elect Powell, including appendixes 1, 2, and 3 thereto.
U (5) Brief filed with the committee by the American Civil Liberties
nion,
(The documents referred to are as follows:)

"R H RES. 1

IN THE HOUSE OF REPRESENTATIVES

Janvary 10,1967
Mr. Uparn submitted the following resolution; which was considered and

agreed to

RESOLUTION

Resolved, That the question of the right of Adam Clayton
Powell to be sworn in as a Representative from the State of
New York in the Ninetieth Congress, as well as his final
right to a seat therein as such Representative, be referred to
a special committee of nine Members of the House to he
appointed by the Speaker, four of whom shall be Members
of the minority party appointed after consultation with the

minority leader. Until such committee shall report upon

© e =1 G B W b

and the House shall decide such question and right, the said
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Adam Clayton Powell shall not be sworn in or permitted to

[y
-

occupy & seat in this House.
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For the purpose of carrying out this resolution the com-
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mittee, or any subcommittee thereof authorized hy the com-
mittee to hold hearings, is anthorized to sit and act during
the present Congress at such times and places within the
[Tnited States, including any Commonwealth or possession
thereof, or elsewhere, whether the Tlouse is in session, has
recessed, or has adjourned, to hold such heavings, and to
require, by subpena or otherwise, the attendance and testi-
mony of such witnesses and the produetion of such hooks,
records, correspondence, memorandums, papers, and doen-
ments, as it deems necessarvy s exeept that peither the cow-
mittee ner any subeommittee thereoi may sit while the
ITouse is mecting unless special leave to <it <hall have been
obtained from the Tlonwre.  Subpenas may he issned under
the signature ol the chairnian of the committee or any mem-
her of the committee designated by him, and inay he served
by any person designated hy sueh chairman or member,

Until such question and right have heen decided, the
said Adam Clayton Powell shall he entitled to all the pay,
allowances, and emoluments authorized for Members of the
ITouse.

The committee shall report to the Ilouse within five
weeks after the members of the committeo are appointed the

results of its investigation and stndy, together with such ree-
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1 ommendations as it deems advisable. Any such report which

2 is made when the House is not in session shall be filed with

3 the Clerk of the House.

Dated February 1, 1967.,
Hon. ApaM CLAYTON PPOWELL,
U.8. House of Representatives,
Washington, D.C,

Dear Mg. PoweLL: I enclose u copy of House Resolution 1, 90th Congress, pur-
suant to which the Speaker on January 19, 1907, after consultation with the
Minority Leader, appointed the following Members to carry on the inquiry con-
templated therein:

Honorable Emanuel Celler, Chairman; Honorable James C. Corman; Hon-
orable Claude Pepper; Honorable John Conyers, Jr.; Honorable Andrew Jacobs,
Jr.; Honorable Arch A. Moore, Jr.; Honorable Charles M, Teague: Honorable
Clark MacGregor ; Honorable Vernon W, Thomson,

The Committee has directed me to invite you to appear before it on Wednes-
day, February 8, 1967, at 10:30 A.M,, in Room 2141, Rayburn House Office Build-
ing, Washington, D.C., to give testimony and to respond to interrogation con-
cerning your qualifications of age, citizenship and inhabitaney, and the following
other matters: )

(1) The status of legal proceedings to which you are a party in the State of
New York and in the Commonwealth of Puerto Rico, with particular reference
to the instances in which you have been held in contempt of court ;

(2) Matters of your alleged official misconduct since January 3, 1961.

You are advised that you may be accompanied by counsel and that the hearings
will be conducted in accordance with paragraph 26, rule XI of the Rules of the
House of Representatives.

Sincerely yours,
EMANUEL CELLER, Chafrman.

SELECT COMMITTEE,
HOUSE OF REPRESENTATIVES,
CONGRESS OF THE UNITED STATES

In the Matter of the Right of ADAM CLAYTON POWELL,
Jr., to His Seat as the Representative From the Eighteenth Con-
gressional District of New York, Respondent.

NOTICE OF APPEABANCE

The attorneys listed below hereby appear on behalf of Adam Clayton Powell,
Jr., Member-Elect from the 18th Congressional District of the State of New
York, and respectfully request that coples of all notices, communications, reports,
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and other papers and documents relative to the proceeding be served by mail upon
them at their office addresses as indieated below.
Respectfully submitted.
JEAN CAMPER CAXN,
Washingiton, D.C,
RoBERT L. CARTER,
New York, N.Y.
HuperT T. DELANY,
New York, N.Y.
Arriur KiNoy,
New York,N.Y.
WiLriam M, KUNSTLER,
Ncw York, N.Y,
FRANK REEVES,
Washington, D.C'.
HerperT O, REID,
Washington, D.C.
HexRY R, WILLIAMS,
New York, N.Y.
Attorneys for Respondent.

SELECT COMMITTEE
HOUSE OF REPRESENTATIVES
CONGRESS OF THE UNITED STATES

In the Matter of the Right of ADAM CLAYTON POWELL, Jr.,
to His Seat as the Representative From the Eighteenth Congres-
sional District of New York, Respondent.

MotioN

Congressman-Elect Adam Clayton Powell, Jr. respectfully moves that the
Select Committee report to the House of Representatives that Adam Clayton
Powell, member-elect to the 90th Congress from the 18th Congressional District
of the State of New York, having been duly elected by the people of the distriet
and possessing all the constitutional qualifications for membership in this House,
should be sworn in forthwith as a Representative from the State of New York
in the 90th Congress and is entitled to a seat in the House of Representatives.

In support of this motion the Congressman-Elect attaches hereto as Exhibit A
the duly authenticated Certificate of his Election ; as Exhibit B his certificate of
birth establishing the constitutionally prescribed age and citizenship for a
member of this House, and as Exhibit C conclusive evidence of the consti-
tutionally prescribed inhabitancy and residence in the State of New York.

Since the validity of the election and returns from the 18th Congressional
District of New York has not been questioned, and the sole and exelusive quali-
fieations for membership in the House of Representatives prescribed by the
Constitution of the United States have been met by the Congressman-Elect, this
Committee is required under the Constitution and Precedents of Congress to
recommend the immediate swearing in and zeating of the Member-Elect.

The Congressman-Elect further respectfully requests that the Select Committee
set down as promptly as is convenient this motion for consideration by the
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Committee, at which time the Congressman-Elect be afforded the opportunity to
be heard in support of the motion.
" Respectfully submitted.
JeAN CAMPER CAHN,
Washington, D.C.
RoBERT I.. CARTER,
New York, N.Y.
Husert T, DELANY,
New York, N.Y.
Arrnur Kinoy,
New York, N.Y.
WiLriam M. KUNBSTLER,
New York, N.Y.
FrRANXK REEVES,
Washington, D.C.
Hersert O. REID,
Washington, D.C.
HexgY R. WILLIAMS,
New York, N.Y.
Attorneys for Respondent.

SELECT COMMITTEE
HOUSE OF REPRESENTATIVES
CONGRESS OF THE UNITED STATES

In the Matter of the Right of ADAM CLAYTON POWELL, Jr., to His
Seat as the Representative From the Eighteenth Congressional District
of New York, Rospondent.

1’0INTS AND AUTHORITIES IN SUPPORT OF THE MoTION OF THE CONGRESSMAN-ELECT
T0 THE SELECT COMMITTEE THAT THE COMMITTEE IMMEDIATELY RECOMMEND THE
SWEARING-IN AND SEATING OF THE CONGRESSMAN-ELECT

BTATEMENT OF THE CABE

On January 10, 1967, the Honorable Gerald R, Ford, Member from Michigan
and Minority Leader, in proposing the resolution establishing this Select Com-
mittee, stated that the issue submitted to this Committee by the House “is
exclusively the question of the qualifications of one of our numbers elected
November 8 to sit as a Member of the House of Representatives.” 90 Cong. Rec,,
1st Sess., H. 7.

The Member-Elect has submitted to this Committee clear evidence that he has
heen duly elected by the people of the 18th Congressionnl District and that he
possesses all the constitutional qualifications for membership in the House as
prescribed by Artlcle I, Section 2, Clause 2 of the Constitution of the United
States. There has been no challenge to the election or the returns. The Member-
Elect i3 over the age of twenty-five, has been more than seven years a citizen of
the United States, and i an inhabitant of the state in which he was chosen.
Under the Constitution and the relevant Precedents of this House, the Select
Committee is required to recommend the immediate swearing-in and seating of
the Member-Elect,

PoiNT ONE

The Housc of Kepresentatives is required under the Constitution of the United
States to scat a duly elected Congressman who meets all the constitutional quali-
fications sct forth for membership in the House in Article I, Section 2, Olause 2:
“No Person shall be a Representative who shall not have attained to the Age of
twenty-five Years, and been scven Years a Citizen of the United States, and who
shall not, when elected, be an Inhabitant of the State in which he shall be chosen.”

A. This was the clear mandate of the Constitutional Convention

1. The history of the proceedings at the Convention, during which the age,
citizenship and inhabltancy qualifications were accepted, revesals the clear inten-
tion of the Enactors that the legislature was to have no power to alter or add to
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the constitutional quallfications. See Professor Charles Warren, The Making
of Our Constitution (1928), at p. 420,

“Such action would seem to make it clear that the Convention did not
intend to grant to a single branch of Congress, elther to the House or to the
Senate, the right to establish any qualifientions for its members, other than
those qualifications established by the Constitution itself, viz., age, citizen-
ship, and residence. For certainly it did not intend that a single branch of
Congress should possess a power which the Convention had expressly refused
to vest In the whole Congress. As the Constitution, as then drafted, ex-
pressly set forth the qualifications of age, citizenship, and residence, and as
the Convention refused to grant to Congress power to establish qualitications
in general, the maxim capressio unitus crclusio alterise would seem to apply.

.+ The elimination of all power in Congress to fix qualitications clearly
leﬂi the, provisions of the Constitution itself as the sole source of qualifi-
catlons.”

2, This conclusion of the Convention that the Legislature may not refuse to
seat a duly elected member who meets the Constitutional requirements, reflected
the concern of the Founders that the vesting of nny power in the legislature to
modify or alter the striet constitutionnl qualifications was “Improper and
dangerous.”

(1) See Farrand, Records of the Federal Convention, Vol. 2, p. 249,

“Mr. [ Madison] was opposed to the Sectlon [a proposal later defeated that
ench House have general power to fix qualifications] as vesting an improper
& dangerous power in the Legisiature. The qualifications of electors and
elected were fundamental articles in a Republican Govt, and ought to be fixed
by the Constitution. If the Legislature could regulate those of either, it can
by degrees subvert the Constitution. A Republic may be converted into an
aristocracy or oligarchy as well by limiting the number capable of being
elected, as the number authorized to elect. In all cases where the repre-
sentatives of the people will have a personal interest distinet from that of
thelr Constituents, there was the same reason for being jealous of them, as
there was for relying on them with full confidence, when they had a common
interest. This was one of the former cases. ... It was a power also,
which might be made subservient to the views of one faction against another.
Qualifications founded on artificial distinctions may be devised, by the
stronger in order to keep out partizans of [n wenker] faction. .. . Mr,
[Madison] observed that the British Parlimt, possessed the power of regu-
Inting the qualifications both of the electors, and the elected ; and the abuse
they had made of it was a lesson worthy of our attention, They had made
the changes in both cases subservient to their own views, or to the views
of political or religious partles.”

(1) The same concern led Alexander Hamilton to conclude in Number 08
of the Federalist Papers:

“The qualifications of the person who may choose or be chosen, as has
been remarked on another occasion, are defined and fixed in the Constitution ;
and are unalterable by the Legislature.”

3. All leading commentators agree that the intention of the Constitutional Con-
vention was to establish a firm Constitutional mandate that the Legislature has
no power to vary, alter or add to the constitutional qualifications and must seat
as 4 member any duly elected representative whoe meets these qualifications. See
for example:

Justice Story, T'rcatisc on the Constitution, § 625

Cooley, Constitutional Limitations, p. T8

Oushing, Law and Practico of Legislative Assemblies, 24 Fd., p. 27, § 65

Tucker, Treatisc on the Constitution, p. 304

Foster, Trcatise on the Constitution, p, 307

Paschal, Annotated Constitution, 2d Ed., p. 305, § 300

McCrary, Law of Elections, § 312

See also:

83 Virginia L. Rev. 332, 334 (1047) “In summary, It seems obvious from
an inspection of the language of the Constitution and the attendant circum-
stances that the framers of the Constitution intended the Senate to be hound
by the qualifications enumerated therein.”

4 Notre Dame Lawyers 3 (1928)

15 Georgetown L. J. 382 (1927)

30 Law Notes 181 (1927)
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4. Only this Term of Court the Supreme Court has once again reminded the
_ Natlon that the clear intentlon of the Founding Fathers was that the legislature
was to have no power to alter, change or add to the constitutional qualifications
for membership in elther House.
See Jullan Bond ct al v. James “Sloppy” Floyd et al,—U,8.—, 87 Sup.
Ct. 330 (1060), footnote 13.

Poixt Two

The most important and persuasive precedents of the House and Scenate
recognize this fundamental constitutional mandate,

1. The flrst occasion on which the implications of the qualification clause
were fully debated in the House was in 1807, only twenty years after the Con-
stitutional Convention. In the contested election case of William McCreery,
Tenth Congress, 1807, 1 Hinds § 414, the House after “exhaustive debate”, 1
Hinds p. 381, aflirmed the constitutional mandate that the constitutional quali-
fieations of age, citizenship and inhabitancy were the sole quallfications for
membership in the House, Thus the Chairman of the Committee on Elections
placed in this manner the proposition later affirmed by the full House:

“Mr. FINDLEY sald, that being chairman of the Committee of Elections,
it became his duty to explain the principles by which that committee were
governed in making the report, but being apprehensive that he could not
make himself extensively heard, he would not detain the Committee long.
The Committee of Elections considered the quallfications of members to have
been unalterably determined by the Federal Convention, unless changed
by an authority equal to that which framed the Constitution at first; that
neither the State nor the Federal Legislatures are vested with authorlty to
add to those qualifications, so as to change them .. . Congress, by the
Federal Constitution, are not authorized to prescribe the qualifications of
their own members, but they are authorized to judge of their qualifi-
catlons; in doing 8o, however, they must be governed by the rules preseribed
hy the Federal Constitution, and by them only. These are the principles
on which the Election Committee have made up their report, and upon which
their resolution is founded.”

In announcing its adherence to the constitutional mandate the House laid
down certain fundamental guldelines:

(a) “The people had delegated no authority either to the States or to the
Congress to add to or diminish the qualifieations prescribed by the Constitu-
tion,” 1 Hinds at p. 382, See in particular, Annals of Congress for the 10th
Congress, pps. 872, 874, 887-888, 803, 895, 009, 010, 915-916.

(b) If they could do this [deviate from strict constitutional qualifications]
any sort of dangerous qualifientions might be established—of property, color,
creed, or political professions.,” 1 Hinds at p. 382; Annals of Congress for the
10th Congress, pps. 873, 878, 803, 008-000, 013,

(e) “The people had a natural right to make a choice of their Representa-
tives, and that right should be limited only by a convention of the people,
not by u legislature.,” 1 Hinds at p. 382, Annals of Congress for the 10th
Congress, pps. 873-874, 875, 805. Accordingly, the House voted to seat the
Congressman-elect after finding that he possessed the constitutional qualifica-
tions, holding that these qualifications are exclusive and the sole requirements
for taking the seat. Annals of Congress for the 10th Congress, pps. 878, 010,
011-012, 014, 018,

2. The first full discussion of the constitutional mandate in the Senate appears
in the case of Humphrey Marshall of Kentucky in the Fourth Congress, 8.
Jour. 4th Congress, 1st Session, pps. 104, 220, 223-228. The charge against the
Senator-elect was that he had committed *“‘gross fraud” and perjury in a law-
suit and the court had entered a decree against him. The Senate approved
u report of its committee that the Senate was without jurisdiction to comsider
this as a grounds for excluding the Senator-elect, since the Senate had no con-
stitutional power to add to the qualifications stated in the Constitution.

['These two cases, arising in the earliest days of the Republic have, of course,
great fmportance, for ns Chief Justice Taft said in Mycrs v. United States,
272 U.8. 562, 175 (1926), “This Court has repeatedly laid down the principle
that a contemporaneous legislative exposition of the Constitution when the
founders of our Government and framers of our Constitution were actively
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participating in public affairs acquiesced in for a long term of years fixes
the construction to be given its provisions.”]

3. The fact that the Congress “acquiesced in” this acceptance of the consti-
tutional mandate “for a long term of years,” see Mycrs v. United Statcs, supra,
Is evidenced in the contested election cases of Twrney v. Marshall and Fouke v.
Trumbdull in the 34th Congress, 1856, 1 Hinds, p. 384. 1In these cases the House
reafiirmed after full debate the principles of the earlier decisions requiring
the seating of Congressmen-elect upon a showing solely of the constitutional
yualifications. The report of the Electlon Committee, presented by Repre-
sentative John A. Bingham (R. Ohio) re-emphasized these concepts:

(a) “It is a fair presumption that when the Constitution prescribes these
qualifications as necessary to a Representative in Congress, it was meant to
exclude all others.” 1 Hinds, at p. 385.

(b) “By the Constitution, the people have a right to choose as Representa-
tive any person having only the qualifications therein mentloned, without
superadding thereto any additional qualifications whatever.,” 1 Hinds, at

p. 886,

(c) “Tv admit such a power [to deviate from the sole constitutional qualifi-
cations] . . . is to prevent altogether the choice of a Representative by the
people.” 1 Hinds, at p. 385.

The Committee concluded that a failure to seat a Congressman-elect who
had the constitutional qualifications would be “absolutely subversive of the rights
of the people under that Constitution.” 1 Hinds, at p. 386.

4, These concepts were forcefully restated by the Senate in Congress, 1 Hinds
§ 433. The Senator-elect was challenged on the ground that he had engaged in
conduect “very unbecoming and very reprehensible in a loyal citizen.” Cong.
Globe, 1862, p. 861. In opening the debate, Senator Harris placed the funda-
mental propositions which govern such a case before the Senate:

“The question submitted to the committee was whether or not evidence
of this description could be allowed to prevail against his prima facie right
to take his seat as Senator. The committee were of opinion that they could
not. The Constitution declares what shall be the qualifications of a Senator.
They are in respect to his age, in respect to his residence, in respect to his
citizenship ; and the committee were of opinion that the Senate were limited
to the question, first, whether or not the person claiming the seat and present-
ing his credentials produced the requisite evidence of his election or appoint-
ment; and second, whether there was any question as to his constitutional
qualifications.”

Upon this presentation of the governing concepts, the Senate seated the Senator-
elect, finding that he had the requisite sole constitutional qualifications.

The debate in the Senate reaffirming the original constitutional mandate re-
flects fundamental considerations. See for example, the remarks of Senator
MecDougall that the refusal to seat a constitutionally qualified Senator-elect may

“one of the heaviest blows that can be struck at the foundation of our
republic institutions. This is no common matter of business. It is an
asgertion of the right of a majority of this body to refuse entrance here to
a person clothed with all the miniments of right by a soverelgn State, and
against whom ig alleged no constitutional or legal disqualification. Whose
right is it that he should be here? The right of the people of the State of
Oregon—their Constitution and the laws of Congress under it, which alone
bind them in this matter.”
and the remarks of Senator Browning that such a practice—

‘s one that is capable of immense abuse, Immense wrong; and one which
it is within the range of possible things might at some time or other be used
for the worst purposes of tyranny, I am not willing to ald in establishing
such a precedent.”

5. The most recent congressional actions involving full debate over the meaning
of constitutional qualifications reveal a continued adherence to the fundamental
constitutional mandate.

(a) The casc of Francis N. Shoemaker, In the 73rd Congress, 1933, is one of
the latest full discussions on this question in the House of Representatives, Here
the House reaffirmed the fundamental constitutional mandate. Representative-
elect Shoemaker had been convicted of a crime in Minnesota and had been gen-
tenced to a term in the penitentiary. The House, in seating the Congressman-
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elect, re-emphasized the basle concept that the sole consideration before the

. House was the presence of the constitutional qualifications. Finding these quali-
fications present, and finding that the conviction of the Representative-elect had
not deprived him of his “citizenship,” the House voted to seat him, 77 Cong.
Reec, 181, 132, 133, 134, 136, 139 (1033).

(b) The casc of Willtam Langer of North Dakota in the 77th Congress (1042),
8. Journ. 77th Cong., 1st Sess., pp. 8 et seq., 2nd Sess., pp. 3 et seq. The Senator-
elect was challenged at the taking of the oath. The “charges against Langer
were numerous and chiefly involved moral turpitude, embracing kickbacks, con-
version of proceeds of legal settlements, acceptance of a bribe in leasing govern-
ment property, and premature payments on contracts of advertising.” Senator
Election, Expulsion & Censure Cases, p. 141, The Senate after full debate seated
the Senator-elect.

The debate, which resulted in the seating of the Senator-elect, reflected a re-
statement of the fundamental prineciples asserted in the first days of the Republic,
See, for example, the statement of Senator Murdock who presented the view
which was ultimately adopted by the Senate:

“What do we judge? A man comes here and presents his credentials and
claims that he has the constitutional qualifications to be a Senator. As
judges of that fact, we look at his credentials ; we consider his constitutional
qualifications, Where do we find them stated? We find them set out in the
Constitution. I believe it was contemplated by the framers of the Consti-
tution that when a man came here with credentials from his State, and
clailmed to have the constitutional qualifications, the matter could be judged
by the Senate in not to exceed a week or 2 weeks' time; but when the word
‘judge’ is construed to mean the power to add quailfications, about which
the State does not know, about which the Senate does not know, then, of
course, there is brought about the type of farce which resulted in taking 4
years to determine that Reed Smoot was entitled to sit here as a United
States Senator, and the type of farce which has resulted in Senator LAN-
GER's right to a seat being held in abeyance for more than a year, the
committee searching his life almost from childhood up to the present time,

“0Oh, did the men who wrote the Constitution ever contemplate that such
a thing as that would happen? In framing the Constitution they had the
right to decide what tribunal should be the judge of the morals and the
intellectual qualifications of the men sent here, and they decided that the
people of the sovereign States should have that power, restricted only by
the very definlte but simple qualificatione enunciated in the Constitution
itself.” :

In the course of the debate the Senate reaffirmed the basic concept that the con-
stitutional qualifieations are exclusive and the legislature is restricted to a
consideration of the presence of these gualifications and these qualifications
alone. It is of some interest that in seating Senator Langer, the Senate in 1933
based its action in part upon the following report of the Judiclary Committee
of the House of Representatives in the cases of Ames and Brooks in the 42nd
Congress, 2 Hinds, p. 860 (1872). The House Judiclary Committee rt,
approvingly referred to by Senator Murdock and Senator Barkley (later Vice-
President), is of particular interest here :

“, . . The answer seems to us an obvious one that the Constitution has
given to the House of Representatives no constitutional power over such
considerations of ‘justice and sound policy' as a qualification in represen-
tation. On the contrary, the Constitution has given this power to another
and higher tribunal, to wit, the constituency of the Member. Every intend-
ment of our form of government would seem to point to that. This is a
government of the people, which assumes that they are the best judges of
the social, intellectual, and moral qualifications of their Representatives,
whom they are to choose, not anybody else to choose for them; and we,
therefore, find in the people’s Constitution and frame of government they
have, in the very first article and second section, determined that ‘The
House of Representatives shall be composed of Members chosen every second
year by the people of the States.’ not by representatives chosen for them at
the will and caprice of Members of Congress from other States according to
the notions of the ‘necessities of self-preservation and self-purification’
which might suggest themselves to the reason or the caprice of the Members
from other States in any process of purgation or purification which two-
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thirds of the Members of elther House may ‘deem necessary’ to prevent
bringing the ‘body into contempt and disgrace.’

“Your committee are further emboldened to take this view of this very
important constitutional question because they find that in the same section
it 18 provided what shall be the gualifications of a Representative of the
people, so chosen by the people themselves. On this it is solemnly enacted,
unchanged during the life of the Nation, that ‘no person shall be a repre-
sentative who shall not have attained the age of 25 years, and Leen 7 years
a citizen of the United States, and who shall not, when elected, be an
inhabitant of that State in which he shall be chosen.

“Your committee believe that there is no man or body of men who can
add or take away one jot or title of these qualifications. The enumeration
of such specified qualifications necessarily excludes every cther. It is re-
spectfully submitted that it s nowhere provided that the House of Rep-
resentatives shall consist of such Members as are left after the process of
‘purgation and purification’ shall have been exercised for the public safety,
such as may be ‘deemed necessary’ by any majority of the House, The power
itself seems to us too dangerous, the claim of power too exaggerated to be
confided in any body of men; and, therefore, most wisely retained in the
people themselves, by the express words of the Constitution.”

PoINT THREE

The legislature has deviated from the constitutional mandate on rare occasions
under intense partisan pressure and public hysteria. Thesc isolated cases hare
been subscquently overruled or discarded by the Houge or Senafe.

1. The case of Brigham Roberts in the 56th Congress, 1809, 1 Hinds, Section
474, involved a member-elect from Utah who was barred from his seat on the
ground that he was a polygamist in accord with the Mormon faith and had been
convicted of violating the federal Edmonds Act prohibiting polygamy. The
House, responding to a wave of anti-Mormon feeling througlout the country,
barred Roberts despite a strong minority report which reasserted the constitu-
tional principles previously adhered to by the House. Only a few years later
the Senate sharply repudiated the Roberts action, seating, in the case of Reed
Smoot of Utah, in the 58th Congress, 1803, 1 Hinds, Sections 481484, n Senator-
elect despite his adherence to the Mormon faith. The Senate forcefully reas-
serted the governing constitutional mandate that the sole question before the
legislature is the presence of the constitutional qualifications. And even more
significantly, the House itself, in 1033, in the case of Shocmalker, supra, pointedly
disregarded the Roberts case as binding precedent. Similarly, in the Langer
?sg, supra, the Senate specifically approvingly followed the minority report in

oberis.

2, Following the Civil War, in a group of cases, the House barred members-
elect who had participated in the Rebellion. See the cases of the Kentucky
Members in the 40th Congress, 18687. However, it was pointed out in subsequent
Congresses that the Congress itself recognized that this action was unconstitu-
tional under Article I, finding it necessary to adopt Section 3 of the Fourteenth
Amendment to sanction barring of members-elect on this additional ground of
loyalty to the Confederacy. See the discussion in the Langer case, supra, Cong.
Rec. 1942, Mar. 16, p. 2484,

8. The case of Victor Berger in the 66th Congress, 58 Cong. Rec. (1919) in-
volved the refusal to seat a Congressman-elect who had been found guilty in
World War I of violation of the Espionage Act. The House took the position that
Berger had in effect committed “‘treason” which foreclosed his right to hold office
under the United States pursuant to the congresslonal constitutional power to
fix the penalty for treason. The majority House report further justified the
exclusion of Berger under Section 3 of the Fourteenth Amendment, barring from
the office of Representative any one who has “given aid or comfort to the enemifes”
of the United States.

PoinT Four

Only this Term of Court the Supreme Court of the United States has foreefully
reminded the Nation that a legislature may not cxclude a duly clected Repre-
sentative of the people on the basis of its own conception of public intercst.
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In Bond v, Floyd, — U.8, ——, 87 8. Ct. 330, December 5, 1966, the Supreme
- Court, in a unanimous opinion written for the Court by the Chief Justice ordered
seated in the Georgla legislature, a Representative-elect who possesged all the
constitutional qualifications but had been barred by the legislature for reasons
unrelated to these qualifications. In his dissenting opinion below, later upheld
by the Court, Chilef Judge Tuttle of the Fifth Circuit Court of Appeals, after
examining carefully all the relevant precedents of the United States House of
Representatives and Senate, held that—
“Bond was found disqualified on account of conduct not enumerated in the
Georgin Constitution as a basls of disqualification. This was beyond the
power of the House of Representatives. It runs counter to the express
provisions of the Georgia Constitution giving to the people the right to elect
thelr representatives, and limiting the Legislature in its right to reject such
elected members to those grounds which are expressly in Georgia's basic
document.”

The Supreme Court, in its opinion by the Chief Justice, ordered Bond seated
in the Georgla House of Representatives, finding, in addition to Chief Judge
Tuttle's conclusion, that the action of the Georgia House violated the First
Amendment. In the course of the opinion, the Chief Justice, for the Court, took
the occasion to remind the nation that the fundamental constitutional mandate
of the Founding Convention was that a legislature had no power to refuse to seat
a representative who meets the constitutional qualifieations. Thus the Court
wrote, in footnote 13 :

“Madison and Hamilton anticipated the oppressive effect on freedom of
expression which would result if the legislature could utilize its power of
Judging qualifications to pass judgment on a legislator's political views. At
the Constitutional Convention of 1787, Madison opposed a proposal to give
to Congress power to establish qualifications in general, Warren, The
Making of the Constitution (1028), 420422, The Journal of the Federal
Convention of 1787 states:

“Mr. Madison was opposed to the Seetion as vesting an improper and
dangerous power in the Legislature. The qualifications of electors and
elected were fundamental articles in a Republican Govt. and ought to be
fixed by the Constitution. If the Legislature could regulate those of elther,
it can by degrees subvert the constitution. * * * Qualifications founded on
artificial distinction may be devised, by the stronger in order to keep out
partizans of a weaker faction,

L] L] L] L *

“*Mr. Madison observed that the British Parlinment possessed the power
of regulating the qualifications both of the electors, and the elected: and
the abuse they had made of it was a lesson worthy of our attention. They
had made the changes in both cases subservient to their own views, or to
the views of political or Religious parties,; 2 Farrand, The Records in the
Federal Convention of 1787 (Aug. 10, 1787), pp. 249-250.

“Hamilton agreed with Madison that:

““The qualifications of the persons who may choose or be chosen * * *
are defined and fixed by the constitution: and are unalterable by the
legislature.! The Federalist, No. 60 (Cooke ed. 1961), 409.”

CONCLUBION

Under the clear mandate of the Constitution of the United States and the
most important and persuasive precedents of the House of Representatives, the
House is required to seat a duly elected Congressman who meets all the con-
stitutional qualifications for membership in the House. Since the Member-elect
ix over the age of twenty-five, has been a citizen of the United States for over
seven years, and is an inhabitant of the State from which he was elected, the
Select Committee should recommend the immediate swearing and seating of the
Member-elect, As Hamilton wrote in the first days of the Republic, these
qualifications “are defined and fixed in the Constitution and are unalterable by
the Legislature.,” Number 68, Federalist Papers. And as Madison said on the
floor of the Constitutional Convention, any weakening of this firm principle
would “subvert the Constitution.” Farrand, Vol. 2, p. 249,

74-821 0—07——2
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The Select Committee should recommend the immedinte swearing-in and
seating of the Member-elect,
Respectfully submitted.
JEAN Camper CAnN,
Washington, D.C.
RoBerT L. CARTER,
Ncw York, N.Y.
HuBerT T, DELANY,
Ncw York, N.Y.
ARTHUR KiNoy,
New York, N.Y.
WirLiam M. KUNSTLER,
Necw York, N.Y.
FraNK D. REEVES,
Washington, D.C.
HEerBERT O. REID,
Washington, D.C.
HENRY R, WILLIAMS,
New York, N.Y.
Attorncys for Congrcssman-
Eleet ADAM CLAYTON POWELL, Jr.

ExHIBIT “A"
BoArp oF ELECTIONS,
IN THE City of NEw YORK,
New York, N.Y., January 23, 1967.
To Whom It May Concern:

I hereby certify that ADAM CLAYTON POWELL has been duly elected a
Congressman in the 18th Congressionai District of New York on November 8, 1966.
A copy of the statement of the Canvassing Board of the City of New York is
hereby annexed and made part hereof.
MavricE J. O'ROURKE.

STATEMENT OF THE CANVASSING BOARD OF THE CITY OF NEW
YORK, HELD WITHIN THE COUNTY OF NEW YORK, in relation to the votes
cast for the various Offices at the GENERAL ELECTION held on the 8th Day of
November 1966.

The Canvassing Board in the City of New York, within the County of NEW
YORK, City of New York, having met on the 9th, 14th, 17th, 21st, 25th and 28th
days of Novemper and the 1st day of December 1966 to canvass the votes given in
the several election districts of sald County at the General Election held on the
8th Day of November, in the year aforesaid, comprising the assembly districts;
all within NEW YORK County, in the City of New York, do hereby certify as
follows: That the whole number of votes cast for the office of REPRESENTA-
TIVE IN CONGRESS, 18th DISTRICT, was 92,070 of which each of the following
Candidates recelved:—

Lassen L. Walsh, Republican, 10,711.
Adam C. Powell, Democrat, 45,308,
Richard Priteaux, Liberal, 3,054,
Ryland E. D. Chase, Conservative, 1,214,
of which were scattered, 0;

of which were unrecorded, 31,783.

Total, 92,970,

We Certify this statement to be correct, and have caused the same to be
attested by the signatures of the members of this Board, or a majority thereof,
on this 1st day of December, 1966.

THOMAS MALLEE,
Secretary.
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I hereby certify that the above tabulation, as taken from the returns filed by the
Inspectors of Blection, is correct.
'ARL TURCHIN,
Chief Clerk, Borough of Manhattan

MAURICE J. O'ROURKE,

Chairman.
JAMES M. POwWER,
J. J. DUBERSTEIN,

Canvassing Board.

BTATE OF NEW YORK
DEPARTMENT OF BTATE

ALBANY

I hereby certify that at a meeting of the STATE BOARD OF CANVASSERS
which canvassed the vote cast at the General Election held in this State on the
8th day of November, 1066, and whose original determination is on file in this
department ADAM C. POWELL was, by the greatest number of votes cast
at sald election, duly elected REPRESENTATIVE IN CONGRESS EIGHT-
EENTH CONGRESSIONAIL DISTRICT.

Witness my hand and seal of office at the City of Albany this 15th day of
December, 1966,
Joux P. LOMENZO,
Seerctary of State.
STATE OF NEW YORK, 88

We the Attorney-General, State Senators and Members of Assembly, constitut-
ing the State Board of Canvassers, having canvassed the whole number of votes
given for the office of REPRESENTATIVE IN CONGRESS in the several con-
gressional distriets as enumerated at the general election held in said State on
the eighth day of November, 1966, according to the certified statements of the
said votes received by the Secretary of State. in the manner directed by law,
do hereby determine, declare and certifiy that for the—

First Congressional District, OTIS G, PIKE

Second Congressional District, JAMES R. GROVER. JR.

Third Congressional District, LESTER L. WOLFF

Fourth Congressional District, JOHN W. WYDILER

Fifth Congressional District, HERBERT TENZER

Sixth Congressional District, SEYMOUR HALPERN

Seventh Congressional District, JOSEPH P’. ADDABBO
Eighth Congressional District, BENJAMIN 8, ROSENTHAL
Ninth Congressional District, JAMES J. DELANEY

Tenth Congressional District, EMANUEL CELLER

Eleventh Congressional District, FRANK J. BRASCO

Twelfth Congressional District, EDNA F. KELLY

Thirteenth Congressional District, ABRAHAM J. MULTER
Fourteenth Congressional District, JOHN J. ROONEY
Fifteenth Congressional District, HUGH L. CAREY

Sixceenth Congressional District, JOHN M. MURPHY
Seventeenth Congressional District, THEODORE R, KUPFERMAN
Eighteenth Congressional District, ADAM C, POWELL
Nineteenth Congressional Distriet, LEONARD FARBSTEIN
Twentieth Congressional District, WILLIAM F, RYAN
Twenty-first Congressional District, JAMES H. SCHEUER
Twenty-second Congressional District, JACOB H. GILBERT
Twenty-third Congressional District, JONATHAN B. BINGHAM
Twenty-fourth Congressional District, PAUL A, FINO
Twenty-fifth Congressional District, RICHARD L, OTTINGER
Twenty-sixth Congressional District, OGDEN R, REID
Twenty-seventh Congressional District, JOHN G, DOW
Twenty-elghth Congressional District, JOSEPH Y. RESNICK
Twenty-ninth Congressional District, DANIEL F. BUTTON
Thirtleth Congressional District, CARLETON J. KING
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Thirty-first Congressional District, ROBERT C. McEWWEN
Thirty-second Congressional District, ALEXANDER PIRNIE
Thirty-third Congressional District, HOWARD W, ROBISON
Thirty-fourth Congressional District, JAMES M, HANLEY
Thirty-fifth Congressional District, SAMUEL 8. STRATTON
Thirty-sixth Congressional District, FRANK J. HORTON
Thirty-seventh Congressional District, BARBER B. CONABLE, JR.
Thirty-eighth Congressional District, CHARLES E. GOODELL
Thirty-ninth Congressional District, RICHARD D, McCARTHY
Fortieth Congressional District, HENRY I', SMITH, 111
Forty-first Congressional Distriet, THADDEUS J. DULSKI

were, by the greatest number of votes given at said election, duly elected REPRIE-

SENTATIVE IN CONGRESS,

Given under our hands at the Department of State, the 15th day of Decem-

ber, in the year of our Lord one thousand nine hundred sixty-six:
Lovrs J. LEFKOWITZ,
Attorney-General.
JuLiAN B. Erway,
State Scnator.
NATHAN PROLLER,
State Senator.
HARvVEY M, L1P8ET,
Member of Assembly,
CLARENCE D. LANE,
Member of Assembly.
STATE oF NEW YORK
Department of State (ss)

I certify that I have compared the foregoing with the original certificate
filed in this department, and that the same is a correct transeript therefrom
and of the whole of such original.

Given under my hand and official seal of office, at the City of Albany, this
15th day of December, 1966,

Joun P, LOMENZO,
Scerctary of State.

Exumir “B”

Stare or ConNecrictT BUREAU oF VITAL STATISTICS

CLRTIFICATE OF BIRTH

1. Name of child : Adam ("layton Powell.

2. Sex: Male.

3. Place of birth—Town: New Haven, No. 56 __._ Street.

. Date of birth: 29 day of Nov., 1908.

. Full name of Father: Adam élayton Powell.

. Age of Father: 43 years,

. Color of Father: Colored.

CB. Residence of Father—Town: New Haven; State or Country,
onn.

V9. Birthplace of Father—Town: Franklin Co.: State or Country,
a.
10. Occupation of Father: Minister.

11, Maiden name of Mother: _.__ F. Schaffer.

12. Age of Mother: 37 years.
13. Color of Mother: Colored. .

c14. Residence of Mother—Town: New Haven; State or Country,
onn.

-7 T M
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15. Birthplace of Mother—Town: Loop Creek; State or Country,
-West Virginia.

16. Number of child of Mother: 2; No. living: 2.

17. Remarks

I Certify the above from the best information I can obtain,

) Da)ted Dec. 5, 1908; Name J. H. Porter, M.D. (capacity in which he

signs

Address198_ ...

This certificate received for record on December 7, 1908,

Registrar By A. P. Allen.

I certify that this a true transcript of all the information on the
birth record as recorded in this office :

Attest: Gaerano MAseLLa
Registrar of Vital Statistics.
Dated January 19, 1967 ; 'Town of New Haven.

Exmsir “C"

The Member-Elect has been duly adjudicated an inhabitant of the State of
New York by the courts thereof. In numerous instances, these courts, in order
to justify service of process on him by other than personal service, have litigated
and decided that issue. In this connection sce:

1, Testimony of Raymond Rubin, attorney for plaintiff in Esther James v.
Adam Clayton Powell, Jr., ct el., Supreme Court of the State of New York, New
York County, July 25, 1086, as follows: ‘

“Question: What is Adam Clayton Powell's address of residence?

Answer: 120 W. 138 Street, New York, New York.

Question: What is the source of your information as to his residence?

Answer: Several-fold.

Question: What are they?

Answer: One, the testimony of Adam Clayton Powell, Jr. personally given
before Mr. Justice Frank in my presence on Tuesday, July 10th, 1968, that he
resided at 120 West 138th Street, New York, New York. Second, I have per-
sonally been to the building at 120 West 138th Street, New York, New York, and
have been [slc] his name In the doorbell for Apartment 5-D, I believe it is.
Third, he has given that address as his official address for congressional pur-
poses.” (Official Transcript, pp. 6-7)

2. Testimony of Jay Leonard Tauber, n process server for Mrs. James in the
above case, as follows :

Crossg Examination by Mr. Williams :

Q. How did you know it was Mr. Powell's door ?

A. Mr. Powell's name is on the—downstairs in the lobby of the hall the nane
appears with another name; it says Apartment 6-D and I went up to Apt. G-D
and I affixed the paper on the door.

[ ] L] * * L]

. Q.?Can you tell us whether you got a response on December 17th, 18th or the

A, The first date, the first day I got a response.
Q. Tell us what the conversation was.
A. I told the woman who opened up the peep-hole that I had a legal paper to
serve on Mr. Powell, as in the past, many times in the past.
(Official Transeript pp. 10-20.)
3. Testimony of Adam Clayton Powell, Jr. in the above case as follows:
The Wirness: I reside in New York at 120 West 188th Street, Apartment
6-D, and when I am in Washington, my address is the Rayburn Office Build-
ing, Suilte 2181, House of Representatives, United States Congress.
L] L ]

* . *
Direct Examination by Mr. Rubin:
. .

- L] *



18 IN RE ADAM CLAYTON POWELL

Q. Sir, how long have yovu resided at 120 West 138th Street?
Mr. WiLrams : Iobject. Not relevant.
The RerFeReE: Overruled.
Mr, Wrriame: I strenuously object, Mr, Referee, We are here about—
The RerFeree: I will leave it Lo the time, as long as he can go back to
December 14, 1965,
Mr. Wrmnrrams: All right.
The RereRee: At least to that.
Mr, WrLrrams : All right.
The WITNESS : At least to that, your Honor.
Q. And is it Apartment 5-D? A. §-D.
Q. Who else resides in that apartment? A. Mr, and Mrs. Odell Clark.
Q. Is your name on the doorbell at that address? A. Yes, sir.
Q. And upstairs on the fifth floor is the door to your apartment near the
elevator? A. Yes, sir.
Q. And is it on the right of the elevator? A. Yes, sir. A little bit to the right.
As you step off it's in front, really.
(Official Transcript, pp. 36-38.)
4, The testimony of Mrs. Robbie L. Clark in the above case, as follows:
Direct examination by Mr. Willlams :
Q. Mrs. Clark, where do you reside? A. I reside at 120 West 138th Street.
Q. Inwhat apartment? A, 5-D,
Q. For how long have you resided there? A. I resided there 25 years.
Q. Who else resides there with you? A. Congressman Powell and my husband.
Q. tlI:-uring the month of December, 1063, were you reslding there? A, I was on
vacation.
. No. Did youlive there? A. In’65. Sure.
Q. In December of ’85, did you live there? A. Ilives there.
Q. Your husband also lived there? A. When he'sin the clty.
Q. Yes. And Congressman Powell? A. Yes.
Q. Isheliving there? A, That'sright, when he's in the city.
* * * L]

Cross examination by Mr. Rubin :

Q. You have the only key to the apartment? A, Congressman Powell, my
husband and I.

(Official Transeript, pp. 48-49, 51.)

5. Testimony of Jay Leonard Tauber, supra, in Fsthcr James v. Adam Clayton
Powell, Jr., ¢t al., Supreme Court of the State of New York, New York County.
August 0, 1966, as follows:

Direct examination by Mr. Rubin:
[ 3 * * * L]

Q. What did you do particularly in your attempt to serve him personally?
A. I went to the defendant’s residence—
Q. Where? A. 120 West 138t Street.
Q. Do you know the apartment number? A. Yes, apartment 5-D.
Q. By the way, is that in the Borough of Manhattan. City and County of New
York? A. Yes,itis.
The Court. Let us stop for a minute. Is it conceded that that was the
defendant’s residence at the tine:?
Mr, WiLrrams. 120 West 138th Street.
The Court. Whether the address—Mr, Witness, what was the address?
The WiTness. 120 West 138th Street.
The Couvrr. 120 West 188th Street, I understand.
Mr. WiLLtams. It is conceded, your Honor.
The CouRrt. Very well.
Q. What apartment number did you goto? A, 5-D.
(Transcript, pp. 19-20.)
Cross examination by Mr. Williams:

o

» . * . .
The Court. How many times have you effected service at this place [120
West 138th Street] ?

The Wrrness. I would say at least a dozen times,
The CounT, Starting when?
—khe WirNeEss. Going back three years ago or so, something, maybe more,
Idon't know. Atleastthree years ago.
(Officlal Transcript, pp. 45-46.)
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0. Testimony of Odell Clark in the above case that he and his wife shared
_ Apartment 5~D with Mr. Powell [Official Transcript, p. 111] and that Mr. Powell
paid approximately five-sixths of the total monthly rental [Officlal Transcript,

. 111-1121,

7. In both of the above proceedings as well as in numerous others, the New
York courts have sustained Mr. Powell’s continuing inhabitaney in that state,
The Member-elect has voted, worked and resided in New York, New York

from infancy.

He has filed all appropriate Federal and New York State income

tax returns in New York as well as the estimate required under New York Clty's

recently enacted income tax statute,

(flee attached documents), and paid all

taxes required of him as a resident of the State and City of New York.
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A Wors betl bwvboad ond wife Mow York Siate reddoahs durisg the salirs your?..ooisD0¥ee  [ONe
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SCHEDULE B: Income from Schedule B Federal Torm 1040, (Enter the tems below at the parts eappear 1
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T BT T |
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TAX RATE SCHIDULE
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1T-208 Pape 2
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the items of income which would have besn reportable on separats Faceral returr.: a
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AMERICAN CiviL LiBerTIES UNION, :
New York, N.Y., January 25, 1967.
Hon. EMANUEL CELLER,
House of Representatives,
Washington, D.C.

DeAR CoNorEssMAN CELLER: We enclose two coples of an amlicus brief which
we request permission to file with the Select Committee on the right of Adam
Clayton Powell, Jr. to a seat in the House of Representatives. Our hope is to
be of aid to the Committee in its deliberations. Additional copies are heing
sent to each member of the House.

We further request permission to offer testimony through the Chairman of
the American Civil Liberties Union, an attorney, Ernest Angell. Mr. Angell
would be prepared to testify on the constitutional points raised in our brief,
which, in our opinion, are alone before the Committee,

With kind regard.

Sincerely yours,
JoHN DEJ. PEMBERTON, Jr.,
EBwecutive Director, ACLL'.
ARYEH NEIER
Barecutive Director, NYCLU.

SeLect CoMMITTEE, HOUSE OF REPRESENTATIVES, CONGRESS OF UNITED STATES,
90rH CONGRESS, 18T SESSION

In the Matter of the Right of Adam Clayton Powell, Jr., to a Seat as the
Representative from the Eighteenth Congressional District, New York,
New York

BRIEF OF AMICI, AMERICAN CIVIL LIBERTIES UNION AND NEW YORK CIVIL
LIBERTIES UNION

ERNEST ANGELL,
0sMoND K. FRAENKEL,
EpwArDp J. ENNIS,
NANETTE DEMBITZ,
JOHN DE J. PEMBERTON, Jr.,
Magrvin M. KARPATKIN,
BLEaNoR HOLMES NORTON,
AraNy H. LEVINE,
c/o American Civil Liberties Union,
New York, N.Y.
LAWRENCE SPEISER
c¢/o American Civil Liberties Union,
Washington, D.C.
Attorneys for Amici.

Interest of Amici

The American Civil Liberties Union and its New York affiliate, the New
York Civil Liberties Unlon, are organizations committed to the protection of
constitutional rights and individual liberty. Concerned solely with constitu-
tional principle, amici have traditionally defended the rights of citizens of every
persuasion in and through the courts, the legislatures, and the executive depart-
ments of government. -

The right to representation in legislative bodies in accordance with theniun-
date of the voters is among the most basic principles of a demesritic republic.
When so intrinsic a right is challenged, concern is necusioned for our most
precious institutions.

The right of Adam Clayton Powell, Jr. to assume the seat to which he was
elected in the House of Representalives is therefore an issue of pressing public
concern, for it is Indivisible from the rights of the voters of his district to be
represented. Indeed, it is necessarily the coucern of the national electorate. In
the public interest therefore, the American Civil Liberties Union and the New
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York Civil Liberties Union seek permission to intervene in these proceedings as
amict In support of the right of Mr. Powell to assume his seat in the House of
Representatives after qualifying pursuant to the requirements enumerated in
Article 1, Clause 2, Section 2 of the Constitution.*

Statement of the Casc

The House of Representatives refused to administer the oath of office to Adam
Clayton Powell, Jr. on January 10, 1967, the opening day of the 80th Congress
(R16). Although the Members who spoke during the debate expressed varying
reasons for desiring Mr. Powell to stand aside,’ Rep. Gerald R. Ford, the author
of the resolution that passed the House, was of the view that “the issue * ¥ *
is exclusively the question of the qualifications of one of our members elected
November 8 to sit as a Member of the House of Representatives (R7).”

A resolution offered by Rep. Morris K. Udall would have referred “the question
of the final right of Adam Clayton Powell to a seat * * * to a select committee,”
thereby erecting no immediate bar to seating Mr, Powell (R4). Upon the defeat
of his resolution, Mr. Udall endorsed the Ford resolution because “the motion to
seat [Mr, Powell] will not pass * * * [I]f there is any chance for him to prove
his case, to have a hearing to get his seat, we should pass the substitute resolution
and have the committee appointed (R16).*"”

On January 19, 1067 a Select Committee of nine Congressmen was appointed
to determine “the question of the right” of Mr. Powell to be sworn as well as
his final right to be seated. By the terms of the approved resolution, the Com-
mittee must report to the House within five weeks of its appointment (R4).

Argument

The most basic democratic prineiples and the plain requirements of the Counstitu-
tion compel a determination that elected Representatives who meet the express
constitutional qualifications for membership in the House must be seated

Article 1, Section 2, Clause 2 sets down the qualifications ¢ for membership in
the House of Representatives:

“No person shall be a Representative who shall not have attained the age of
twenty-five years, and been seven years a citizen of the United States, and who
shall not, when elected, be an inhabitant of the State in which he shall be chosen.”

‘The enumeration of qualifications is immediately significant, because it is
inclusive and limited® It provides a plain standard for Congressional judg-
ment,® But the specifications in Article I, Section 2, Clause 2 have intrinsic
importance beyend the commonly accepted rule of law that enumerated instances
are meant to be comprehensive, In their substance, the required qualifications
are objective, leaving only the most minimum dlecretion to the House.

! Inasmuch as no present record of evidence exists in this case, amici are without any
basls to determine whether Mr. Powell in fact meets the constitutional qualifications of
age, citizenship and inhabitancy. However, amici urge that no other qualificatlons may
pro%erly be considered and that any hearings must be confined to these questions.

2 8ee generally R4-R16. References throughout the Statement of the Case are to the
Congresslonal Record, 113 Cong. Rec. 1-16 (daily ed, Jan. 10, 1967),

8 Without debate on the same day, the House voted to administer the oath to Benjamin
B. Blackburn of Georgla, referring the question of his final right to a seat In a contested
election to tie Committee on House Administration (R16-17).

.2 Tne challenge of five Mlsslanigrl Congressmen in the 89th Congress (1065) b{ Negroes

sed by the State of Mississlpp! affords a recent example
of a constitutlonally B;oper challenge. ‘There the challenge was to the elections, which
may constitutionally examined by Congrese under its power to “be the judge of the
clections, returns, and qualifications of its own members,” Article 1, Section 5, Clause 1.

8 No less an authority than Mr. Justice Story regarded the enumeration as dhposltlve:
“It would seem but fair reasoning, u{wn the Pla nest principles of Interpretation, that
when the Constitution established certain quallfications as necessary for office, 1t meant
to_exclude all others as prerequisites, From the very nature of such a provision, the
affirmance of these qualifications would seem to lmpli);na negation of all others.” Story
on the Conatitution, § 625. See also Cooley, Conatitufional Limitations 78 ; Cushing, Law
and Practice of Legislative Assembies 27 (2nd ed.). Foster, Treatise on tho Conatitution
367 ; McCrary, Law of Elections . Paschal, Annotated Constitution 305 (2nd ed.)
Tlaaolll:':r. Treatise on the Conatitution 304,

r cases directly involving the enumerated quallfications, see John You Brown,
1 Hinds 9418 (excluded for age) : John Bailey lqmnds 1484 (excluded for l%tnhnblt-
ancy) ; Jennings Piggott, 1 Hinds §'360 (excluded for non-inhabitaney).
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No other rule for seating Congressmen would be compatible with democratic
elections and government. With broader discretion to judge the qualifications
of its members, Congress would have the power of final approval of elected
representatives. This power is denled Congress, since there can be no proper
exercise of a power to review a decislon which in a democracy belongs exclu-
sively to the electorate.”

Moreover, such power is coustitutionally denied because its exerclse is fraught
with possibilities for bias. On the occasion of the challenge to Senator Reed
Smoot, Senator Knox reminded his colleagues of the way in which the enu-
merated qualifications facilitate objectivity of judgment in the seating of
Congresamen ;

“The simple constitutional regulations of qualification do not in any way
involve the moral qualifications of the man; they relate to facts outside the
realm of ethical consliderations and are regulations of fact easily established.
Properly enough, therefore, as no sectional, partisan, or religious feeling could
attach itself to an issue as to whether or not a man is thirty years of age, had
been a citizen of the United States and an inhabitant of a State for the periods
%?sc:ll{eg. the decision as to their existence rests with the majority of the

nate.”

The authors of the Constitution were intensely aware of the ramifications of
the limitation on qualifications. Madison regarded a Congressional power to
establish qualifications as “an improper and dangerous power in the Legisla-
ture.”®* In his authoritative work, The Making of Our Constitution (1928),
Professor Oharles Warren further reports of Madison the view that:

“If the Legislature could regulate them [qualifications], ‘it can by degrees sub-
vert the Constitution * * * by limiting the number capable of being elected
* * * Qualifications founded on artificial distinctions may be devised by the
stronger, in order to keep out partisans of a weaker faction.' He also pointed
out ‘the British Parliament possessed the power of regulating the qualifications
* * * of the elected and the abuse they had made of it was a lesson worthy of
our attention’ They had made changes in qualifications ‘subservient to their
own views or to the views of political or religious parties.’! The Convention
evidently concurred in these views; for it defeated the proposal to give to Con-
gress power to establish qualifications in general, by a vote of seven States to
four * * ** (p, 420).

In Number 68 of the Federalist Papers, Hamilton too was without doubt that
the requirements for Congressional office “are defined and fixed in the Con-
stitution ; and are unalterable by the Legislature.”

To its credit, Congress has with few exceptions—all arising in times of special
stress—been faithful to the Constitutional mandate and the intent of the Con-
stitutional fathers, In modern cases, Congressional adherence to constitutional
principle has been striking. Senator Willlam Langer was seated in 1942 despite
a challenge involving “charges [that] were numerous * * * chiefly involv[ing]
moral turpitude,” including kickbacks, conversion and bribery.” Rep, Francis
Shoemaker was seated by the House in 1938, though convicted of a crime and
sentenced.™

The modern Congressional practice of strict adherence to the constitutional
qualifications repeats the interpretation developed in the very first cases. In the
firet fully debated House case, William MoCreery, 10th Con., 1807, 1 Hinds 1414,
the House voted in favor of seating McCreery on the principle, as put by Rep.
Findley, Chairman of the Committee on Elections, that Congress is “not author-
ized to prescridbe the qualifications of their own members, but they are author-
ized to judge of their qualifications; in doing so, however, they must be governed
by the rules prescribed by the Federal Constitution.” (Emphasis added.) Only
this term the Supreme Court appeared to approve this view in Bond v. Floyd, 35

T Hee generally Brief flled by Bpeclal Committee of the Assoclatlon of the Bar of the
City of New York (Hon. Charles Evans Hughes, chalrmnn) u portl Tthe rlght of five
elected Soclalists to seats in the Ne g{k S ate Assembly, e Matter of Louls Wald-
mn Aunuu Claeasens, Samucl A. t, Bamuel Ory and me Solomon (January 21,

oted ln Wntren The Making of Our Conatitution 420 (1928).
l“ ee Senate Hlection, Expulsion £ Oensure Cases 141,
1 The crime was not a felony under Minnesota law, but a resolution was offered to have
1\‘11- gr%o?:a‘kl%xé gtand anﬂ v X motlon allowing him to be seated won approval. 77 Cong.
ec, 78~ ).
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Law Week 4038 (December 5, 19066). Though disapproving the exclusion of Bond

on free speech grounds, the unanimous Court noted the views of Madison and
- Hamilton on the exclusiveness of the enumerated qualifications. 35 Law Week

at 4043, n, 13. See also the case of Humphrey Marshall : 8, Jour., 4th Cong. 1st

Sess,, pp. 104, et seq (Senate refused to consider charges of ‘gross fraud” and

perjury because not among qualifications for which Congress could exclude) ;

ri-om re Bond v. Floyd, 251 F.Supp. 838, 345 (Judge Tuttle dissenting) (N.D. Ga.
Degpite its laudable record, Congress has in rare instances of extreme political
tension wavered from ifts usual judiclous adherence to constitutional principle
and precedent.”” These deviations occurred in three categories of cases reflecting
anti-Mormon,™ anti-Confederate,” and anti-radical ™ feeling. We urge the repu-
diation of what little life may be left in precedents which reflect the anachmnistic
prejudices of prior eras.

CONCLUSION

The prescribed limitations in Article 1, Section 2, Clause 2 were designed to
free the question of eligibility for Congressional membership from any relation-
ship to transient political moods or tensions, If so late in our history, Congress
should decide to venture beyond the constitutionally enumerated qualifications,
it would resurrect a long discredited view of the Constitution and choose as its
model periods bespeaking furor instead of fairness.

It would appear from the debates on the approved resolution that some
Members consider Mr, Powell's conduct relevant to his eligibility to be seated.
We strongly urge this Committee to declare that Mr. Powell’'s conduct in no way
bears upon his qualifications and that no evidence pertaining to that conduct
may be considered by this Committee. Both the Constitution and the great
welight of precedent demand that the Committee limit its inquiry solely to the
enumerated qualifications of age, citizenship, and inhabitanecy.

Respectfully submitted.

KEBNEBT ANGELL,
Osumonp K. FRAENKEL,
Epwarp J, ENNIS,
NANETTE DEMBITE,
JorN DE J. PEMBERTON, JT.,
MARrvIN M. KARPATKIN,
BELEaAnor HoLMES NORTON,
AraN H. LEVINE,
c/o American Civil Liberties Union,
New York,N. Y.,
LAWRENCE SPEISER,
c¢/0 American Civil Libertics Union,
Washington, D.C.,
Attorneys for Amici.
Dated: January 25, 1967.

13 8ee also Turney v. Marshall, 1 Hinds 385 ; Woods v. Peters, 1 Hinde 387 ; Benjamiu
srark, 1 Hlnds 433, 435 ; Fouke v, Trumbull, 1 1 Hinds 384'; Ames and Brooks, 2 'Hinds 866.

1 Indeed it would be unusual if so political a body as the Uongrass were tu have had a
perfect record In such cases tbroughout our history. As Chafee wisely n

““The precedents rarely afford a satisfactory formulation of the prlnetple on which the
House acted, which can be automatically applied in subsequent cages after the manner of
court declslons. A legislature is not by nature a judlcia! body. Its members are chosen
and organized tor carr ng ont polieten. and not. like judges, for the sole purpose of
thinking to%eth over, aﬁa‘latlve discussion is_often obscure
t‘r:gnggi ?{923? number or persons who Join in bate.”” Chafee, Freedom of Speech,

The nonjudicial nature of congressional precedent renders even more necessary strong
udherence to constitutional lan,ﬁuage by thla committee

4 Cage of Brigham Roberta . 1809, 1 Hinds 474. But see case of Reed Amoot,
rqm (.‘ong 1803 ; 1 Hinds 451—484 (Mormon' subsequentl.y ﬁea&n by senate)

18 Cages of Kemaucl:y Members, 40th Cong, 1867, But 3 of the 14th anfend-
luenf. e:i:uli_}ed subsequently, which expressly disgualified former active Confederates from
Kerv nx n Con

Case of 1’§cior Berger, 66ih Cons B8th Cong., 68th Cong. (1010). But see Bond v.
F!oyd' 35 Law Week 4038 (Dec. b

74-821 0—67-——3
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In addition, it should be noted that the committee will take official
notice of the published hearings and report of the Special Subcom-
mittee on Contracts of the Committes on %Iouse Administration of thoe
11.S. House of Representatives, 80th Congress, second session, relating
to expenditures during the 89th (‘ongress by the House Committee on
Education and Labor and the clerk-hire status of Y. Marjorie Flores
(Mrs. Adam Clayton Powell).

The provisions of the Constitution of the United States which are
immediately relevant to the committee’s investigntors are the follow-
ing:

No person shall be a Representative who shall not have attained to the age
of twenty-five years, and have been seven years n citizen of the United States,
and who shall not, when elected, be an inhabitant of that State in which he shall
be chosen. (Art. I, sec.2,cl.2);

Each House shall be the Judge of the Elections, Returns and Qualifications of
itr own Members, . . (Art. I,sec. §,cl. 1) : and

Each House may determine the Rules of its Proceedings punish its Members
for disorderly behavior, and, with the Concurrence of two-thirds, expel n
Member. (Art. I, sec. b, cl. 2)..

In addition the Chair wishes to clarify the procedure which the
committee has adopted to govern today’s hearing.

First, by letter to Representative-elect Powell dated February 1,
1967, we advised that he may be accompanied by counsel and that para-
graph 26, rule XI of the Rules of the House will apply.

_Second, hf resolution adopted by the committec in executive ses-
sion, counsel for Representative-elect Powell may be heard by the
committee for purposes of legal argument for a reasonable length of
time as the Chair may direct, and

Third, the committee has directed the Chair to inform the Repre-
sentative-elect that he will be afforded an opportunity to make a
statement to the committee at the close of his interrogation, on all ma-
ters contained in the letter of invitation to him to testify.

The members of this committee regard their assignment as a high
public trust. We recognize the gravity of our responsibilities and
are determined to discharge our duties g\ithfullv mu?er the Constitu-
tion, the precedents, and the relevant facts. Our mandate, though
broad, does not make us final arbiters of any question. Only the
House itself can speak with finality. Our duty is to ndvise the House.
We invite the Representative-elect, who is our witness today, to aid
us in our deliberations to the end that our advice to the House may be
woll informed and wise.

WV:(III counsel for Mr. Powell please identify themselves now for the
record.

Mr. Kunstuer, My name is William N. Kunstler. 1 am one of Mr.
Powell’s counsel.

Mr. Rew. I am Herbert O. Reid.

Mr. Reeves. Frank D. Reeves,

Mrs, Cann. Jean Camper Cahn.

Mr. Carter. Robert L, Carter.

Mr. WiLniams. Henry R. Williams,
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Chairman CeLrer. Does counsel wish to present orally any legal
.argument. at this time? If so I will recognize one counsel for that
purpose.

r. Carter. Mr. Chairman, my name again is Robert I.. Carter.
I would like to make an oral presentation of what we regard as the
legal and constitutional considerations governing this hearing.
Ve have set this out before the committee in a—

Chairman CeLrer. You are making that presentation now?

Mr. Carrer. If Imay.

Chairman Ceruer. Then I am going to ask that you limit your
presentation. How many minutes gg you want? .

Mr. Carter, I am very brief. I probably will not take more than
15 minutes. I will try tokeep it within that limitation. .

Chairman Cerrer. We will allow you 15 minutes. If that is in-
sufficient, you nm?r make an application for an extension of time.

Mr. Carter. All right, sir,

I might say at this time that Mr. Kinoy, who is sitting next to me—
I want to raise the substantive constitutional considerations——

Chairman CerLer. We will not recognize Mr. Kinoy. We will rec-
ogmize one counsel for this purpose.

Mr. Carrer. We have set forth in our brief and motion, attached
to our motion which has already been referred to, n brief written pre-
sentation of what we regard to be the considerations that ought to
govern disposition of this case.

We have, if you please, nmplified these in a more extensive brief
which, with the permission of the chairman, I would like to file at
this time,

Chairman Cerier. That will be received.

(The document referred to follows:)

NELECT COMMITTEE, HOUSE OF REPRESENTATIVES, CONGRESS OF
THE UNITED STATES

IN THE MATTER OF THE RionT OF ApaM CraYTON PPOWELL, JR., TO Hi8
SEAT A8 THHE REPRESENTATIVE FrROM TITE EI0HTEENTI CONORESSIONAL
DisTRICT OF NEW YORK, RESPONDENT

BRIEF oF MEMBER-ELECT IN SUPPORT OF MoTIoN

JEAN CAMPER CAUN,
Washington, D.C.,
Rosert .. CARTER,
Netw York, N.Y,,
HusgrT T. DELANY,
New York, N.Y.,
ArTiiUR KINoY,
WrLLtam M. KUNBTLER,
New York, N.Y,,
Frank D, REBVES,
Herserr 0. REID,
Washington, D.C.,
Hexry R. WiILLIAMS,
New York, N.Y.,
Attorncys for Congrcssman-Elcct
Adam Olayton Powcll, Jr.
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STATEMENT OF THB CASE

On January 10, 1967, the House of Representatives in House Resolution 1,
resolved as follows:

“Resolved, That the question of the right of Adam Clayton Powell to be sworn
in as a Representative from the State of New York in the Ninetieth Congress,
as well as his final right to a seat therein as such Representative, be referred
to a speclal committee of nine Members of the House to be appointed by the
Speaker, four of whom shall be Members of the minority party appointed after
consultation with the minority leader. Until such committee shall report upon
and the House shall decide such question and right, the said Adam Clayton
Powell =hall not be sworn in or permitted to occupy a seat in this House.”

The Honorable Gerald R. Ford. Member from Michigan and Minority Leader,
in proposing this resolution establishing the Select Committee, stated that the
issue submitted to this Committee by the House "is exclusively the question
of the qualifications of one of our numbers elected November 8 to sit as n
Member of the House of Representatives,” 00 Cong. Rec., 1st Sess, H, 7.

The Member-Elect has submitted to this Committee clear evidence that he
has been duly elected by the people of the 18th Congressional District and that
he possesses all the constitutional qualifications for membership in the House
as prescribed by Article I, Section 2, Clause 2 of the Constitution of the United
States. There has been no challenge to the election or the returns. The Mem-
ber-Elect is over the age of twenty-five, has been more than seven years a citizen
olli the‘United States, and is an inhabitant of the state in which he was
chosen.

Immediately after the appointment of the Select Committee by the Speaker,
the Member-Elect filled the following motion with the Select Committee:

“Congressman-Elect Adam Clayton Powell, Jr., respectfully moves that the
Select Committee report to the House of Represetnatives that Adam Clayton
Powell, Member-elect to the 90th Congress from the 18th Congressional Distriet
of the State of New York, having been duly elected by the people of the district
and possessing all the constitutional qualifications for membership in this House,
should be sworn in forthwith as a Representative from the State of New York
in the 90th Congress aud it entitled to a seat in the House of Representatives.

“In support of this motion the Congressman-Elect attaches hereto as Exhibit
A the duly nuthenticated Certificate of his Election; as Exhibit B his certificate
of birth establishing the constitutiomally prescribed age and citizenship for a
member of this House, and as Exhibit C conclusive evidence of the constitu-
tionally prescribed inhabitancy and residence In the State of New York,

“Since the validity of the election and returns from the 18th Congressional
District of New York has not been questioned, and the sole and exclusive quali-
fications for membership in the House of Representatives prescribed by the
Constitution of the United States have been met by the Congressman-Elect, this
Committee Is required under the Constitution and Precedents of Congress to
recommend the immediate swearing in and seating of the Member-Elect.

1 It 18 perfectly clear that the only i{ssue submitted to the Select Committee by the
House was the question of the Member-Elect's constitutional qualificatlons to be sworn in
and take his seat ns a Representative of the 18th Congressional District of New York.
This was carefully enunclated by the proponents of the Ford Resolutlon, H. Res. 1. Repre-
sentative Ford carefully stated :

“The issue before us today 18 not the guestion of whether or not Mr. Powell should be
chairman of that great Committee on Education and Labor. The Issue, ar 1 see It, Ir
exclusively the gquestlon of the qualifications of one of onr numbers elected November 8 to
sit a8 n Member of the House of Representatives. ,

“This & a constitutional responsibility of every one of us.’

In response to an Inquiry from the Majority Leader, Rep. Ford replied :

“Before the gentleman from Arizona responds to what I understand is an Interrogatory
by the distinguished majority leader, let me point out that the cltatlons that the gentle-
man from Oklahomna makes Involve electlons. They do not involve the qualifications of n
Member, In the Constitution itself, in sectlon 05, there la a distinction, and for the
?urpose of letting all Members know, let me read that section. Section 5§ says: 'Each
Touse shall be the Judge of the Elections, Returns and Qualifications of ita own Members."
This 18 not a question of electlona or returng. ‘This I8 a question of qualificationn.”

Representative Ford further stated :

“But, Mr. Sren ker, It is Important that today we deal with thir constitutional question
and deal with it alone."

See, also, Representative Stratton, supporting the resolutlon of the Minority Lender:
10";i ‘m‘ the question before us today 13 a question of qualifieations.” (Cong. Rec., Jan.

2The .\Eember«l-}lect has submitted to the Select Committee full documentary evidence
that he meets these conatitutional qualifications. See Exhibits A, B, C and D to the
Motlon duly filed with the Committec on January 23, 1987,

=]
=
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‘“The Congressman-Elect further respectfully requests that the Select Com-
mittee set down as promptly ng i8 convenlent this motion for consideration by
- the Committee, at which time the Congressman-Blect be afforded the opportunity
to be heard in support of the motion.”
A Memorandurn of Polnts and Authorities was submitted in support of the
iiotlon. This Brief is submitted in further amplification and support of the
Motion.

Point I. The Housc of Represcntatives is Required Under the Conastitution of
the United States to Seat e Duly Elccted Congressman Who Meets aill the
Constitutional Qualifications Sct Forth for Membership in the House in Artiole
I, Scetion 2, Clause 2: “No Person Shall Be a Representative Who Shall not
Have Attained to the Age of Twenty-flve Years, and Been Seven Years a Oftizen
of the United States, and Who Shall Not When Edlected, Be an Inhabitant of the
Ntate in Which He Shall Be Chosen”

A, IT WAS THE CLEAR INTENTION OF THE ENACTORS AT THE CONSTITUTIONAL CON-
VENTION OF 1787 THAT THE LEGISLATURE WASB TO HAVE NO POWER TO ALTER, ADD
TO, OR VARY THE CONSTITUTIONAL QUALIFICATIONS FOR MEMBERSHIFP IN EITHER
HOUBE

1. The history of the proceedings at the Convention, during which the age,
cltizenship and inhabltancy qualifications were accepted and all other qualifica-
tlons whatsoever were rejected, revealy the clear Intention of the Enactors that
the legislature was to have no power to alter or add to the constitutional qualifica-
tlons, and that accordingly the power of each House to be the “judge of the . . .
qualifications of its own members”, (Article I, Section §), was, by the Constitu-
tion itself, restricted to the qualifications of age, citizenship and inhabitancy
set forth in Article I, Section 2, Clause 2.

The legislative history of both of these critical clauses during the Constitu-
tional Convention makes this amply clear. As Professor Charles Warren de-
scribes the proceedings in his authoritative study of the Constitutional Conven-
tion, “The Making of our Constitution”, (1928), the intention of the Founding
Fathers that the legislature was to have no power to alter or add to the Con-
stitutional qualifications could not have been clearer. After agreelng upon the
age, citizenship and inhabitancy qualifications, 2 Farrand, Records of the Fed-
eral Convention, p. 248, et seq, the Convention turned to a proposal of Gouveneur
Morris which would “leave the Legislature entirely at large” to set qualifica-
tions for membership in each House. 2 Farrand, p. 260. The effect of this
proposal, Professor Warren points out, “If adopted, would have been to allow
Congreﬁ)s to establish any qualifieations which it deemed expedient.” Warren,
at p. 420,

A debate, sweeping in its consequences for the establishment of representa-
tive democracy In this country, then developed. Mr. Willlamson and Mr. Madi-
son strongly opposed such a proposal. Mr. Willlamson argued :

“This could surely never be admitted. Should a majority of the Legislature
be composed of any particular description of men, of lawyers for example, which
is no improbable supposition, the future elections might be secured to their own
body.,” 2 Farrand, Reccords of the Federal Convention, p. 250,

Mr. Madison warned that to permit the Congress to establish any qualifica-
tions it deemed expedient, would be “Improper and dangerous”. Madlson’s own
summary of his position at the Convention is compelling:

“Mr. (Madison) was opposed to the Section as vesting an improper & dan-
gerous power in the Legislature. The qualifications of electors and elected were
fundamental articles in a Republican Govt. and ought to be fixed by the Con-
stitution. If the Legislature could regulate those of either, it can by degrees
subvert the Constitution. A Republic may be converted into an aristocracy or
oligarchy as well by limiting the number capable of being elected, as the number
authorised to elect. In all cases where the representatives of the people will
have a personal interest distinct from that of thelr Constituents, there was the
same reason for being jealous of them, as there was for relying on them with
full confidence, when they had a common interest. * * * It was a power also,
which might be made subservient to the views of one factlon agst. another.
qualifications founded on artificial distinctions may be devised, by the stronger
in order to keep out partizans of (a weaker) faction.”

* * * * L L] .
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“Mr. (Madison) observed that the British Parllamt. possessed the power of
regulating the qualifications both of the electors, and the elected; and the
abuse they had made of it was a lesson worthy of our attentlon. They had
made the changes In both cases subservient to their own views, or to the views
of political or Religious parties.”

Asg Professor Warren points out:

“The Convention evidently concurred in these views, for it defeated the pro-
posal to give to Congress power to establish qualifications in general by a vote
of seven states to four—.” Warren, p. 421, Farrand, Vol. 2, p. 250,

The conclusion which flows from this legislative history, as Professor Warren
emphasizes, is perfectly clear:

“Such actlon would seem to make it clear that the Convention did not intend
to grant to a single branch of Congress, either to the House or to the Senate,
the right to establish any qualifications for its members, other than those quali-
fications established by the Constitution itself, viz., age, citizenship, and resi-
dence. For certainly it did not intend that a single branch of Congress should
possess A& power which the Conventlon had expressly refused to vest in the
whole Congress. As the Constitution, as then drafted, expressly set forth the
qualifications of age, citizenship, and residence, and as the Conventlon refused
to grant the Congress power to establish qualifications in general, the maxim
expressio unius cxclusio olterisu would seem to apply * * *. The elimination
of all power in Congress to fix qualifications clearly left the provisions of the
Constitution itself as the sole source of qualifications.” Warren, at p. 420.°

This conclusion of the Constitutional Convention that the ILegislature may
not refuse to seat a duly elected member who meets all the constitutional qualifi-
cations was no dry, technical consideration on the part of the Founders, but
reflected a deep concern that the vesting of any power in the legislature to
modify or alter the strict constitutional qualifications for membership in either
House would be “Improper and dangerous” to the first principles of representa-
tive demodracy. See Farrand, Vol, 2, p. 240. Thus Mr. Madison warned that
nny deviation from this strict concept would “subvert the Constitution”, Far-
rand, Vol. 2, p. 249. He warned that to permit n ILegislature to regulate
in any way the qualifications of elected representatives of the people was the
path by which “a Republic may bhe converted into an aristocracy or oligarchy”
Farrand, Vol. 2, p. 240,

This powerful conviction of the Founders that the qualifications of elected
representatives of the people were fundamental articles in a Republican Gov-
ernment and ought to be fixed by the Constitution”, [remarks of Mr. Madison,
Farrand, Vol. 2, p. 249] reflected a determination to guarantee that recent
activities of the British Parliament subversive of the rights of the British
people never be tolerated in this country. Thus Mr, Madison “observed that
the British Parliament possessed the power of regulating the qualifications
both of the electors, and the elected; and the abuse they had made of it was
a lesson worthy of our attention. They had made the changes in both cases
subservient to their own views, or to the views of political or religlous parties”
Farrand, Vol. 2, p. 250.

As Professor Warren points out, “Madison's reference was undoubtedly to
famous election case of John Wilkes, in England, whc had been rejected ax a
member by the House of Commons” Warren, p. 470. By refusing to seat Wilkes,

2The clear intention of the Enactors to restrict Congresslonal power to “judge” the
“guallfications’” of its members to the constitutionally enumerate ualifications 18 evi-
denced throughout the Conventlon praceedinfs. For example, Prof. Warren points out:

“It {8, moreover, eapecially to be noted that the provision that ‘each Houge shall be the
judge of * * * the qualifications of its own members' did not originate with thiz Conven-
tion. Such a provision was found in the State Conatitutions of Delaware, Maryland, Mas-
sachusetts, New Hampshire, New Jersey, North Carolina, Pennsylvania, and South Carollon.
It was taken originally from Willlam Penn's charter to Pennsylvania of 1701, which pro-
vided that the Assembly ‘shall have power to choose a SBpeaker and their other oficers. and
shall be judges of the qualifications and elections of thelr own members.,” Each of the
Rtate Constitutions contalned provislons establishing many quallfications for members of

e Legislature—residence, age, religion, property, and others (qualifications expressed In
both afirmative and negative terms) ; and it was with reference to possession of such
aualifications that their Legislatures were authorized to judge as to thelr members. There
&, 80 far as appears, no instance in which a State Legislature, having such a provision in
its Constitution, undertook to exclude any member for Inck of quallfications other than
those reguired by such Constitution. In the Conatitutions of Massachusetts and New
Hampshire, 1t was specifically stated that the qualifications of which the Leglslature was
to ‘judge’ were to be 'the qualifications of thelr own members as pointed out in the
Conatitution’.” Warren, at pp. 428424,
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a champlion of popular democracy, the British Parliament was in what authorita-

_tlve commentators have since called a “parliamentary despotism” and “legisla-
tive tyranny"” which “Infringed more and more upon the fundamental rights of
the electorate of England.” DProfessor Wittke, The History of English Parlia-
mentary Privilege (1921) *

These recent activities of the British Parllament led the Founders to conclude
that if the Legislature could regulate the qualifications of its members it could
“by degrees subvert the Constitution” since history had shown that “qualifica-,
tions founded on artificial distinctions may be devised by the stranger, in order
to keep out partizans of a weaker faction” Farrand, Vol. 2, p. 250.

These considerations, born out of the struggle to create in this country a gov-
ernment truly responsible to the people led the Founding Fathers to reject as
“dangerous” (Farrand, Vol. 2, p. 240) the proposition that either House may
in its discretion refuse to seat a duly elected Representative of the people who
meets all the constitutional qualifications set forth in Article One, and to adopt
as a fundamental and gulding principle of American constitutional law the con-
cept enuncilated by Alexander Hamilton in the Federalist Papers:

“The qualifications of the person who may choose or be chosen, as has been
remarked on another occasion, are defined and fixed in the Constitution ; and are
unalterable by the Legislature.” F'ederalist Papers, Number 68,

B. LEGAL COMMENTATORS UNIFORMLY AGREE THAT THE INTENTION OF THE FOUND-
ING CONVENTION WAS TO RESTRICT CONGRESS S0LELY TO THE QUALIFICATIONS FOR
MEMBERSHIF BET FORTH IN THE CONBTITUTION

All leading commentators agree that the intention of the Constitutional Con-
vention was to establish a firm Constitutional mandate that the Legislature has
no power to vary, alter or add to the constitutional qualifications and must seat
a8 a member any duly elected representative who meets these qualifications.
Iegal scholarship uniformly has concluded that the clear intention of the Con-
vention was that the constitutional qualifications enumerated in Article 1, Sec-
tion 2, Clause 2 are sole and exclusive,

Mr. Justice Story, for example, in his famous Commentaries states:

“It would seem but fair reasoning upon the plainest principles of interpreta-
tion that when the Constitution established certain qualifications as necessary
for office, it meant to exclude all others as prerequisites. From the very nature
of such a provision, the affirmation of these qualifications would seem to imply
a negative of all others.” Story, Oommentaries on the Constitution (5th Ed.,

p. 460

Similarly, Cushing, in his treatise on Leglslative Assemblles. comes to the
same conclusion :

“The Constitution of the United States having prescrlhed the qualifications
required of representatives in Congress, the principal of which is inhabitancy
within the State in which they shall respectively be chosen; leaving it to the
Ntates only to prescribe the time, place, and manner of holding the election; it
is a general principle, that nelther Congress nor the States can impose any ad-
ditional qualifications. It has therefore been held, in the first place, that it is not
competent for Congress to prescribe any further qualifications, or to pass any
law which shall operate as such.” Cushing, Elements of the Law and Practicc
of Legislative Assemblics in the United States of America, § 65, p. 27 (18686).

The conclusions of the Honorable George W. McCrary, former Chairman of
the Committee of Electlons of the House of Representatives, in his classic
trentise on Blections are equally emphatie:

“Where the constitution prescribes the qualificatlons for an office, the legis-
lature can not add others not therein prescribed.” MeCrary, Elections, 3d Ed.
§ 312, p, 214 (1887).
and, at'§ 590, p. 387:

“The power glven to each House of Congress to ‘judge of the election returns
and qnallﬂva‘tlmm of its own members,’ does not authorize an inquiry into the
moral character of a person elected and returned as a member . . . The term
‘qualifications’, as wsed In the constitwtion, means the constitutional qualifi-
cations, to wit: that the person elected shall have attained the age of twenty-

; gﬁe. also, Mahan's History of England, V. 349 et seq. and authorities cited In Warren,
. 4
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five yenrs, been seven years a citizen of the United States, and shall be an in-
habitant of the State In which he shall be chosen.” *

Only this Term of Court the Supreme Court of the United States has once
again reminded the nation that the clear intentlon of the Founding Fathers
was that the national Legislature was to have no power to alter, change or add
to the constitutional qualifications for membership In elther House,

In Bond v. Floyd, —— U.8, ——, 87 8. Ct. 330, December §, 1066, the Supreme
(‘ourt, in a unanimous opinion written for the Court by the Chief Justice,
ordered seated In the Georgin legislature, n Representative-elect who possessed
all the constitutional qualifications but had been barred by the legislature for
reasons unrelated to these qualifications, In his dissenting opinion below, later
upheld by the Court, Chlef Judge Tuttle of the Fifth Clrenit Court of Appeals,
after examining carefully all the relevant precedents of the United States House
of Representatives and Senate, held that :

“Bond was found disqualified on account of conduet not enumerated in the
Georgln Constitution as n basis of disqualification. This was beyond the power
of the House of Representatives. It runs counter to the express provisions of
the Georgin Constitution giving to the people the right to clect their representa-
tives, and limiting the Legislature in its right to reject such elected members to
those grounds which are expressly in Georgia's basic document.”

The Supreme Court, in its opinion by the Chief Justice, ordered Bond seatedl
in the Georgin House of Representatives, finding, in addition to Chief Judge
Tuttle's conclusion, that the action of the Georgia House violated the Iirst
Amendment. In the course of the opinlon, the Chief Justice, for the Court, took
the ocension to remind the nation that the fundamental constitutional mandate
of the Founding Convention was that the natlonal Legislature as well had no
power to refuse to seat a representative who meets the constitutional qualifien-
tions, Thusx the Court analyzed, in footnote 13 of the Bond opinion, the inten-
tions of the Enactors:

“Madison and Hamilton anticipated the oppressive effect on freedom of
expression which would result if the legislature could utilize its power of judging
qualifications to pass judgment on a legislator’s political views., At the Con-
stitutional Convention of 1787, Madison opposed a proposal to give to Congress
power to establish qualifications in general. Warren, The Making of the
Constitution (1928), 420-422. The Journal of the Federal Convention of 1787
states:

“ )\ r. Madison was opposed to the Section as vesting an improper and danger-
ous power in the Legislature. The qualifications of electors and elected were
fundamental articles in a Republican Govt. and ought to be fixed by the Consti-
tution. If the Legislature could regulate those of either, it can by degrees
subvert the constitution. * * * Qualifications founded on artificial distinetion
may be devised, by the stronger in order to keep out partizans of a weaker
faction,

* » & $ n 13 -

* Mr. Madison observed that the British Purliament possessed the power of
regulating the qualifications both of the electors and the elected: and the abuse

8 For further statements of the same views, see generally, Cooley, Constitutional Limita-
tiona ; Tucker, Treatiae on the Constitution, lp 304 ; Foster, T'reatise on the Conatitution,
y. 367 : Paschal, Annotated Constitution, 24 Ed.. p. %05, 300 ; Willoughby, Constitutional
:;umlofo{mhs Uﬂ;"'?g States, 2d ed., § 8337 ; Meecham, Public Offices, 104 (1800) ; Throop.

ublic ces, 3

See also, 3% Virginla Law Revlew, 322, 334 (1947) :

“In summary, it seems obvlous from an lnspection of the language of the Constitution
and attendant clrcumstances that the framers of the Constitution intended the Senate to
be bound by the qualifications enumerated therein.”
and 30 Law Noteg 181 (1027) :

“It takes n violent straining of its language to suggest a power to annex n qualifientlon,
good moral character, for Instance, which the Constitution does not prescribe. Senators are
the representatives of the states, and the cholce, except as the Constitution affixes quallifi-
cittions, should lle with the state. ‘The character and abillty of the person chosgen {8 n
matter for decislon by the state whose representative he 1s. So the making of the Benate
the judge of the ‘electlons' of its members clearli- was deslgned to give no more than n
ower to determine whether the election was had in nccordance with the law of the state.
Were the language less clear, the possible consequences of a different holding would be
conclusive, nder the exlisting Congressional interpretaticn, the ‘lame ducks’ by rallying
their party assoclates to their ald, could perpetuate themseclves In office, in defiance of the
|“'%F'I“ B vote, by refusing arl trnrllﬁ to seat their chosen successors.”

ee, algo, McGuire, O. R., The Right of the Senate to Ezclude or Ezpell a S8enator, 15
Georgetown L. J. 382 (1027) ; Momeem, Reuben, The Right of the Senate to Exclude o
Renator-Eleet, 4 Notre Dame Lawyer 3 (1028) ; Beck, James N., The Vanishing Rights of
the States, ‘*The Provislons of the Constitution", p. 64 hﬂ!ﬁ).
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they had made of it was a lesson worthy of our attention. They had made the
changes in both cases subservient to their own views, or to the views of politl-
* cal or Religlous parties.’ 2 Farrand, The Records in the Federal Convention of
1787 (Aug. 10, 1787), pp. 240-250.

“Hamilton agreed with Madison that:

“ ‘The qualifications of the persons who may choose or be chosen * * ¥ are
defined and fixed by the constitution: und are unalterable by the legislature.’
The Federalist, No. 60 (Cooke ed. 10061), 400.”

In this clear statement, only two months ago, the High Court once again has
seen fit to forcefully remind the nation and the Congress that the intention of
the Founding Futhers was that the legislature may not exclude a duly elected
Representative of the people who possesses all the stated constitutional quali-
fieations for membership in either House.

Point II. The Most Important and Persuasive Precedents of the Housc and
Senate Recognize This Fundamcental Constitutional Mandate

1. The first occasion on which the implications of the qualification clause were
fully debated in the House was In 1807, only twenty years after the Constitu-
tional Conventlon. In the contested election case of William McCreery, Tenth
Congress, 1807, 1 Hinds § 414, the House, after “exhaustive debate”, I Hinds p.
381, affirmed the constitutional mandate that the constitutional qualifications
of age, citizenship and inhabitancy were the sole qualifications for membership
in the House. Thus the Chairman of the Committee on Elections placed in this
manner the proposition later affirmed by the full House:

“The Committee of Elections considered the qualifications of members to have
been unalterably detérmined by the Federal Convention, unless changed by an
authority equal to that which framed the Constitution at first; that neither the
State nor the Federal Leglslatures are vested with authority to add to those
qualifications, so as¢ to change them, That the State Legislatures cannot pre-
scribe the qualifications of thelr own members is evident, it is belleved from their
respective constitutions ; and that they are authorized to judge of the qualifica-
tions of thelr own members by their own constitutional rules only, and of the
election of their own members by their respective election laws, must be ad-
mitted. Congress, by the Federal Constitution are not authorized to presecribe
the qualifications of their own members, but they are authorized to judge of
their qualifications; in doing so, however, they must be governed by the rules
prescribed by the Federal Constitution, and them only. These are the principles
on which the Election Committee have made up their report, and upon which
these resolution is founded.” Amnnals of Cong., Nov, 1807, p. 872,

The case arose on the question of whether the Representative-Elect, though
qualified according to the Federal Constitution to take a seat in Congress.
should be denied that seat because he did not meet an additional requirement
set for Congressmen by the Constitution of his State. In announcing its ad-
herence to the constitutional mandate that the House could not refuse to seat
a Member-Elect who met the three constitutional qualificutions, the House
laid down certain fundamental guidelines,

(a) “The people had delegated no authority elther to the States or to the
Congress to add to or diminish the qualifications prescribed by the Constitution.”
1 Hinds at p. 382, See In particular Annals of Congress for the 10th Congress,
pp. 872, 875, 887-58, 503, §05, 009, P10, H15-10,

(b) “If they could do this [deviate from strict constitutional qualifications)
any sort of dangerous qualifications might be established—of property, color,
creed, or political professions.” 1 Hinds at p. 382; Annals of Congress for the
10th Congress, pp. 873, 8T8, 895, H05-00, 913,

(c) “The people had n natural right to make a choice of their Representatives,
and that right should be lmited only by a convention of the people, not by a
legislature.” 1 Hinds at p. 382, Annnals of Congress for the 10th Congress.
pp. RT3-74, 874, 805, Accordingly, the House voted to seat the Congressman-
Elect after finding that he possessed the constitutional qualifications, holding
that these qualifications are exclusive and the sole requirements for taking the
seat. Annnls of Congress for the 10th Congress, pp. 878, 010, 011-12, 914, 018,

These principles, responsive to the fundamental mandate established only
twenty years previously, reflected an abiding concern on the part of the members
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of this House in the first days of the Republic that what was here involved
was basically the right of the people to elect their own representatives, Thus
Representative Desha expressed the deep-felt sentiments of the House underly-
Ing its actions in this precedent-making decision when he sald:

“On this occasion, the question was on the Federal Constitution, and whether
any State Legislature, or any other power of legislation, could add qualifieations
to any member of that House. . . . every contraction of qualifications for Repre-
sentatives was an abridgment of the liberty of the citizens. The power of adding
other qualifications than those fixed by the Constitution would . . . be a breach of
the right of suffrage. . . . We are placed here as guardians of the people’s rights
und privileges. Do not then let us hold out with one hand a fair appearance
of zeal for the rights of the people and the public good, and at the snme time
take every advantage imaginable with the other, by curtailing their Constitu-
tional privileges, and, instead of allowing the people a complete range to xelect
a man worthy of representing them in Congress, confine them to certaln situn-
tions, I dislike this kind of political hypuerisy. I dislike anything that looks like
sporting with the rights of the people, with the rights of those that 1 consider
the firm supporters of the republican fabrie.”

In this first landmark case in 1807 the House set forth the guiding principles
which control the question now bhefore this Select Committee. To fail to seat n
Congressman-Elect who meets all of the constitutional qualifications for member-
ship in the House would be “an abridgment of the liberty of the citizens” and a
“breach of the right of suffrage.”

This case, arising in the earliest days of the Republic, has, of course, great im-
portance, for as Chief Justice Taft said in Mycrs v. United States, 272 1.8, 52,
176 (1926), “This Court has repeatedly lald down the principle that a con-
temporaneous legislative exposition of the Constitution when the founders of our
Government and framers of our Constitution were actively participating in pub-
lic affairs, acquiesced in for a long term of years, fixes the construction to be
glven its provisions.”

2. The fact that the Congress “acquiesced in” this acceptance of the constitu-
tional mandate “for n long term of years, " see Myers v. United States, supra, is
evidenced in the contested election cases of Turncy V. Marshall and Fouke v.
Trumbdull in the 34th Congress, 1858, 1 Hinds, p. 384, In these cases the House
reaffirmed after full debate the principles of the earler decisions requiring the
seating of Congressmen-Elect upon a showing solely of the constitutional qualifi-
catlons. The report of the Election Committee, presented by Representative
John A. Bingham (R. Ohio), re-emphasized these concepts:

(a) “The qualifications of a Representative, under the Constitution, are that
he shall have attained the age of 25 years, shall have been seven years n citizen
of the United States, and when elected, an inhabitant. of the state in which he
shall be chosen. It iz a fair presumption that when the Constitution prescribes
these qualifications as necessary to a Representative in Congress it wax meant
to exclude all others,” 1 Hindg, at p. 385.

(b) “By the Constitution, the people have a right to choose as Representative
any person having only the qualifications therein mentioned. without super-
adding thereto any aditional qualifications whatever.” 1 IIinds, at p. 386,

(e) “To admit such a power [to deviate from the role constitutional qualifien-
tions] . . . is to prevent nltogether the cholce of a Representative hy the people.”
1 Hinds, at p. 385,

The Committee concluded that n failure to seat a Congressman-Blect. who had
the constitutional qualifications would be “absolutely subversive of the rights
of the people under that Constitution.” 1 Hinds, at p. 386.°

8. These controlling concepts were once again forcefully restated by the Senate
in the Case of Benjamin Stark, 3Tth Congress (1862), 1 Hinds, §433. The
Senator-Blect was challenged on the ground that he had engaged in conduct
“yery unbecoming and very reprehensible in a loyal citizen.” Cong. Globe.
1862, p. 861. In opening the debate for the majority of the Election Committee,

¢ The declsfon of the House in Turney v. Marshall was adhered to by the Senate in n
narallel situntion in the Case of Trumbull, 84th Congress, 1 Hinds § 418, p. 387, in which
he Senate held that the constitutional qualifications could not be added_to. 1In the later
cane of Wood v. Peters, 48th Comgresa (1884), 1 Hinda § 417, p. 387, the House epecifically
reaffirmed the rlnclpl'es set forth In Representative Binghnm’a report for the Blection
Committee In urnez v. .Marshall, finding that “the authorities clted place the question
Involved In thiz cage beyond the realm of douht.” 1 Hinds, at n, 389,
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Senator Harris placed the fundamental propositions which govern such a case
. before the Senate:

“The question submitted to the Committee was whether or not evidence of
this description could be allowed to prevail against his prime facie right to take
his seat as Senator. The committee were of opinion that they could not. The
Constitution declares what shall be the qualifications of a Senator. They are
in respect to his citizenship; and the commitiee were of opinion that the Benate
were limited to the question, first, whether or not the person claiming the seat
and presenting his credentinls praiuced the requisite evidence of his election or
appointment; and second, whetlier there was any question as to his constitu-
tlonal qualifications.”

Certain Senators eloquently urged that the dignity of the Senate required
an investigation into the *unbecoming” and “reprehensible” prior conduct of
the Senator-Elect. Sepator Harris responded for the Election Committee in
words which reflected the underlying prineiples first enunciated in the Con-
stitutional Convention:

“LIt is suggested that] when a man comes to take his seat here, the Senate
ean inguire into his former life, sce what his conduct has been, whether he has
been gullty of crime or not; and if, in the judgment of the Senate, he has been
guilty of crime or misconduet, it ean deny him the seat to which he was elected
by the proper constituency in order to punish him for his offense! Now, 1
do not undestand that it Is competent for the Senate, and I think they step
aside from their only jurisdiction when they attempt to punish a man for his
erime or misbehavior antecedent to his election. If this were so the Constitution
ought to be amended so as to read, that the Legislature of a State, or the Gov-
ernor of a State, in a certain contingency, shall elect or appoint a Senator, subject
to the adviee and consent of the Senate, The Senate would then be the ultimate
Judge whether or not the man ought to have a seat here, and it would be com-
petent for the Senate upon any caprice or any view it might take of the capacity,
moral, or intellectual, or political, of a man, to reject him and prevent his taking
u sent. 8ir, I do not so understand the Constitution. I understand the Senate
ix the judge of the election of n Senator, of the sufficlency and genuineness of
the returns furnished, and the evidence of that election; and also of the con-
stitutional qualifications of the individual to hold a seat in the Senate., Beyond
that, I apprehend the Senate have no power at all,”

Upon this presentation of the governing concepts by the Election Committee, the
Senate seated the Senator-Elect, finding that he had the requisite sole con-
stitutional qualifications.

The debate in the Senate reafiirming the reglonal constitutional mandate once
again reflected fundamental considerations. As Senator McDougall stated, the
refusal to seat u constitutionally qualified Senator-Elect may be

*One of the heaviest blows that can be struck at the foundation of our republi-
can institutions. This Is no common matter of business. It is an assertion of
the right of a majority of this bixdy to refuse entrance here to a person clothed
with all the minlments of right by a soverelgn State, and against whom is
alleged no constitutional or legal disqualification. Whose right is it that he
shoulkl be here? The right of the people of the State of Oregon—their Con-
stltutlo'n and the laws of Congress under it, which alone¢ bind them in this
matter.”

And as Senator Browning declared, such a practice—

“is one that is capable of immense abuse, immense wrong; and one which it
iz within the range of possible things might at some time or other be used for the
worst purposes of tyranny. I am not willing to ald in establishing such n
precedent.”

As In the earliest days of the Republie, the Senate here reasserted the con-
cept that the limitation of its power to judge the qualifications of n Member-
Ilect to the comstitutional qualifieations alone was a fundamental protection
for the people themselves, Ior, ax Senator McDougall said on the floor of the
Senate, “if the Senator from Oregon is denied n seat, it is a denial to Oregon of
her constitutional right of representation.” So here, if the Member-Blect
possessing all of the constitutional qualifientions for membership in the House.
in denled n weat, it Is a denlal to the people of the Eighteenth Congressional
Distriet of New York of their constitutional right to representation,

4. The principles restated by the Senate in the Case of Benfamin Stark were
shortly thereafter put to a severe test and wholly reaffirmed by the House in
in the case of Grafton v. Conner, in the 41st Congress (1870). Representative-
Flect Conner was charged with having brutally and severely beaten Negro
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soldiers under his command whiie 1.1 the Armed Forces and, while on trial by
court martinl on those charges, having bribed witnesses and suborned evidence
and perjured himself before the court. Cong. Globe, PPart 3, 41st Cong., 2nd
Ses. 1869-70, pp. 2322-23. The debate on the floor of the House once agin re-
flected the recognition that the House was bound by the Constitution itself to
seat a Member-Elect who possessed the constitutional qualifications, Thus.
Representative Orth stated:

“Turn to the Constitution and see what it prescribes in reference to the quali-
fieations of a member of this House. Mr. Conner has the requisite age. He has
the requisite residence. He has the requisite certificate of his election from
the proper authorities. The Committee of Elections has so reported, and that
settles the prima facle case.”

Representative Dawes developed again the underlying principles which must
govern a committee charged with investigating the right of a member-elect to
be sworn in:

“Mr. Speaker, the Committee of Elections of the last Congress had oceasion
to consider how far it was within their province to consider questions at the
threshold, in limine, before a member applying for his seat was sworn in. It
arose first on charges brought against members touching their loyalty. The
conclusion to which the committee came after very careful examination of this
question, and in which they were sustained by the House over and over again.
was this: that as to any question which touched the constitutional qualification
of a gentleman claiming a seat it was proper that question should be raised at
the threshold before he was sworn In. And it was decided by the last House.
when any member, upon his responsibility as a member, made any charge against
any claimant to a seat that touched his constitutional qualification, the House,
before swearing him in, would refer the question to the proper committee to re-
port on it. Beyond that the Committee of Elections came to the conclusion, and
the House sustained them, it was not proper to go. That question of itself was
a very delicate one, and of course might be carried to such an extent as to in-
volve great abuse to the rights of persons claiming seats here. But never did
that committee ask the House to go one inch beyond the question of the consti-
tutional qualifieation of a member, and never did this House decide that we had
the right to go one inch beyond that question,”

The statements of Representative Schenck reflected once again the deep
concerns which underlie the constitutional prineiple which governs here:

“I do not understand that it is alleged that any of these constitutional
qualifications are not possessed by the gentleman who now seeks to be admitted
to a sent upon this floor. What then? It is proposed that as he has once
heen tried by a court-martial, or a court of Inquiry, the result of which is
alleged to be unsatisfactory, because of some criminal conduct on his part,
because of his suborning witnesses, it is proposed that we shall try the case
over again, and ascertain whether he is a person of proper moral character to
he admitted to a seat upon this floor,

“Sir, break down the rule of the Constitution, once say that you can go out-
side of the qualifications prescribed by the Constitution ns sufficlent to entitle
a person to membership. and where are we to stop? Every man who presents
himself here as n member-elect will be liable to have alleged against him some
crime, some offense against the laws, and thereupon a trial must be instituted.
Every man presenting himself here to be sworn in will. by the force of partisan
malignity upon the one side or the other, probably have something of that kind
alleged against him in order to have him prevented from taking his seat. And
while that may not occur now when the House is so unequally divided between
partles, there may come a time when the House will be more equally divided.
and this course may be resorted to in order to prevent there being added any
more to the members of this House of one party or the other.

* * - - * L] ®

“What I wish to say is that we must leave something to the people; and
when they have settled all these questions by electing and sending certain persons
here. there remains with ns nothing hut to accept their work.”

On the basis of these fundamental considerations, once again the House
adhered to its own first principles and seated the challenged Member-Blect.
Cong. Globe, 41st Cong. pp. 2322-23. The questions posed to the House in the
debate resulting in the seating penerate to the heart of the constitutional
question involved. The question Representative Schenck nsked the House ix
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the question Mr. Madison placed to the Founding Convention. Once the House
“breaks down the rule of the Constitution,” where is it to stop? This is n

" question which goes to the very existence of representative democracy, for
s the House recognized in 1870, “there may come a time when the House will
be mode equally divided, and this course may be resorted to in order to prevent
there being added any more to the members of this House of one party or the
other.” And when this time comes, the very foundations of democratic govern-
ment are placed in peril and Madison’s warning that “a Republic may be
converted into an aristocracy or oligarchy” is suddenly real.

5. The most recent Congressional actions which are here in point reveal n
continued adherence to the fundamental constitutional mandate that the legis-
Inture has no power to refuse to seat a Member-Blect whoe meets the stated
constitutional qualifications for membership in either House.

ta) The case of Francis N, Shocmaker, in the 73rd Congress (1038) is one
of the latest full discussions on this question in the House of Representatives.
In this case the House reaffirmed the fundamental constitutional principles which
control here. Representative-elect Shoemaker had been convieted of a crime in
Minnesota and had been sentenced to n term in the penitentiary. The House,
in seating the (‘ongressman-elect, re-emphasized the basie concept that the sole
consideration before the House was the presence of the constitutional qualifi-
eations, Finding these qualifications present, and finding that the conviction
of the Representative-elect had not deprived him of his “eitizenship,” the
House voted to seat him, 77 Cong. Rec. 131, 132, 133, 134, 136, 139 (1033).

The Shoemalker case is the most recent reafiirmance by the House of the con-
cepts which must govern this Select Committee. Representative-elect Shoemaker
was challenged as to his right to assume the seat to which he had been elected
on the ground that having been convicted of the violation of a federal mail
lihel statute, and having served n sentence in the federal penitentiary, he was
unfit, although constitutionally qualified and duly elected, to serve in the House
of Representatives. The debate on the floor of the Iouse which resulted in the
seating of the Member-Elect reflects the continued reassertion in this, the latest
House precedent to consider this question, of the principles first discussed on the
floor in the early days of the Republic. Thus, the sole question which the House
can constitutionally consider was placed this way by Representative Lemke,
who led the successful fight for the seating of the Member-Elect.

“Mr. Speaker, the question before the House is whether Mr. F. H. Shoemaker
is entitled to a seat in this House or whether he is disqualified.

“I make the statement without fear of contradiction that he is not disqualified
hut is qualified to sit here as a Member of this House under the Constitution of
the United States of America and under the rules and regulations of this House.

“In the first place, the qualifications for a Congressman are the following:

*“‘No person shall he a Representative who shall not have attained to the age
of 25 years, had been 7 years a citizen of the United States, and who shall net,
when elected, be an inhabitant of that State in which he shall be chosen.’

““This is the qualification required by the Constitution of the United States.”

Again Representative McKeown stated the proposition which the House was
to approve in seating Mr, Shoemaker:

“The Constitution says that there are three qualifications for a Member of the
House. Neither the State Legislature ... nor the Congress of the United
States can change these qualifications. They are written into the Constitution
by the great fathers of the Republic, und they cannot be changed by law.”

Having found that Mr. Shoemaker possessed the three constitutional qualifi-
cations, the House resolved that the Member-Elect must be seated and sworn
in as a Representative. 77 Cong. Rec. 131, et seq. (1033). This action in the
Shocmaker case in 1933, the most recent consideration of this question in the
House is a forthright reaffirmation of the principles of the Constitution adhered
to by the House in its earliest decisions, In the case of Shocmaker in the Sev-
enty-Third Congress, as in the case of McCreary in the Tenth Congress, the
determinative consideration was that the three constitutional qualifications for
membership in the House “are written into the Constitution by the great fathers
of the Republic, and they cannot be changed . . .”

(b) The most recent and exhaustive discussion of these guiding principles
of constitutional law are to be found in the extensive Senate debate in the case
of Willian Langer of North Dakota in the T7th Congress (1942), 8, Journ. 77th
Cong. 1st Sess,, pp. 8 et seq., 2nd Sess., pp. 3 et seq. The Senator-elect wax
challenged at the taking of the cath. The “charges against Lapger were numer-
ous and chiefly involved moral turpitude, embracing kickbacks, conversion of
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proceeds of legal settlements, acceptance of a bribe in leasing government prop-
erty, and premature payments on contracts of advertising.” Scnate Election,
Eapulsion & Oensure Cases, p. 141, The Senate after full debate seated the
Senator-elect.

The debate, which resulted in the seating of the Senator-elect, reflected u re-
sRlatelln;lc;nt of the fundamental principles asserted in the first days of the

epublie,

The debate reaffirmed the central concept that the constitutional power of
the Legislature In Actlcle One, Section Five to “judge” the qualitications of Its
members i8 restricted to those qualifieations set forth in the Constitution itself.
Senator Murdock, who led the successful fight for the seating of Senator Langer,
placed this question in words which are wholly dispositive here:

“What do we judge? A man comes here and presents his credentials and
c¢laims that he has the constitutional qualifications to be a Senator, As judges
of that fact, we look at his eredentials; we consider his constitutional gualifien-
tions. Where do we find them stated? We find them set out in the Constitution.
I believe it was contemplated by the framers of the Constitution that when n man
came here wih credentinls from his State, and claimed to have the constitutional
qualifientions, the matter could be judged by the Senate in not to exceed a1 week
or 2 weeks’ time; but when the word ‘judge’ is construed to mean the power to
add qualifications, about which the State does not know, about which the Senate
does not know, then, of course, there isx brought about the type of farce which
resulted In taking 4 years to determine that Reed Smoot was entitled to =it here
as a United States Senator, and the type of farce which has resulted in Senator
LANGER's right to a seat being held in abeyance for more than a year, the
committee searching his life almost from childhood up to the present time.

“Oh, did the men who wrote the Constitution ever contemplate that such a
thing as that wounld happen? In framing the Constitution they had the right to
decide what tribunal should be the judge of the morals and the intellectual quali-
fleations of the men sent here, and they decided that the people of the sovereign
States should have that power, restricted only by the very definite but simple
qualifications enunciated in the Constitution itself,”” Cong. Rec. 1047, p. —.

Senator Murdock further carvefully defilned the meaning of Article One, Sec-
tion Five, to exclude any possibility that this Clause justified considerations
heyond the three constitutional gualifieations.

“Mr. Murpock. I desire to read again the provision—

“Each House shall be the Judge of the Elections, returns. and Qualifications
of its own Members, . . .

“To my mind, the word ‘Jjudge’ means to look at the qualifications contained
in the Constitution. That is what the verb ‘jJudge’ means: To Judge of something
in existence—law or facts—and to apply the law to the facts. To extend the
definition of the word ‘Judge’ to mean that we can superadd to these qualifien-
tions, il; my opinion, is o misconstruction of the word itself.,” Cong. Ree, 1942,
1. 2470,

The following critical exchange between Senator Lucas and Senator Murdock
illnstrates the original interpretation of Article One, Section IPive now once
ignin reaffirmed by the Senate !

7 An interesting exchange between Senator Murdock amd Senator Overton forther am-
plifies this construction of the impaet of the word “judge'’ :

“Mr. OvERTON. T understand the position taken by the able Senntor fx that seetion 5,
article 1. of the Constitution, which vests in each House the right to Judge of elections,
returny, and qualifieations of its own Members doex not vest any authority in the Sennte
or In the House to add to the qualifications preseribed by the Constitution, and that the
word ‘juidge’ iz not to he mlvr!\roml ag the word ‘prescribed’ would be interpreted, but
means slmply that the Senate, in this case, for example, slts ax o Jodge amd, as o Judge,
al}»[;llles certain well-known provislons of the Constitution and of stantutory lnw to the faets
0 18 CNBC,

“Mr, MURboOCK, That Is my position,

“Mr, OVERTON, T wish to add one contribution to the argument made by the able Sen-
dator-—that {2, what the Supreme Court of the United States had to say with reference to
soctton B of artiele T, which glves each Houze the power to Jidge of the qualitieations of
I'Eiit .\Iomho:-;le. The Supreme Court of the United States, speaking through Mre. Justiee

ney, “nid

*“The power to judge of the elections and qualifieations of s Memborg, lnhering in each
House by virtue of sectlon 5 of artlele I, {2 an tmportant power, eskentinl in our system to
the proper organization of an elective body of representatives.  But It ix n power to judge,
to determine, npon reasonable conslderation of pertinent matters of fact neeording to vatah-
lighed prinelples and roles of law : not to pass on arbiteary ediet of pxeluston.’

“I think that fully supports the contention made by the able Senntor from Utah, and
(I Hli'l”t tIlt t»r:rrvrn_r interprets the word ‘Judge’ as used In sectlon 5 of artlele T of the
‘onutitution.”
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“Mr. Lucas. The Senator referred to article I, gection 5. What does he think
the framers of the Constitution meant when they gave to each House the power
to determine or to judge the qualifications, and so forth, of its own Members,

“Mr. MurpocK. In construe the term “judge’” to mean what it is held to mean
in its common, ordinary usage. My understanding of the definition of the
word “judge” ax a verb Is this: When we judge of a thing it is supposed that
;lwt rules are Iaid out; the law is there for us to look at and to apply to the

acts.

“But whoever heard the word “judge” used as meaning the power to add to
what already is the law?” Cong. Rec, 1947, p, 2470,

The fundamental wisdom of the refusal of the Founders to permit the Legis-
lature to exclude elected members upon its own conception of their “morality"”
or “unfitness” is reflected throughout the Scnate proceedings. Thus, the report
ultimately adhered to by the Senate in vindicating the Senator-elect's right to
n seat states in words of insight:

“The power to determine fitness was reserved to the electorate us the best
judges of the soclal, intellectual, and moral qualifications of those whom they
saw fit to select as their representatives. The makers of the Constitution doubt-
less balanced the possibility of an unwise choice of the electorate against the
possibility that an agency of government, given unrestricted discretion, might,
under the masquerade of morality, decide from motives of partisanship, bigotry,
or fanaticism.” Cong. Rec. 1047, 2486.

Senator Murdock further explored the basle reasons for rejecting any inquiries
by the Legislature other than those into the presence of constitutional
qualifications:

“Mr. Murbock. I cannot believe that the framers of our Constitution contem-
plated any such result.

“Now, let us take a further example, If we have the right to go into the
moral character or the intellectual ability of a Senator-elect, then do e not
have the corresponding duty to do it? Think that over. What would be the
result? Every Senator-clect, then, would have his enemies in his own State:
we have a right. under the contention of the majority, to go on these fishing trips:
if we have the right, we have the duty; and if we have the right and the duty.
then what do we become? We become the triers of the moral and the intellectual
life of every Senator-elect from the cradle to the tiiie of his election. Who is
going to concede that? Who is going to contend for that? ’

“Now, I wish to submit another example.”® Cong. Rec, 1047, p. 2480,

8 An exchange on the floor between Senator Murdock and Senator Pepper further illus-
trates the prineiple underlying the Langer cage.

“Mr., MURDOCK. . . . I take the position that the Senate has the right under the Con-
stitution to go into the morals of the Senator-elect.

“Mr, PrppPin. 1 see. The Senator construes sectlon 5, or article I, which gives cach
House the power to judge of the qualifications of its Members, to be limited to the things
prescribed in the Constitution?

“Mr. MURDOCK, Yes.

“Mr, PEPPER. I thank the Senator.

“Mr, MURDOCK, ‘The Senator from I*lorlda states the matter very clearly.

“1 read further from Senator Knox's statement, whieh I do not think I had completed :

" “T'he slmple constitutional requirements of qualificatlon do not in any way involve the
maoral quality of the man.'

“I may ray to the distingulshed Senator from Florlda that I am now reading from the
nvgument made by Senator Knox in the Smoot case, which appears on page 40 of the
minority views. 1 continue rendimi:

“ “They relate to facts outside th
of facts easily established.' ™

A man's age, his citizenship, his inhabitaney—those things nre caslly aseertalned.

“I'roperly enough, therefore, as no sectional, partisan, or religlous feeling could attuch
It=elf to an i=sue as to whether or not a man Is 30 years of age, had heen o cltizen of the
United Stater modd an Inhabitant of a State for the periods prescribed, the declsion as to
their existence rests with o mnjorlty of the Senate. When, however, n different Issue is
ralsed dehors the Constitutlon upon allegations of unfitness, challenglng the moral char-
weter of n Senator involving n review of questions considered and settled in the Senator's
favor by the action of his State in eleetlng him, then the situation s wholly changed.
and a different function {8 to be performed by the Senate calling for its proper exercise.
tln: highest delleacy and discretlon in revlewing the act!on of another sovereignty.

‘It I were asked to state conclsely the true theory of the Constitution upon this
tmportant point, T wonld unhesitatingly say—" .

I'hir Is what Senator Knox sald war his constructlon of the Constitution, and T think
it is worth while to considor it :

“First, “That the Constitutlon undertakes to preseribe no moral or mental qualification,
and in respect to such qualifications ns it does preseribe the Senate by n majority vote
shnll judge of thelr existence fn each case, whetlier the question iz rafsed before or nfter
the Benntor has tnken hin seat,”

In other words, If the question of age is raiged, It the question of cltizenship s ralsed.
i the question of resldence Ix talxed. Whother before (he Senator takes his oath or after,
all that is required for n decislon of suelh n question fs n majority vote,

o realm of othieal consideration and are requirements
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The central importance of the principles enunciated here by the Senate to the
very essence of n Republican form of government was sharply placed on the
Senate floor by Senators Millikin and Murdock :

“Mr. MILLIKIN. I suggest to the Senator that a representative form of gov-
ernment is the heart of a republican form of government, and when the Senate
undertakes to eliminate n newly elected Senator that, instead of guaranteeing
a republican form of government, it is destroying a republican form of gov-
ernment,

“Mr, Murpock. I think the Senator is exactly correct, and I thank him for hix
contribution. To say to a sovereign State that by reason of its inherent power
the Senate reserves the right to pass on the morals and the intellectual qualifi-
catlons of the men who are sent here is disruptive of a republican form of
government.”—Cong, Rec. 1047, p. 2481,

And in concluding his arguments which led the Senate to seat the Senator-
elect, Senator Murdock developed the fundamental conslderations which
grounded the original mandate of the Founding Fathers that the Legislature
had no power to refuse to geat n member who met all constitutional qualifica-
tions. Senate Murdock told the Senate:

“It is to be surmised that Madison, who was one member of n committee
of three—its members were Madison, Hamilton, and Gouverneur Morris—
would be so emphatic with reference to this particular point, and, after retiring
in order to put it into immaculate form, would bring it back with the substance
changed? No, Mr. President; to make such an assertion is to question the
integrity of Madlson, a man who fought not for phraseology, not for some tech-
nieality, but for substance. The substance was what? That the qualifieations
of Members of Congress should be specified In the Constitution itself, not left
to the discretion of the Congresz. Why did he take such a position? Because
he knew that the fundamental cornerstone of the government of a republie is
the people’s right to freedom of choice of those who represent them; and Madi-
son knew that the qualifications should be contained in the Constitution and not
loft to the whim and caprice of the legislature.”—Cong. Rec. 1047, p. 2483.

The debate and actlons of the Senate in 1M2 in the Langer case ix most in-
structive in the present proceeding. It is particularly so, since the Senate in
accepting the positions urged upon them by Senator Murdock and Senator (later
Vice-President) Barkley. based its actions in large measure upon the following
authoritative report of the Judiciary Committee of the IHouse of Representatives
for the 42nd Congress. This report, in the cases of Ames and Brooks in the 42nd
Congress, 2 Hinds, p. 866 (1872), was approvingly read to the Senate during the
Langer debate by Senators Murdock and Barkley and is wholly dispositive here:

“ . . The answer seems to us an obvions one that the Constitution has given
fo the House of Representatives no constitutional power over such considerations
of ‘Justice and sound poliey' ax a qualification in representation, On the con-
trary, the Constitution has given this power to another amnd higher tribunal. to
wit, the constituency of the Member., Bvery intendment of our form of govern-
ment would seem to point to that, Thix ig a government of the people, which
assumes that they are the hest judges of the =ocial. intellectual, and moral quali-
flentions of their Representatives, whom they are to choose, not anyhody else to
choose for them ; and we, therefore, find in the people’s Constitution and frame
of government, they have, in the very first article and second section, determined
that ‘The Ilouse of Representatives shall be composed of Members chosen every
seeond year by the people of the States.” not by representatives chosen for them
at the will and caprice of Members of Congress from other States according to
the notions of the ‘necessities of self-preservation and self-purification’ which
might suggest themselves to the reason or the eaprice of the Members from other
States in any process of purgation or purifieation which two-thirds of the Mem-
bors of either House may ‘deem necessary' to prevent bringing the ‘hody into
contempt and disgrace.”

“Your committees are further emboldened to take thix view of this very im-
portant constitutional question becanse they find that in the spme zeetion it I
provided what shall be the qualifieations of 1 Representative of the people, so
choxen by the people themselves,  On this it is solemnly enacied, unchanged dur-
ing the life of the Nation, that ‘no person shall be a representative who shall not
have attained the age of 25 years, and been 7 years a citizen of the United States,
;m[l l\\'Im shall not, when elected, be an Inhabltant of that State in which he shall
w chosen,
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“Your committees believe that there is no man or hody of men who can add or
.take away one jot or tittle of these qualifications., The enumeration of such
specitied qualifications necessarlly excludes every other. It is respectfully sub-
mitted that it is nowhere provided that the Ilouse of Representatives shall con-
sist of such Members as are left after the process of ‘purgation and purification’
shall have been exercised for the public safety, such as may be ‘deemed necessary’
by any majority of the House. The power itself seems to us too dangerous, the
clalm of power too exaggerated to be confided in any body of men; and, therefore,
most wisely retained in the people themselves, by the express words of the
Constitution.”

As the Judicinry Committee said in this fundamental report, only recently re-
liedd upon by the Senate in the Langer case, the “answer” to the question posed to
this Select Committee by the House “seems to us an obvious one”. The House
has no “constitutional power over such considerations as ‘justice and sound
poliey’ as a qualification in representation.” This power is the peoples’, For,
as the House Judiclary Commmittee of the 42nd Congress pointed out “this is a
government of the people, which assumes that they are the best judges of the
soclal, intellectual, and moral qualifieations of their Representatives, whom they
are to choose, not anybody else to choose for them.” This understanding, which
goes to the very heart of American representative democracy, requires the con-
clusion, that this Select Committee, upon finding the presence of the constitu-
tional qualifications of age, citizenship and Inhabitancy. must forthwith report
to the House that the Member-elect, having been duly elected by the people of
his district, must be sworn in and seated.

Paint H{I.—The Legistature Has Deviated From the Constitutional Mandate
Only on Rare Qceasions Under Intense Partisan Pressure and Public Hyste-
riu. These Isoluted Cascs Have Been Subsequently Overvuled or Discarded
by the Housc or Scnate

l. The case of Brigham Roberts in the Hth Congress, 1800, 1 Hinds, § 474,
involved a member-elect from Utah who was barred from his seat on the ground
that he was n polygnmist in accord with the Mormon faith and had been con-
victed of violating the federal Edmonds Act prohibiting polygamy. The House,
responding to a wave of anti-Mormon feeling throughout the country, barred
Roberts despite a strong minority report which reasserted the constitutionnl prin-
ciples previously adhered to hy the House. Only a few years later the Senate
sharply repudiated the Roberts action, seating, in the case of Reed Smoot of Utall,
in the H8th Congress, 1003, 1 Hinds, §§ 481-84, a Senator-Llect despite his ad-
herence to the Mormon faith, The Senate forcefully reasserted the governing
constitutionnl mandate that the sole question before the legislature is the pres-
ence of the constitutional qualifications” And even more significantly, the

0 Phe Sennte In the cage of Reed Smoot in the §8th Congress, 10014, was similarly faced
with the guestion of the seating of the Mormon Senntor-elect and sharply rn{t-c od the
premises of the Koberts case. he Senator whe led the movement not tn eat Mr. Smaoaot.
Senntor Taylor, had algo been the Representative who had led the movement not to seat
Mr, Roberta in the House,

x The position advaneed by Senator Taplor was refuted in the following words by Senator
nox :

“There {= no question as to Senntor Smoot possessing the qualifientions preseribed by the
Constitutlon, and therefore we can not deprive him of his seat by a majorlty vote, Il
wis at the time of his electlon over 30 years of age and had heen nine years a cltizen of
the United States, and when elected was an inhabltant of Utah.  These are the only quall-
fleations named in the Constitution, and it = not in our power to say to the States, ‘These
are not enough : we reguire other gualifieations,” or to gay that we can not trust the judg-
ment of States in the selection of Senators, and we therefore inslst upon the right to dis-
approve them for any reason,

*This clalm of rlght to disapprove s not even subjeet to any rale of the Sennte speclfying
atditlonnl gqualiicatlons of which the States have notlee ot the thne of selecting their
Senators, but it is =ndd to be abzolute in each ense ns it arlses, uncontrolled hy any eanon
or theory whatever,

“Anyone wha takeg the tronble to examine the hlstory of the clause of the Constitution
as to the quallfication of Senators must admit that it was the result of a compromise, The
contentlon that the States shonld be the sole judges of the qualifientions and character of
theiy representatives in the Senate was necedml to with this Mmitation : n Senator must he
Ay years of age, nine years a cltizen of the United States, and an Inhabltant of the Btate
from which he Is ehosen,  Subject to these Hmitations hmposed by the Constitution, the
S[tates are left untrammeled - theie tlght (o choose thelr Senators,  Thig constitutional
wwovisfon seenFes o measure of maturlty in conneel, and ot least o presumption of fnterest
n the welfare of the Natlon anmld State”

The Senate ultlmately determioned that bheeause Mre. Smont possessed the constitutional
aquulittentions he was entitlyd to hix seat.  And n sabrequent move to oXpel Senntor Smoot
fulled.  See generally, 1 Minds § 478, pp. 55057

T4-821 O—n07. 4
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House itself, in 1033, in the case of Shoemaker, supra, pointedly disregarded the
Roberts case ny binding precedent.” Similarly, in the Lenger case, supra, the
Senate specifically approvingly followed the minority report in Roberts.™

2. Following the Civil War, in a group of cases, the House barred mempers-elect
who had participated in the Rebelllon. See the cases of the Kentuoky Mcembers
In the 40th Congress, 1867. However, it was pointed out in subsequent Congresses
that the Congress itself recogniged that this action was unconstitutional under
Article I, finding it necessary to adopt Section 3 of the Fourteenth Amendment
to sanction barring of members-elect on this additional ground of loyalty to the
Confederacy. See the discussion in the Langer case, supra, Cong, Rec, 1942,
March 186, p. 2484

3. The case of Victor Berger in the 66th Congress, 58 Cong. Rec. (1019) in-
volved the refusal to seat a Congressman-elect who had been found guilty in
World War I of violation of the Espionage Act, This case does not stand for
the proposition that the House has any power to deviate from the constitutional
qualifications, The House took the position that Berger had in effect committed
“treason’ which foreclosed his right to hold office under the United States pur-
suant to the congressional constitutional power to fix the penalty for treason.
The majority House report further justified the exclusion of Berger under Sec-
tion 8 of the Fourteenth Amendment, barring from the office of Representative
anyone who has “given aid and comfort to the enemies” of the United States,"”
Point IV.—Judicial Decisions Uniformly Support the Proposition That the Ley-

islature Has no Power to Add to or Alter the Constitutional Qualifications

A. DECIBIONS OF BTATE COURTS

The declsions of the state courts are uniform that a legislature has no power to
add to or alter the constitutional qualifications for office whether in respect to the
national Congress ** or varlous state offices.™ The opinions of the state courts

10 In 1033 those seeking to sustain the refusal to geat the Memhber-Elect urged the Roberts
cowe ns a precedent. The House declined to follow the Roberts care, and Representative
McKeown in responding to the suggestion that the Roberts ecawe retalned nny persunsive
force snid the following:

“I want to direct your attentlon to another precedent. You eannot try a man and throw
Iim out of thls Houre on a matter of mere whim, The Constitution sayvs you are to con-
sider three things. You can conslder his electlon, you can conslder the returns and hix
guallfieatlons. . . ." T7 Cong. Rec. at p. 130,

1 See digcussion of Langer cawe, supra.

11 Followlng ratification of the Fourteenth Amendment, questions as to seating Con-
vressmen arose in the ases of Smith v. Browon in the 40th Congress, 18068, Case of Ihillip
Thomas in the 40th Congress, 1807, both of whom were challenged on the ground of dix-
loyalty. It was declded in each of those eases that the Member- or Senntor-elect could
not he seated Lecauxe he could not rubscribe to the loyalty oath rerlutl'o:l by Congressmen
and was hence disquallied from holding office. Thnt disqualificatlon i provided for in
the 3rd Sectlon of the Fourteenth Amendment., Had the Constitution not been so
nmended, even disloyalty could not have been a ground for refusing to xeat an elected
Representative or Senator. This principle was recently adverted to by Congress itself
during the debates on the floor of the Senate in the cage of Willlam Langer in the 77th
Congress (1042), See, for example, the remarks of Senator Connally :

*. .+ does it not Irresistibly follow that the Congress belleved that, unless that pro-
viston was ndded to the Constitution, the people of the States conld eleet men and send
them here who had served In the Confedernte Army and who had violated, as they thought,
the roles of patriotism and loyalty ?"

Also note the remarks of Senator White :

“Ioex it not also signify a bellef on the part of Congress that submitted the amendment
that, without Its adoption, the Senate could not have exeluded a Member bhecanse of
Insutrrection or participation in rehelllon 7'
and the reply of Senantor Connally :

“T meant to lmply that the people had n right to elect them and having a right to elect
them, the Senate could not exelude them unless that clause was put In the Constitution.
It wax the view, evidently of the Congress that submitted the amendment go the Consti-
tutlon, that without it, if such men were elected the Senate would have no power to exelude
them on that ground.” Cong. Ree. 1042, p, 2484,

1 §ee the interesting opinfon of Chief Judge Tuttle In_the recent ense of Bond v. Floyd,
holding that the enxe of Victor Berger s no precedent for the proposition that the legls-
Inture ean devlate from the constitutionnl qualifications.

"W Hellmann v, Collier, 217 Mdl. 03,141 . 2d D08 (1058) : Shub v. Simpaon, 1046 Mq. 177,
78 .\ 2d 342 (1050) @ Btockton v, MeFarland, 66 Arlz. 138, 106 I'. 24 328, 340 (1040) :
Stato er rel. Johnson v. Crane, 85 \\';’u, 180, 107 . 24 864 (1048) : Enton v. Schmahl,
140 Minn, 210, 107 N.W. 481 (1918) : Chandler v, Howell, 104 Wagh, 00, 175 P, 569 (1018) :
LRwall v, Stadeloian, 146 Ore, 430, 40 1. 20 1087 _(19:44) @ O’Sulliran v. Swanaoin, 127 Neb,
SO0, 207 NAW. 2060 (1934) 1 In re 0'Conror, 173 Mise, 410, 17 N.Y.H, 20 7568, 760 (1040) ;
Sundfor v, Thorson, 72 N, Dak. 246, 6 N, 2d 89, 00 (1042) ; Wataon v, Cobl, 2 Kan. 12,
A8 (1843) 1 Wettengel v, Zimmerman, 249 Wik, 237, 24 N.W. 24 04 (1040),

B Imbrie v. Marsh, 3 NI 578, 71 A, 2d 362 (1050} : Hoyne v, MeCormick, 201 111, 415,
104 NLE, 1084, 1056 (10140 : Graham v, Hall. 7% N1, 428, 15 N.W. 20 730, 74041 (1044) ;

FPootnote continued on followlng page.
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are unswering on this point. See, for example, Whitney v. Bolin, 85 Ariz. 44,
. 330 124 1003 (1958) :

“It is our opinion that the constitutional specifications are exclusive and the
legisluture has no power to add new or different ones."

Wallace v, Superior Court, 141 Cal. App. 24 771, 208 .24 658 (1056) :

“We have concluded that it was and Is beyond the power of the legislature to
add this qualification in view of the fact that the Constitution lms established
the exclusive quallﬂmtions that can be required for the office. . ..

Hettmann v, Colller, 217 Md, 93, 141 A, 2d 908 (19458) :

*. . . a state cannof, in any manner, impose additloual qualifications to those
named in the Federal Constitution upon a candidate for Representative.”

I'n re O'Connor, 173 Mise. 410, 17 N.X.8, 24 768, 7560 (1040) :

“Browder, it appears, has all the qualifications required by the Constitution.
To Impoxe upon him the additional qualification that he alter his philosophy
of government or abandon his advocacy of international communism or abdleate
his position In the communist party of America as a conditon of being permitted
to run for office would in itself constitute a violation of our own law."

See also cases collected at 34 AJLLR, 2d 171; 81 C.J.8. § 67. p. 098,

These state opinfons rest heavily upon the precedents and rulings of Congress
itself as the Supreme Court of Arlzona pointed out in Stockton v. McFarland, 50
Ariz. 138, (1040) :

“While these authorities are not courts, and it may be urged their decisions are

not binding upon this court, yet the reasoning of such distinguished writers, and
the unbroken rule followed by the two Houses of Congress, are certainly worthy
of our consideration in determining the meaning of the Federal Constitution,
for of course in case of a conflict it must prevail.”
Based upon these precedents the state courts have uniformly ¢ome to the same
conclusions as every eminent constitutional commentator. As Chlef Justice
\:rfgl?g%l)t put it for the New Jersey Supreme Court in Jmbric v. Marsh, 3 N.J.
al .

“The recognized authorities on public law are in accord:

* ‘It would seem but fair reasoning upon the plainest principles of interpreta-
tion, that when the Constitution established certain qualifications as necessary
for office, it meant to exclude all others as prerequisites. From the very nature
of such a provision the afirmation of these qualifications would seem to imply
1 negatlve of nll others * * *, A power to add new qualifications is certainly
equivalent to the power to vary them." 1 Story, Commentaries on the Constitu-
tion, § 625.

““The legislature cannot add to the constitutional qualifieations of an officer.’
1 Cooley on Constitutional Limitations, 140,

“ It Is obviously beyond the power of the legislature in preseribing the oath to
be administered to impose upon the officer tests or requirements greater than
those which the constitution has declared shall be sufficient.” Mechem on Public
Offices and Officers, 164 (1800)."

K. THE MOST RECENT DECISIONS OF THE FEDERAL COURTB EMPHABIZE THE FUNDA-
MENTAL CONBSTITUTIONAL MANDATE THAT A LEGISLATURE MAY NOT REFUSE TO BEAT
A MEMBER-ELECT WII0 POBSESSES ALL BTATED CONBTITUTIONAL QUALIFICATIONS

In Bond v. Floyd, —— U.8, ——, 87 8. Ct. 330, December 0, 1968, the Supreme
Court, in a unanimous opinion written for the Court by the Chief Justice ordered
seated In the Georgla legislature, n Representative-elect who possessed all the
constitutional qualifications but had been barred by the legisinture for reasons
unrelated to these qualifications, 1In his dissenting opinion below, later upheld
by the Court, Chief Judge Tuttle of the Fifth Cireunit Court of Appeals, after
examining carefully nll the relevant precedents of the United States House of
Representatives and Senate, held that Bond must be seated.

l"numhrﬂ v, Hunt, 18 Ariz, 442, 162 1), 882, 886 l!ﬂl?] Chenoweth v, Acton, 41 Mont.
q47. 77T P om; $02 (1004) : Chambers v, Terry, 40 Cal, App. 24 154, lﬂ-i ', 24 663, 664
L1040) : Dickson v, Strickiand, 114 Tex. 170, 2058 8.3, 1012, 1015 (1024) : Bmuﬂhtan \
I'urnffuﬂ 245 Ky, 147, 64 W, 2d 200, 2000 (1932) ; Misxisal mi ('amwm Y. Green, 200 Ark
204, 148 8,W. 24 3477, 379 10400 1 Burroughs v, J"V'(‘n. 142 704, 181 HW 2d 570, ﬁ'f-l
(144) ¢ Kirett v. Mason, 185 Tenn, 658, 2008 50, 'm" (1047) ; Btickingham v.
Ntate, 42 Drel, 405, 36 A 20 003 (1044) @ Wallace v, .‘sh‘m‘rim Court, 141 (nl. App. 2771,
208 10 20 a0 (105801 Whitney v, Bolin, 85 Arlz 44, 430 1. 24 1004 (‘]ﬂh.\ '
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This opinion of Judge Tuttle, 261 F. Supp 383 (1060), later upheld by the
Supreme Court on the additional finding that the actlon of the Georgin House
also violated the First Amendment, is highly instructive here.

Chief Judge Tuttle placed the issue in the Bond case in these terms:

“The question . .. is whether under the Georgia Constitution, the Legislature
can find n lack of qualification beyond those erpressly provided for in the
Constitution itself...”

Judge Tuttle then stated:

“In the absence of a strong showing of judicial Interpretation to the contrary.
it would seem that simple justice would require a holding that where specific
qualifientions are stated for an office and the Legislature is given the power to
judge whether an aspirant for the office is “qualified”, the leglslature, as judge,
should be required to look to the stated qualifications as the measuring stick. To
hold to the contrary nnd permit the House as judge to go at large In & determina-
tion of whether Representative-Elect “A” meets undefined, unknown and even
constitutionally questionable standards shocks not only the judicial, but also the
Iy sense of justice.”

After a careful and exhaustive analysis of the precedents of the House and
Senate, Chief Judge Tuttle then, found :

“Bond was found disqualified on account of conduct not enumerated in the
(eorgin Constitution as a basis of disqualification, This was beyond the power
of the House of Representatives. It runs counter to the express provislons of
the Georgia Constitution glving to the people the right to elect their representa-
tives, and limiting the Legislature in its right to reject such elected members to
those grounds which are expressly in Georgla's basie document.”

The Supreme Court, in {ts opinion by the Chief Justice, ordered Bond seated
in the Georgia House of Representatives, finding, in addition to Chief Judge Tut-
tle's conclusion, that the action of the Georgin House violated the First Amend-
ment. In the course of the opinion, the Chief Justice, for the Court, reminded the
nation that the fundamental constitutional mandate of the Founding Convention
was that a legislature had no power to refuse to seat a representative who meets
the constitntional qualifications. Thus the Court wrote, in footnote 13:

“Madizon and Hamilton anticipated the oppressive effect on freedom of ex-
pression which would result if the legislature could utilize its power of judging
qualifications to pass judgment on a legislator’s political views. At the Consti-
tutional Convention of 1787, Madison opopsed a proposal to give to Congress
power to establish qualifications in genernl. Warren, The Making of the Con-
stitution (1938), 420-422, The Journal of the Federal Convention of 1787 states:

“*Mr, Madison was opposed to the Sectlon as vesting an improper and danger-
. ous power in the Legislature. The qualifications of electors and elected were
fundamental articles in a Republican Government and ought to be fixed by the
Constitution. If the Leglslature could regulate those of elther, it can by degrees
subvert the Constitution. * * * Qualifications founded on artificial distinction
may be devised, by the stronger in order to keep out partisans of a weaker faction.

" * * * * * *

“'Mr. Madison observed that the British Parliament possessed the power of
regulating the qualifications hoth of the electors, and the elected: and the abuse
they had made of it was a lesson worthy of our attention. They had made the
changes in both cases snbservient to their own views, or to the views of political
or Religious parties,’ 2 Farrand, The Records in the Federal Convention of 1787
( Aug. 10, 1787), pp. 240-250.

“Hamilton agreed with Madison that :

“The qualifications of the persons who may choose or be chosen * * * are de-
fined and fixed by the constitution: and are unalterable by the legislature.” The
Federalist, No, 60 ((Cooke ed, 1961), 400.”

In ordering Representative-elect Bond seated in the Georgin House, the
Supreme Court has, only two months ago, taken the occasion to restate in
thelr own words the fundamental intentions of the Founding Fathers that the
very life of representative democracy requires an unswerving adherence to the
prineiple embedded in the Constitution that the Tegislature has no power to
refuse to seat a duly elected Member-elect who meets all constitutional quali-
fications for membership in either House.
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CONCLUBION

Under the clear mandate of the Constitution of the Unlted States and the
most important and persuansive precedents of the House of Representatives,
the House 1s required to seat a duly elected Congressman who meets all the
constitutional qualifications for membership in the House, Since the Member-
elect is over the age of twenty-flve, has been a citizen of the United States for
over seven years, and is an inhabitant of the State from which he was clected,
the Select Committee should recommend the immediate swearing and seating
of the Member-elect. As Hamilton wrote in the first days of the Republic,
these qualifications “are defined and fixed in the Constitution and are unanlterable
by the Legislature.,” Number 68, Federalist Papers. And as Madison said on
the floor of the Constitutional Convention, any weakening of this firm principle
would “subvert the Constitution.” Farrand, Vol. 2, p. 249.

The Select Committee should recommend the immediate swearing-in and
seating of the Member-elect,

Respectfully submitted,

JEAN CAMPER CAHN,
Washington, D.C.
ROBERT I.. CARTER,
New York, N.Y.
Hupkrr T, DELANY,
New York, N.Y.
ArTHUR KINOY,
New York, N.Y,
WirLiaym M. KUNSTLER,
New York, N.Y,
FrANK D. REEVES,
Washington, D.C.

Mr, Carrer, I would therefore only like to touch upon the sum-
mary, oral summation, of what is set forth in our presentation here.

The letter of invitation, which has been read into the record, sug-
wests that Mr. Powell appear and give testimony regarding his age,
his citizenship, and his residence. We regard that as being appro-

riate.
P The letter of invitation also requests that Mr. Powell appear to
answer certnin questions regarding varions State proceedings in New
York and the a(]]eged official misconduct since January 3, 1961. We
regard that, and we want to make clear that we reﬁgnrc‘l that as bein
heyond the province of the committee and outside the proper scope o
this inquiry.

As far as we can interpret House rule No. 1, which established this
committee, it was established to inquire into the qualifications of the
Member-elect, Mr. Powell, tosit in the House.

It is our view that Mr. Powell has submitted with the motion his
evidence, a certified copy of his evidence of the election from the 18th
Congressional District of New York and his possession of all the qual-
ifications that are set forth for membership in the House of Repre-
sentatives, that are set out in article 1, section 2, clause 2, of the Con-
stitution of the United States. - :

This evidentiary material was set forth and appended to our motion
in exhibits .\ to D, and they consist of a duly authenticated certificate
of his election, his birth certificate showing that Mr. Powell has at-
tained the age of 25 years and is a citizen of the United States of 7
years' duration, and evidence of his inhabitaney and residence of the
State of New York.

These, in our judgment, Mr, Chairman and members of the commit-
tee, are the sole and exclusive qualifications prescribed by the Con-
stitution, and they control this inquiry and disposition of ths case.
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We base this on three propositions. One, we say that it was the
clear intention of the framers of the Constitution when the Constitu-
tion was framed in 1887 that the Constitution should set the quali-
fications for membership in the House and the Senate, and no other.
And that both the House and the Senate were without power to add
or detract from what was set out in the Coonstitution.

We argue, No. 2, that the precedents and the practice of both the
House and the Senate from the time contemporaneous with the adop-
tion of the Constitution to the most recent time that this matter was
considered, that the precedents of the House and the Senate are in
accord with the view that neither the House nor the Senate nor the
States have any right to add to or detract from the qualifications that
have been set out in the Constitution.

There are a few cases where this principle that I have indicated have
been departed from. But those cases are based on exceptional grounds,
and except in the instance of the matter of a person not being seated
because of treason or because of participation in the rebellion against
the United States in the Civil War, those matters, there is only one
instance in which this has been departed from.

The question of treason and the question of the participation and
rebellion against the United States was taken care o} by an additional
amendment which is section 3 of the 14th amendment to the Constitu-
tion of the United States, and therefore Congress has that power,

We say to you that that issue is not present here, has not been raised,
and therefore is outside the scope of this inquiry in any event.

The other matter in which, the other time in which, the principle was
departed from has been repudiated by, one, by the Senate explicitly,
and secondly by the House when it later returned to this scope.

We also argue that the judicial precedents, Federal and State, are
in accord with this princi ]le.

The first proposition, that it was the intent of the framers of the
Constitution that the qualifications that should govern as to the mem-
bership in the House or Senate, were those qualifications set out in
article 1, section 2, clause 2.

The Constitutional Convention, after having adopted this article,
had before it & consideration of a matter from Gouverneur Morris, the
delegate from New York. The argument was made by him that Con-
gress—both members of the Legislature—should have the right to
establish its own standard of memﬁer.

Mr. Madison and other members of the Convention argued that this
was a dangerous step, that Mr. Madison, in arguing against it, indi-
cated that this was what had happened with the British Parliament
and had been abused and therefore should be a worthy lesson for the
newly established Republic that it should not go that fine,

He argued that to allow the Congress, or the Legislature, to have
this power would submit a subversion of the Constitution and a de-
struction of regmsentative government,

The views of Mr. Madison were adopted and the proposal of Mr.
Morris was rejected by the Convention.

The legal scholars who have examined this matter have all uni-
formly concluded that this rejection, that what had happened, meant
that the Convention had adopted the Madison view. The Madison
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view was that the only thing that could be inquired into about a person
as to membership in the House or Senate was his age, citizenship, and
residency as set out in article 2. ) )

On page 12 of our brief, which we are submitting, Mr. Justice Story
makes the comment, in his commentary, in which he says “It would
seem fair reasoning that upon the plainest principles of interpretation,
that when the Constitution established qualifications as necessary for
office, it meant to exclude all others,

Mr. George McCra%—-- )

Chairman Cerrer. What is the page? I am looking at the brief.

Mr. CarTER. It ison page 12 of the new brief. .

Mr. Reeves, Mr. Chairman, I don’t believe you have that brief.
I would like to hand it up to the members.

Mr. CartER. You won’t have time to read it, so I will just go on.

Mr. George McCrary, who was the chairman of the Committee of
Election of the House of Representatives, in his treatise on elections
which was published in 1887, said “Where the Constitution prescribes
the qualifications for an ol’ﬁce, the legislature cannot add others,
therein provide.” .

_Mr. Charles Warren, an authority on the making of the Constitu-
tion, reaches the same view. . .

The Supreme Court of the United States most recently, in deciding
a case involving a question from the State, that is, whether the State
legislature, the State of Georgia in this instance, had the right to re-
fuse to seat a member of the house—of the State house—on the basis
of qualifications not set forth in the Constitution, the Supreme Court,
in reaching the conclusion that it did not, pointenf to the debates in the
Constitutional Convention and the views of Madison and the views of
Hamilton which supported that, as supporting their conclusion that
the only qualifications that could be utilized by the legislature were
those which were specifically and explicitly set forth in the Consti-
tution.

I am referring to a case decided about 6 weeks ago, Bond v. Floyd,
by the Supreme Court of the United States.

I think that what we have is that the legal authorities and scholars
feel that this is the view.

When the matter first came before the Congress it came in 1807, in
regard to a contested election of a William McCrary, in the 10th Con-
gress. And the House, after exhaustive debate on the matter, reached
the conclusion that the only thing that the House could inquire into
pm;llerlv and appropriately to determine a person’s qualification to sit
in the House were the matters set forth, the three matters which I
have indicated before set forth in article 1, section 2, clause 2: age,
citizenship, and residency.

In coming to that conclusion, which was adopted, the matter before
the House at that time was the fact that Mr. McCrary had come to the
House, had been clected, properly elected, but he ?{id not possess a
qualifieation which the State had added as to the necessity for members
tosit in the House.

In rejecting that there were three guidelines that the House adopted
which have }lIzoverned dispositions of cases of this matter ever since.

One, the House and the committee, in arguing it, said that the people
of the United States delegated no authority to the State or to the



52 IN RE ADAM CLAYTON POWELL

Congress to add or to diminish the qualifications preseribed by the
Clonstitution.

Secondly, the argument was that if either the State or the Congress
had that power, that would be dangerous and lead to a subversion of
representative government.

And finally, they snid that the people have the natural right to
determine for their representatives that qualification under a consti-
tutional process, and that this cannot be done by the legislature.

We cite this case, Mr, Chairman. We think that this case is par-
ticularly important. because, as you know and as the lawyers on the
committee know, it is a rule of constitutional adjudication and inter-
pretation that where a matter has been decided by the legislature as
to what the meaning of a constitutional provision is, contemporan-
eously ‘with the time of its adoption, where the persons who partici-
pated in the debates and the legislature, members of the legislature
were there, that there, if this interpretation is nadhered to over a period
of time, that it is controlling as to what the provision means.

We submit. that this has happened in his p« icular case, that the
AiIcC:'at-y doctrine has been followed by the House and the Senate since
that time.

It was applied in 1856 in the election cases of Turny versus Marshall
and Foulk versus Trumbull. It was applied in 1862 by the Senate,
the same view, in the case of Benjamin Stark. And at that point Mr.
Stark was charged with unbecoming and reprehensible conduct. The
Senate said that this is not our province, that the only thing we can
look into are the three matters which I have indicated.

In 1887, in the 41st Congress, the matter came up in a context in-
volving Grafton versus Conner. This isa particularly interesting case
because Mr. Conner was charged with brutalizing Negro soldiers under
his command in the armed services, and with perjury and subordina-
tion of evidence in the court-martial hearing on the charges. The
ITouse at. that time decided that he had to be seated because their theory
was that they were bound to only look into the——

Chairman Cerrer. The Chair will extend your time 5 more
minutes.

Mr. Carrer. Thank you, Mr. Chairman,

The most recent full discussion of this matter took place in the
House in 1933, in the case of Francis Shoemaker from Minnesota,
who was convicted of a erime and had been sentenced to the peniten-
tiary. At that time the House took this view,

More recently in the Senate, in 1942, in a case involving Mr.
Langer, the Senate took the view.

The deviations occurred in 1899 in the House, when Mr. Brigham
Roberts was refused a seat because he was a Mormon and because of
anti-Mormon sentiment, and on the grounds that he had practiced
polygamy and had been found guilty of this. The House did refuse
to seat him.,

. Illl 1903 the Senate, in the case of Senator-elect Reed Smoot, from
Ttah——r-o :

Chairman Cerrer. We are familiar with all those precedents.

Mr. Carrer. All right. They took the view that this was error.
And I might add that in the Shoemaker case the House returned to
the principle and this is what has been the law.
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I indicated that in the War case, 1867, there were matters before
the House in which there was a refusal to seat several Members of
the South that had participated in the Civil War on the side of the
Confederacy. This was done under section 3 of the 14th Amend-
ment which was at that time being considered. . )

Mr, Victor Berger, who was convicted of treason in the Espionage
Act of 1919, was refused a seat by the House, but it was on the ground
that. the House had the right to set the punishment for treason, and
secondly, the matter was placed under section 3 of the Consitution,

We contend that all of these authorities have been undeviating, and
it is our contention, it is our view, Mr. Chairman, that the only
matter that can be properly before this committee is Mr. Powell’s
age, inquiry into whether he has the age qualification, the citizenship
qualification, and the residency qualification. And that any matters
outside of that is outside the scope of this hearing, and we would ob-
ject to any questions outside of that province or any introduction
into the record of any matter which is not pertinent to these three
considerations. And these are our views as to what action the com-
mittee should take as to its scope of the inquiry at the present time.

Chairman Cerier. The committee will take under advisement your
motion, and the arguments made thereunder,

Mr. Kinoy. Mr. Chairman, I have a few important procedural and
jurisdictional motions to make on behalf of the Member-elect. I ask
the Chair’s permission to make those motions since they go to the
heart of the proceedinf.

, plfug.irman Cerier. It will be perfectly all right. Will you be very
hrie

Mr. Kinoy. Yes,they are.

Chairman Cerrer. Don’t extend your argument, now. ILet us know
what those motions are, briefly.

Mr. Kinoy. Thank you, Mr. Chairman,

On behalf of the Member-elect, we make the following motions:

First, the Member-elect, Adam Clayton Powell, Jr., tfully
moves this committee to limit its inquiry pursuant to article I, sec-
tion 2, clause 2 of the Constitution of the United States to the three
sole clualiﬁcations set forth therein for membership in this House;
namely, age, citizenship, and inhabitancy, and I do file that motion.

Chairman Crrier. The Chair indicated already it would take that
motion under advisement. That is a repetition of what your colleague
has indicated.

Mr. Kinoy. Yes, your Honor.

The second motion: The Member-elect moves that the select com-
mittee terminate any further lpmceedings on this matter and report
forthwith that Congressman-elect Adam Clayton Powell, be sworn as
a Member of Congress and asserts as grounds therefor that the pro-
ceedings before said committee are beyond its jurisdiction, null and
void, in that they are projected beyond the scope of inquiry constitu-
tionally permissible in determining——

Chairman CerLer. That is the same motion in different, language.
That will be taken under advisement.

Mr. Kinoy. Thank you, your Honor.

The Member-elect moves that the select committee terminate uny
further proceedings on this matter and report forthwith that Con-
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gmsman—elect Adam Clayton Powell be sworn as a Member of
ongress, and asserts as grounds therefor that the proceedings before
the select committee are null and void and violative of the Constitution
of the United States in that they fail in any respect to give the
Member-elect reasonable and requisite notice of any charges relatin
to his right to his seat as required by the Constitution of the Unite
States, and the rules and applicable precedents of the House of
Representatives.
urther, the Member-elect moves——

Chairman Cerver. Wait a minute. Have you concluded that
motion ¢

Mr. Kinoy. Yes, sir. This is another motion.

Chairman Cerrer. The Chair will take the motion under advise-
ment.

Mr. Kinoy. Thank you.

The Member-elect moves that the select committee terminate any
further proceedings on this matter and report forthwith that Con-
gressman-elect Adam Clayton Powell be sworn as a Member of Con-
gress, and asserts as grounds therefor that the proceedings before said
committee are null and void in that the select committee has failed to
accord him any of the attributes of an adversary proceeding as re- .
quired by the Constitution of the United States, and in particular
article I, section 1 thereof, and the due process clause of the fifth
amendment to the Constitution of the United States.

Chairman CeLLer. That motion will be taken under advisement.

Mr. Kivoy. Thank you, Mr. Chairman.

Finally, the Member-elect, Adam Clayton Powell, Jr., moves that
he be afforded all of the rights and protections guaranteed by the
Constitution of the UTnited States and the rules and precedents to a
Member-elect whase right to a seat in the House of Representatives is
contested, including but not limited to the following:

1. Fair notice as to the charges now pending against him, including
a statement of charges and a bill of particulars by any accuser,

2. The right to confront his accuser, and in particular to attend in
person and by counsel all sessions of this committee at which testimony
or evidence is taken, and to participate therein with full rights of
cross-examination,

3. The right fully in every respect to open and public hearings in
every respect in thé proceedings before the select committee.

4. The right to have this committee issue its process to summon wit-
nesses whom he may use in his defense.

5. The right to a transcript of every hearing.

These motions, Mr. Chairman, and members of the select commit-
tee, are made by the Member-elect: by his counsel, since they go to——

Chairman CELLER. Are you going to argue these motions or are you
just stating the motions? I won’t accept any argument. You are
stating the motion. Have you finished your statement as to the motion ?

Mr. Kivoy. T have, Mr. Chairman,

Chairman CerLier. The motion will be taken under advisement.

Mr. Kivov. With your permission, I would ask, since in every other
proceeding that we have discovered, including the proceedings 2 years
ago involving the seat of the Mississippi Members to the House, we
were afforded an opportunity to talk to the committee.
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Chairman CeLLeg. The Chair will have to deny the request.

. l\r;l.'lé Powell, will you stand up please, and be prepared to take the
oath?

Mr. Conyers. Mr. Chairman, are we going to act on the-motions
that havebeen made?

Chairman CeuLer. We will take them under advisement.

Mr. Reeves. Mr. Chairman, may I be heard on the point that is
being raised by Congressman Conyers? We are in the position as
counsel for Congressman Powell

Chairman CeLrer. No.

. Mr. Powell will stand and be prepared to take the oath. Will you
rise, please——

Mr. Reeves. Mr. Chairman, may I ask the question——

Chairman CeLrer. I am sorry. Mr, Powell has been asked to take
the oath. We have been very patient in listening to these dilatory mo-
tions. We will take them under advisement.

Mr. Reeves, Mr. Chairman, I appeal to the committee——

Chairman CeLer. The Chair will not. recognize the gentleman.

Mr. Powell, will you pleass rise?

Mr. Conyers. Mr. Chairman, as a member of this committee T must
ask an inquiry in good faith. Are we to understand that these mo-
tions that have been made, as to which disposition has been stayed,
that we are now going to proceed to hear the Member-elect and then
subsequently rule on motions which go to the heart of the procedure
beforse us?

Chairman CeLLer. Yes, sir.  We are going to hear the testimony,
and we will rule on the motions subsequently. 'That is not unusual.
It has been done very frequently.

Mr. Conyers. May I ask, Mr. Chairman, that the committee recess,
at least briefly, on a personal point. of this one Member who has some
serious concern that I would like to share with my distinguished chair-
man, if I may.

Chairman CeLrer. I would like to accede to the gentleman’s re-
quest. The gentlemen must remember that we have a limited time
within which we must act. It will not meet our problem to pass
upon these motions. They in due course will be considered fully,
naturally, and I'say that, fully maturely, by this committee. There-
fore I now ask Mr. Powell to rise and be prepared to take the oath.

Mrsé Canx. Mr. Chairman, is it possible for us to have a 5-minute
recess

Chairman Ceuier; I will not have all counsel express their views,
We must proceed.

Mrs., Cann. This isnot, Mr. Chairman, a question.

Chairman CerLer, If you wish to confer with counsel, there will be
a recess later. You can confer with counsel then.

Mr. (?m:vns. May we say that under the circumstances we cannot
woceed. .

! Chairman Crrrer. I am sorry, sir. I am going to ask Mr. Powell,
please, to rise and take the oath.

er. Kuxsrier. Mr. Chairman, a point of order, please. T move
that——-

Chairman CerLLer. T am sorry, we cannot consider one, two, three,
eight counsel at once. That is ufterly impossible.
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Mr. KunstLek. We are objecting to the word' “dilatory.”
Chairman Cerier. I will do this: Have one counsel act at this stage
of the proceeding. Who do you want to act?
Mr. Kunsrier, May I make my point of order? You used the
“word “dilatory” for these proceedings. T would like to move that this
word be stricken.
Chairman Crrrer, The motion is denied.

TESTIMONY OF ADAM CLAYTON POWELL, REPRESENTATIVE-ELECT
FROM NEW YORK, ACCOMPANIED BY MRS, JEAN Camil® CAHN,
ROBERT L. CARTER, ARTHUR KINOY, WILLIAM L. KUNSTLER,
FRANK D. REEVES, HERBERT 0. REID, AND HENRY R. WILLIAMS,
COUNSEL ’

Mr."Powell, will you please vise and take the onth?

Mr. Powkrt. Mr. Chairman, I have come here voluntarily. I have
nsked for open henrings myself. And I, on the advice of counsel,
cannot proceed until there has been a ruling on the motions presented.

Chairman Cerrer. In other words, yon are disinclined to take the
oath at thistime?

Mr. Powerni. Atthistime. I will at alater time,

Chairman Crrier. Let the record show that Mr. Powell declined
to take the onth. '

Mr. PowerL. At this time.

Mr. Reeves. And for the reasons indicated.

Chairman CerLer, At this time.

Mr, Geoghegan, will you proceed to ask the questions of Mr. Powell /

Mr. GEOGHEGAN. Wif)l' you please state your name?

Mr, Powern. Adam Clayton Powell.

Mr. Geoanieaan. Where were you born, Mr. Powell?

Mr. PoweLr.. New Haven, Conn.

Mr. Geoaniraan. What year?

Myr. PowerL. 1908.

Mr. GeoaneaaN. Where do you now make your residence?

Mr. Poweri. 120 West 138th Street, next door to my church.

Mr. Geoeneaan. For how long have you resided there?

Mr. PoweLr. I resided there since 1964,

Mr. GeocniraaN, Where did you reside before that ?

Mr. Powerr. I resided on Seventh Avenue and 138th Street.

YM]:.? Groanrcan, When did you first move to the State of New
ork?

I say, when did you first move to the State of New York from your
place of birth, Connecticut? oo

Mr. Powerr. My mother and father brought me to New York City
when I was 6 months old. :

Mr. Geocuecan, Have you ever claimed a residence other than in
the State of New York? .

Mrs. Cann. Mr. Chairman, I must object to that because this is
irrelevant and immaterial to the proceedings.

Mr. Geoanraan. Your objection will be noted.  Will the witness
answer.
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Mr. PowerL. On advice of counsel, I do not consider that
. Chairman Cerrer. The record will show the witness declines to
answer,

Mr. Geosnzean. Mr, Powell, you are the minister oi the Abyssinian
Baptist Chureh?

Mr. Powerr, Mr. Chairman, I think at this time that we are going
to have to withdraw, on the advice of counsel.

Chairman Crrrer. Would the gentleman care to express the grounds
for the withdrawal? .

Mr. Reeves. May I—

Chairman CerLen. 1 asked the witness.

Mr. Powrrr., 1 will ask my counsel to express the grounds.

Mr. Geosnesan. Will one counsel please express those grounds?

Mr. Rerves. The grounds, sir, are in the light of the motions which
have been submitted, which we submit are threshold motions and are
procedural, that we do not believe that we can ]pl'occgd with this
inquiry unless and until there has been a-ruling by the committee upon
those motions. '

Mr. Groanraan. 1 ask a question of counsel—

Mr. Rerves. The tact being that those motions go to the character
and the nature of this hmtrli:g‘/_,ﬁmd"thnt until the committee
itself has made the determipation on the basis o otions that we
have offered, which are cemtained in our briefs, we are Mn. the position
where we do not, and gafinot, recognize that there have beensgtablished
orderly procedures gursuant to which lfis proceeding can sontinue
and with specific fespect. to the pfirdicipation a%d\ timony of Con-
gressman Powell . \ ’PJ‘E
Mr. GeoaneaAn. Is it your positign thﬂi‘er. owell would ify

y it

subsequent to ¢ ruling on the ot

st toes thatdespend on the
rulings made? : /o
Mr. Reeved. Obviously, Mr. (}% 1 voy}ii de[gend on the

rulings made, N _ C o ' ‘

Mr. Rem. Mr. Powe‘] will -pal.'t'til!;%p_atﬂ;,f};gely ingn adversary pr
ceeding on this matter, To progeed freely iy meéting- before 1t
determined whether it §s an adversary matter glenies us the motioys
without permitting the committed a chgnee t on them.

¥

Chairman Ckrrer. The Chair wilkaihio r 30 minutes.
The room now \vill be cleared so that the executive sessioh can be hiad
by the committ We will reconvene at\12 o’clock shapp. /

(Recessed to gointo executiye session.

(Open hearing résumed at 12335 p.m.)

Chairman CeLrer.NLhe committee will resume.

The Chair wishes to make a brief statement to this effect.vthe motions
that have been made werd-properly made and in fuith, The
Chair withdraws the characterizntion of “dilatory:

Mr. Geoghegan will read the first and second motion.

Mr. Groanirgan. For purposes of the record, I do not know if this
was the exact order in which the motions were originally offered. 1
will read what we ure designating motions 1 and 2.
Motion 1. The Member-elect moves that the Select Committee ter-
minate any further proceedings on this matter and report forthwith
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that Congressman-elect Adam Clayton Powell, be sworn as a Member
of Congress and asserts as grounds therefor that the proceedings before
said committee are beyond its jurisdiction, null and void in that they
are projected beyond the scope of inquiry constitutionally permissible
in determining the qualifications of a duly elected Member to be sworn
and seated in the Congress of the United States.

Motion No. 2. Member-elect Adam Clayton Powell, Jr., respect fully
moves this committee to limit its inquiry, pursuant to article I, section
2, clause 2, of the Constitution of the {Tnited States to the three sole
qualifications set forth therein for membership in this ITouse; namely,
age, citizenship, and inhabitancy.

The chairman has a ruling of the committee on motions Nos. 1 and 2.

Chairman Crrier. The members of this commitiee were present
at the time IHouse Resolution 1-was debated and passed, and Ilwlie\'v
they were charged with the duty to make recommendations going be-
yond exclusion and considering the possibility of other disciplinary
actions pursuant (o article I, section 5, clause 1. Therefore motions 1
and 2 are denied.

Mr, Grognrean. I will now read motions 3, - and 5,

Motion 3 (reading) :

The Member-Eleet moves that the Heleet Committee terminate any further
proceedings on this matter and report forthwith that Congressman-Eleet Adam
('layton Powell be sworn as a Member of (Congress and asser(s as grounds therefor
that the proceedings before the Select Committee are null and vold and violative
of the Constitution of the United States in that they fafl In any respect to glve
the Member-Elect reasonable and requisite notice of any charges relating to his
right to hig seat as required by the Constitution of the United States and the rules
and applicable precedents of the Iouse of Representatives,

Motion No. 4 (reading) :

The Member-Elect moves that the Select Committeg terminate any further
proceedings on this matter and report forthwith that Congressman-Elect Adam
Clayton Powell be sworn as a Membor of Congress and asserts as gromuds
therefor that the proceedings before said Committee are null and void in that
the Select Committee has failed to nccord him any of the attributes of an
adversary proceading as required by the Constitution of the United States
and in particular Article I, Section I and the dne process clause of the Fifth
Amendment to the Constitution.

Motion No. 5 (reading) :

Member-Elect Adam Clayton Powell, Jr.,, moves that he he afforded all the
rights and protections guaranteed by the United States Constitutlon and the
rules and precedents to n Member-Elect whose right to a seat in the louse of
Representatives is contested, including, but not limited to, the following :

(1) fair notice as to the enarges now pending against him, including a
statement of charges and a bill of particulars by any nceuser:

(2) the right to confront his accusers and in particular to attend in person
and by counsel, all sessions of this Commitiee nt which testimony or »vidence
is taken and to participate therein with full rights of eross-examination ;

(8) the right to an open and public hearing;

(4) The right ot have this Committee Issue its process to stmmon withesses
whot he may use in his defense ;

(3) the right to a transcript of every hearing.

All motions have heen respectfully submitted by counsel of record.
The chairman has a ruling of the committee on motions 3, 4, and 5.
Chairman Crrrer. Before reading the ruling on motions 3, 4 and
5 the Chair wishes to announce that in reading the ruling of denial
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on motions 1 and 2, he made reference to article I, section 5, clause

I of the Constitution. That should be clause £ of section 5, article 1
of the Constitution.

With respect. to motions Nos, 3, 4, and 5, they are likewise denied.

This is not an adversary proceeding. The committee is going to
make every effort. that a fair hearing will be afforded, and prior to this
date has decided to give the Member-elect rights beyond those af-
forded an ordinary witness under the House rules.

The committee has put the Member-clect on notice of the matters
into which it will inquire by its notice of the scope of inquiry and its
invitation to appear, as well as by conferences with, and a letter from
its chief counsel to the counsel for the Member-elect,

Prior to this hearing the committee decided that it would allow
the Member-elect the right to an open and public hearing, and the
right to a trmls('-ril)t. of every hearing at which testimony is adduced.

he committee has decided to summon any witnesses having sub-
stantial relevant testimony to the inquiry upon the written request
of the Member-elect. or his counsel.

The Member-elect certainly has the right to attend all hearings at
which testimony is adduced and to have counsel present at those hear-

ings,

%?1 all other respects, the motion is denied.

Again the committee states that this is an inquiry and not an ad-
versary proceeding.

Mr. Grocurean., Mr. Chairman.

Chairman Cerrer. Mr, Geoghegan.

Mr. Geoanrecan. Mr. Chairman, I would like to read into the record
at this timo a letter dated February 6, from the chief counsel for the
committee, to Mrs, Jean Camper Cahn, attorney for Mr. Powell.

DEAR Mgs, Canx: I wish to acknowledge the telegram received today by
Chairman Celler from Mr, Powell reading as follows :
“I will appear Wednesday at 10 a.m. with counsel.”

I assume that Mr. Powell's telegram was sent in response to the invitation
from this Select Committee dated Febrnary 1, 1967 inviting him to appear before
it on Wednesday, February 8, 1967, at 10:30 A.M.,, in Room 2141, Rayburn House
Office Building, Washington, D.C.

During the meeting last Friday attended by you, Frank D. Reeves, Hsq. and
Herbert O. Reid, Fsq., representing Mr. Powell, and Mr. Robert I. Patterson, Jr.
and the undersigned, representing the Select Committee, we discussed the sub-
ject matter into which the Select Committee desires to Inquire of Mr. Powell
when he appenrs before it. As indicated then, and in the letter dated February
1, 1907 inviting Mr. Powell to testify, these subject matter areas are as follows :

1. Mr, Powell's age, citizenship and inhabitancy ;

2, The status of legal proceedings to which Mr. Powell is a party in the State
of New York and in the Commonwealth of Puerto Rico, with particular refer-
ence to the Instances in which he has been held in contempt of court;

3. Matters of Mr. Powell’s alleged official misconduct since January 3, 1061,

Among the matters under paragraph 3 into which the Select Committee desjres
to interrogate Mr. Powell are paragraphs 1 to 11 of the “Conelusions” contained
in the Report of the Committee on House Administration, Special Subcommittee
on Contracts (pp. 6 and 7) relating to an investigation into expenditures dgrlng
the 89th Congress by the House Committee on Dducation and Laber and tht
clerk-hire status of Y. Marjorie Flores (Mrs. Adam C. Powell). For your con-
venience a copy of the Report is enclosed.

Sincerely.

[

WILLIAM A, GEOGHEGAN,
Chief Counsel.
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Chairman Cerier. That letter will be received in the record.

Mrs, Cahn?

Mrs. Cany. We would like to move that the record show that we
object to the overruling of our motions and we wish to renew at this
point each and every one of the motions.

We wish the committee to understand that we do not waive ihem in
any respect.

Further, we are ready to proceed, but under protest.

We have advised Congressman Powell to be sworn, and to answer
under oath any questions concerning age, inhabitancy, and eitizen-
ship, but no other.

n order to avoid needless repetition of objections, we would respeet-
fully ask the committee to attempt to c-mil:lmv their questions (o Mr.
Powell to these matters,

Further, T would like the record to show that to my knowledge I
have received at this point no letter from yon. I did indeed receive
1 col)y of one of the vnllumcs of the hearings.

Chairman Crreer. The objections that you raise were covered by the
motions which have already been denied. We will now proceed with
tho testimony of Mr, Powell.

Mr. Powell, will you raise your right hand? The Bible is right there
before you.

Do you solemnly swear that the testimony you will give in this mat-
ter now pending before this committee will be the truth, the whole
truth, and nothing but. the truth, so help you God?

Mr. Powerr. I do.

Chairman Cerrer. Mr. Geoghegan,

Mr. Geoarirgan. Will you please state your name?

Mr. Powern. Adam Clayton Powell.

Mr. GrowsircaN. And where were you born, Mr. Powell?

Mr. Powerr., New Haven, Conn.

Mr. GroanikgaN, When? The year.

Mr. Powerr. 1908.

Mr. GrocueeaN. And when did you move to the State of New
York?

Mr. Powert. Six months old.

Mr. Groanraan. Where is your present residence, Mr. Powell?

Mr. PowgrL. 120 West 138th Street.

Mr. GeosnraaN. For how long have you resided there?

Mr. PowrgLL. Since 1964.

Myr. Geocreaan. Prior to that date where did you make your resi-
dence?

Mr. Powerr. Various places, including an apartment on Seventh
Avenue. I forget the number. Between 138th and 139th, T think it
i8 2386. I am notsure.

Mr. GroeuraaN. You are a minister of the Abyssinian Baptist
Church?

Mr. PowgLL. For 38 years.

Mr. GeocnraaN, Where is it located ?

Mr. PowrLr, 132 West. 138th Street.

Mr. Grosnrean. And for how long have you heen—-are you the
pastor of the church?
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Mr. Poweni. Yes, sir.
. Mr. Grocurean. For how long have you been pastor?

Mr, Poweri, Full pastor since 1937, Prior to that copastor with
my late beloved father.

Mr. Geocrieaan, What political offices have you held?

Mr, Powern, 1 was elected to the New York City Council, T was
elected to the U1.S. Congress 24 years,

My, Geoanreean. For how long have you claimed New York as a
residence?

Mur, Powerr, Al my life,

My, Groosnecan, Do you pay income taxes in the State of New York?

Mr, Powini., Yes, sir,

Mr. Grogiieaan. Do you have an automobile registered in the State
of New York?

Mvr, Powern, No. 1 operate one that is registered, but it belongs
to the chuveh.

Mr. GeoGuirGan, Do you have a driver's license for the State of
New York?

Mr. Powrrn, Yes, sir,

Mr, Geoarreaan. Do you have any other addresses which you use,
aside from the address you testified to, as your place of residency?

Mpr, Powgrnn, None that I ean remember, no, sir.

Mr. Groanrcan, When was the last time you were in the State of
New York?

Mr. Powern. I came there bhefore my wvacation at the end of
November.

Mr. GrocrraaN. Which year? 19667

Myr. Powerr. 1966,

My, Grooneaan. Could you be as specific as possible with respect:
to the dates that you were in New York at that time?

Mr. Powkern.. No., I cannot,

Mr. Groaircan., Was it for more than 1 day?

Mr. Powerr. Maybe. Iamnot sure.

Mr. Geocnecan. Did youspend the night there?

Mr, Powerr. Now and then I did.

Mr. Grogumean. On the last oceasion of your—the last time you
visited the State of New York did you spend the night?

Mpr, Powerr. I don't recall that time, whether I did or not.

Mr. Grocurcan, This would have been in November, this past No-
vember 19667

Mr. Powerr. That is correct.

Mr. Groaneaan. Do you recall the day of the week?

Mr. Powernn, Oh, yes. Alwaysdid.

Mr. Groaneean. What day was that ?

Mr. Powern. Don't know. Can’t remember it.

Mr, Geosnircan, Do you recall from where you traveled to the
State at that time?

Mr. Powerrn, From Washington.

Mr. Grocieaan. Do you recall how you traveled

My, Powern. By plane.

Mr. GroaursaN. But you have no recollection as to whether or not
you spent.the night?

74-821 O—07——"0
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Mr. PowkLt. No, I cannot recall, to the best of my memory.

Mr. Grocrieaan. Do you recall what the purpose of that visit was?

Mr. Powkrr. To preach at my church.

Mr. Grocurcan. May we assume it was on a Sunday?

Mr. Poweri. At least it had to be on a Sunday.

Mr, Geoanraan, Where did you go after you left New York on
that occasion ?

Mr. Powerr. 1 don't recall. I think I came back here for the open-
ing of Congress, the Democratic enucus,

r. Grocuredan. Prior to this visit to New York, in November 1966,
to preach at your church, ean you tell us when was the last previous
time before then that you were in the State of New York?

Mr, Powerr. I preached at the chureh on the average of three times
every month,

My, Groanecan. This has been your practice for how long?

Mr. Powerr. Al my life,

Mr. Geoaneaan, Were you in New York in the month of Qciober?

Mr, Powernn., Yes, I was,

Mr. Grotikaan. 19667

Mr, Powern, Yes, I was,

Mr. Groaneaan, Were these on Sundays?

Mrv. Powerr. Always on Sundays.

My, Groankaan, But you would return before Monday?

Mr, Powern, I always tried to get back to Congress Monday
morning.

My, Grosuraan, I am asking you, would you return on Sunday ?
Would you actually depart the State of New York on Sunday?

Mr, PoweLrn, Sometimes,

Mr, Groaurean, Prior to midnight?

Mr. PowgLr, Sometimes,

Mr. Groaneaan, On some oceasions you stayed beyond midnight?

Mvr. Powgrn. Correct.

Mr. Grocurcan. On any of these occasions did you leave as late as
Monday morning, after, say, 6 a.m,?

Mr, Powerr. Oh, sometines, yes.

Mr, Grocuraan, When was the last time you were in the State of
New York other than on a Sunday or Monday?

Mr, Powern. I ean't recall. T have u political elub there, the Alfred
L. Tsnac Club, that meets on Monday nights, and stayed long enough
to talk to them once a month,

Mr. Groaurean. You gave as your residence n street address.
Would you repeat that, plense?

Myr. Powrrr. 120 West 138th Street, apartment 5-D.

Chairman Cerrer, Will you speak into the microphone?

Mr, Groaieean. And you pay ront there?

Mr. Powernrn. Yes, sir.

Mr. Groanraan. You pay rent there!

Mr. Powkrr. Yes,sir; by check.

Mr, Groairaan, Who is the owner of the apartment to whom you
pay the rent.?

r. Powern. Mr. Odell Clark, my friend for 30 years.

Mr. Geoeneaan. Will you desceribe your apartment, please? How
many roomsis it.?
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Mr. Powgrr, The apartment has a studio couch in the living room—
hedroom, kitchen, and a large foyer

My, Groanraan. Can you give us any indication as to when was
the last time you spent the night in that apartment £

Mr. PowkLr. No, I cannot.

Mr. Groanrean. Is it possible you did not spend the night in that
apartment at all during the year 19667

Mr. Powerr. That is not true.

Mr. Geoanreean. You did at least. some time during 1£36 spend the
night in that apartment?

Mr. Powgnn, Correct.

Mr, Grocrrecan. You ean’t pinpoint the date of the month?

Mr, Poweni. No,sir,

Mr. Groaurecan. You can't identify it with any specific business on
which you might have been in the State of New York?

Mr, Powerr. No, sir,

Mr, Grocnieaan. Where is your district congressional office located ?

Mr. Powern, It is located in my district club, and located in the office
building owned by Dr. Amon Wells,

Mr. Groanrecan. When was the last time you visited your district
congressional office?

Mr, PowkLrn. I can’t recall.

Mr, Geoanecan. Would it have been within the past 6 months?

Mr. PowgLn. Oh, yes, definitely.

Mr. Geoaneaan. Can you recall the date of the week?

Mpr, Powerr. No,sir; northe month,

Mr. Groouegan. Would it have been on o day other than Sunday?

Mr. Powkrr. Yes, sir. :

Mr. Groonraan. Did you vote in the 1966 congressional elections?

Mr. Powerr. Yes, sir. And I have documents to prove it in the
board of election in New York City.

Mr. Geoenrean. Did you vote personally or by absentee ballot?

Mr. PoweLL. Absentee ballot.

Mr. GeocuireanN. Where were you at the time?

Mr. Powerr. I wasin Washington, D.C.

Mr. GeooueaaN. Where else during the past 2 years, during, say.
the time of the 90th Congress, during the time of the 89th Congress,
have you spent your time?

Mrs, Canx, Excuse me. Mr, Chairman, I would like to obiiect to
that question as heing irrelevant and immaterial. I suppose this in-
quill‘y goes to the question of residency and domicile.

Mr. Groanraan. Inhabitancy.

Mrs, Canw. 1 believe this inquiry now, the present question happens
to be irrelevant and immaterial to that inquiry.

Chairman Cerrer. Objection overruled.

Mr. Powkrr. Upon the advice of counsel, 1 will not answer the
question.

Mr. Geoanrsax. Can you tell me approximately how much of your
timo you spent here in Washington or the surrounding area during the
period of the 89th Congress? )

Mr. Powrr. T was herve for 6 days a weel and sometimes 5, working
with my collengues, turning out 60 laws, and haven’t lost one,
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Mr. Groankcan, Mr. Powell, according to information obtained
from various public records in New York, you have been cited four
times. You have heen ordered arrested four times on two eriminal
contempt citations and on two civil contempt citations, Is it for this
reason that you have not been in New York sinee November 19667

Murs. Cann. Mr. Chairman, I would like to objeet to bringing in this
matter. We stated beforehand that we would ask Mr. Powell to limit
his answers to questions concerning age, inhabitaney, and citizenship,
and that we had advised him, unanimonsly, not to answer the other
questions,

Chairman Cereer. 1 am constrained to overrule your objection.

Mr. Powern. On advice of counsel T refuse to answer any questions
other than uge, citizenship, residency in New York.

Mr, Groanrean, I believe these questions are relevant to those
mitters.

My, Powkrn, I amsorry,siv, T will not answer them.

Mr. Geociieaan. Mr. Powell, I would like to ask you whether or
not it is your intention to be in the State of New York at any time so
long as these arrest orders are pending against you.

Mr. Powkrr, I refuse to answer it on the same grounds stated by
my counsel, and upon their unanimous advice,

My, Groankaan, Do you have a telephone listing in New York?

Mr. PowkLr, 1 make it a point of not—I do not have a telephone
unywhere,

Mr, Groauraan, You have neither a listed nor unlisted telephone
number?

Mr, Powernn. No unlisted, even. Not even in Washington.

Mr. Groenraan, Mr. Powell, do you own any property other than
in the State of New York?

Mrs. Cann. I am sorry, but I have to once again object. T do
not see this as being relevant to the question of age, citizenship, or
inabilitancy.

Chairman Cerier, You refuse to answer that, Mr, Powell?

Mrs. Cann, Iadvise him not toanswer,

* Chairman Cenrer. The record will show that,

Mr. Powert. I will not answer any questions except. those that were
outlined by counsel, because I would not. want. you to force me to
break the Constitution.

Mr. Groaniraan. Do you own or lease any property in Bimini,
Bahamas, British West Indies?

Mrs, Cann. It is the snme question, I believe. I advise him not to
answer.

Mr. GroauraaN. With respect. to the apartment that. you

Chairman CeLuek. The record will show that Mr. Powell has de-
clined to answer the question,

Mr. Powerr, Correct, Mr. Celler,

Mr. Geoaneaan, With respect to your apartment in New York at
120 West 138th Street, apartment. 5-1, does any other person oceupy
that apartment.?

Mr. Powrrr. Yes. Mrs. Clark,

Mr. Groanraan. Mr, Clark?

My, Powkrr, Mrs. Clark.

Mr. Groanrean, Mrs. Clark?
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Mr, Powernn. Mr. Clark 1s here in Washington most. of the time,
working,

Mr. Grouniecan. Mr. Powell, the commitiee has asked me if T would
interrogate you with respect to four outstanding arrest orders in the
State of New York, (wo arising out of criminal ('011t('.m‘)t citations and
twoarising out of n civil contempt citation, Are you willing to respond
to questions in this connection ?

Mr. PowerL, Upon the advice of counsel, no.

Mr. Groaneaan. Mr. Powell, the committee has also directed me to
inferrogate you into matters devoloi)cd by the ITayes subcommittee,
specifieally the conclusions reached by that committee, paragraphs 1
to 11, on pages 6 and 7 of that committee’s report. Would you please
indieate whether or not you intend to respond to any questions directed
to those matters?

Mr. Powern, On the advice of counsel, 1 will not. respond to any
questions except those in the Constitution,

Mr, Groanraan, One further question. Mr, Clark has indicated the
last time you stayed at apartment. 5-1), at 120 West 138th Street, was
the summerof 1966, Isthat correet.?

Mr. Power. 1 donot remember,

Mr, Grocieaan. Excuse me. T would like to rephruse the question.
My, Clark has indicated that the Iast. time you stayed at apartment
5-D, 120 W. 138th Street, was the summer of 196565 is that correct?

Mr. Powern. I donotremember.

Chairman Cerrer, The Chair wishes to state that with reference
to your refusal to answer questions propounded to you by counsel, 1
wish to remind you, the witness, that. the mandate of the committee
pursuant to Iouse Resolution 1 is very brond. By letter dated Febru-
ary 1, 1967, the committee outlined to you the scope of its inquiry,
namely, No. 1, your age, citizenship, and inhabitancy; No. 2, the
status of legal proceedings to which you, the witness, is n party in the
State of New York and in the Commonwenlth of Puerto Rico, with
particular reference to the instances in which you had been held in
contempt of court: No. 3, matters of your alleged misconduet since
January 3, 1961,

Now, in the light of your refusal to testify to these questions, the
committee has no alternative but to draw whatever inferences reason-
ably flow from this public record.

Without the benefit of your testimony the committee will have to
draw upon other sources for information it deems relevant, competent,
and material to the enumerated issnes under investigation,

Under these circumstances, Mr, Powell, I urge you, as chairman,
and personally, to reconsider your refusal.  We will be glad to declare
a short recess, should you wish to consult with your advisers on this
score,

Mr. Reeves, Mr. Chairman, so that the record may be clear with
regard to the issues to which you just addressed yourself, the Con-
gressman’s position, which represents the advice of counsel, is what-
ever may be the language of the resolution, whatever may be the com-
mittee’s interpretation of that language, that we believe, as set. forth in
the various motions, the brief, the nrgument presented toduy, that
they go beyond the constitutionally permissible scope of inquiry before
this committee.
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So that the Congressman’s refusal to answer the questions which
o beyond what we conceive, what we believe to be the appropriate
scope of inquiry, is based solely on our position that the Congressman
is not unwilling, unprepared to cooperate with the committee, but
cannot and will not do so under the circumstances where we believe the
proceedings to that extent are illegal and unlawful.

Chairman Cereer. Your objections are properly recorded.

Under the circumstances, it would be useless to continue with Mr,
Powell, with his areay of counsel.

The meeting is ndjourned, subject to——

Mr. Reeves. May Isay one more thing, Mrv. Chairman ¢

We have also indicated that to whatever extent—as 1 nnderstand
the committee’s ruling, for purposes of any other proceedings in con-
nection with this matter, that Mr. Powell has the right to be present
and to be represented by counsel. T assume that that will be followed.
Again not waiving objections, any objections that we stated.

Chairman CerrLer. That is perfectly proper,

Mr. Regves. T would like to make one more representation to the
committee,

We have, nnd are prepared to present for the committee, docunien-
tary evidence supporting, and in response really to some of the ques-
tions which have been asked by counsel, that is documentary evidence
above and beyond Mr. Powell’s testimony, We would request the
opportunity at this time to present that evidence,

Chairman Cerrer. When you are ready to submit the data, we will
be glad to receive it for whatever it

Mr. Reeves. Weare prepared to submit it right now.

Mr. Kunsrrer. We are prepared to offer it right now.

Chairman CeLrer. T would like to know what it is. T suggest thad
vou confer with counsel hefore you put it in the record.

Mr. Kunsteer. We would like to make the proffer.

Mr. Reeves. We will make the proffer and yon can have it and rule
on that which you desire to admit.

Chairman Cerier. T won't promise to put it in the record. Tet us
know what it is.

Mr. Kunstier. T have before me the birth certifieate of Adam Clay-
ton Powell from the State of Connectient, indieating the issue of nge
and citizenship. Tt isour No. 1.

Chairman Cerier. We already have that. We will be glad (o
receive it again.

Mr. KunstLer. This is the official document.

T have a bank statement dated December 14, 1966, from the Chase-
Manhattan Bank of the city of New York, showing a present balance
in Mr. Powell’s name, and listing his address nt 132 West 138th Street.
That is No. 2.

Chairman Cerrer. That will be received. ) _

Mr. Kuxstrer. Nos, 3 and 4—3-A and 3-1, are voter registration
eards for Mr. Powell. The first one, 3-A, shows his residence at 2368
Seventh Avenue, dated January 7, 1964.

Chairman CerLer. Who issued those cards? )

Mr. Kunsrrer. These are issued by the Board of Elections of the
city of New York. . .

1 have as 3-B—after his change of 1'osidonr:¥', showing him at 120
West 138th Street, registered on October 13, 1964,
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Chairman Cerrer. They will be accepted.

Mr, Kuxsteer., T have No. 4, a telegram dated yesterday, February
7, 1067, from Maurice J. O’Rourke, commissioner, New York City
Board of Elections. It reads as follows:

The official records of this office show that Congressman Adam Clayton Powell
as u resident aud duly qualified voter of New York City voted by nbsentee ballot
in the November 1966 gencral election in New York City in aceordance with
Section 151 of the clection law,  Certifled proof follows. I am available for
personal appearance in this matter if such appearance is desired by Committee.
Muurice J, O'Rourke, Commisisoner, New York Clty Bourd of Elections,

Chairman CerLer. That will be accepted.

Mr. Rerves. May we ask in connection with that when the certi-
fied evidence arrives that it may be presented to the committee?

Chairman Cerrer. Yes, sir.

Mr. Ku~steer. No. 5 is a document, a photostatic copy of which is
before you. It is the certification by John P. Lamenzo, secretary of
state of the State of New York, that Mr. Powell was duly elected in
the November election.

Chairman Cerrer. We will receive it.

Mr. Kuxsreer, No. 6 is the eanvassing report of the Board of Elec-
tions of the C'ity of New York, dated December 1. 1966, showing the
total number of votes cast for Mr, Powell,

Chairman Cerrer, That will be accepted.

Mr, Kunstier, No. 7-A is a copy of his New York State income
tax return for 1962,

Chairman Ceneer. That will be accepted.

Mr, Kunsrrer, No. 7-1, his income tax return for New York State,
1963,

Chairman CerrLer. Aceepted.

Mr, Kunsrner, No. 7=, his New York State income tax, 1964,

And 7-D, his New York State income tax resident return for 1965,

Chairman Cerrer. They will be accepted.

Mr. Kuxsrier. No. 8 is his estimated income tax form, form 1-N,
and New York City 5, which is the estimate of the new city income
tax for the city of New York. .

Chairman Cerrer. That will e included.

Mr, Kexstier. That is for 1967,

No. 9-A and 9-B, selected portions of the testimony of various peo-
ple in the State of New York sustaining the substituted service on
Mr. Powell of the various orders in the various court proceedings,
showing he was a resident of the City of New York.

And T might add that Mr. Geoghegan’s statement about him not
sleeping, T believe, except

Chairman Cereer. You should—

Mr. Kunstrer, Is contradicted.

Chairman CeLLer. You should confer with counsel—

Mr. Kunsteer. We are only offering excerpted excerpts. Some
are in the comnittee's hands already.

Chairman Cerier, T still think that should be submitted to counsel,
and the committee will reserve its aceeptance.

Mr, Kunsteer, Tam perfectly happy to do that.

No. 10, in answer to one of Mr, Geoghegan’s questions, is n New
York State driver’s license expiring June 30, 1967, in the name of
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Adam Clayton Powell, Jr., showing his resideney at 120 West 138th
Street, Apartment 5-D.

Chairman Cerrer. That will be accepted.

Mr. Kunstiek. T also want o offer—you can probably take judicial
notice of this—the Congressional Directory. the 83th Congress, Jan-
uary 1966, second session, page 111——

Chairman Cerrer. We will take oflicinl notice of that divectory.

Mr, Kunsrrer, Tt shows his residency.

Chairman Cerrer. You don't. want. the directory in the record.

Myr. Kuxnstrer. Just. the profier of page 111, shows him Tisted as a
resident. of New York City.

Chairman Cenier, We will take notice of that, :

Mr. Kunsrtrer. Also the pictorial divectory for this year shows him
also as a resident of New York (fity.

Chairman Crrier. Is theve a good picture of him¢

Mr, Kunsrren., Ttisa very good picture of all of you,

Chairman Cerkr. We will aceept that.

Mr. Kunstrer. That is page 98 only.,

We would like to hold the record open for the following-——--

Mr, Moore. You are gaining when you say the pictures all re-
flect well on us.

Mr. Kunsreer. Tsay thisadvisedly.

I also would like to hold the record open for the following items
which we will submit to counsel. '

One, the canceled cheeks showing M. Powell’s payment of the rent
referred to for both his apartment on 138th Street and for the apart-
ment on Tth Avenue,

Chairman Cereer, That will he subject to approval of counsel.

My, Kunstrer, Also showing payments to Consolidated Edison for
utilities at the Tth Avenue residence.

Chairman CeLrer, Same ruling.

Mr, Kunsrrer, Next, a certification from the board of election re
the absentee ballot referred to in Mr, O'Rourke's telegram.  When it
arrives it will be offered to counsel.

Next, a photostatic record of Representative Powell’s voting vecord,
voting registration, for 3 years, from 1962 through 1965.

Chairman Cerrer. Yousay voting record ?

Myr. Kunsrrer, The photostat from the Loard of eleetions showing
his registration, not. his congressional voting record.

Chairman Cerrer. That will be aceepled.

Mr, Kunsrrer. Lastly o photograph of the vestibule of 120 West
138th Street showing the Congressman’s apartment and his name that
has been there ever sinee he has lived there,

Chairman Cernrer. That will be aceepted.

My, Kunstrer. T would like just fo make one statement, Mr. Celler,
We would like, since some of these are his own documents, like his
driver’s license and so on, we would like the opportunity to offer them
and then replace them,

Chairman Crruer. With photostatic copies?

Mr, KunstrLer, Yes,sir,

Chairman CrrLLER {Tery well. ,

Mr, Kunsrrer. Thank you very mueh.  That is our proffer.

(The documents referred to arve as follows:)
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EXHIBIT 4
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January 23, 1967

TO WHUM IT MAY CONCERN:
I hereby certify that ADAM CLAYTON POWELL has been
duly elected a Congressman in the 18th Congrsssional

District of New York on November 8, 1966,

A copy of the Statement of the Canvassing Board of

the Cit.jr of New York is hereby annexed and made port

hereof .



74

STATE OF NEW YORK, ss:

IN RE ADAM CLAYTON POWELL

We, the At y-G » State Senstors and Members of Assembly, constituting the State
Board of Canvassers, having canvassed the whole number of votes given for the oiflce of REPRE-
SENTATIVE IN CONGRESS in the several ionel districts as d at the geneal
election held In said State on the eighth day of No\rembu 1966, according to the certified state.
ments ofthe zaid votes received by the Secretary of State, in the manner directed by law, do hereby
determine, declare and certify that for the

First Congressional District ........veeeees
Second Congiessional District...........
Third Congressional District .........
Fourth Congressional District....c.ceues
Fifth Congressional District....
Sixth Congressional District ..,......0
Seventh Congressional District........
Eighth Caongee .sional Diatuct..........
Ninth Congressional District .
Tenth Congressional Diutlict....m.......‘.......‘.....
Eleventh Congressional District ...covvimiininnninens
Twelith Congressional District. ...
Thirteenth Congressional District.
Fourteenth Congressional District
Fifteenth Congressional District ..ovvviviiaraniinnenens
Sixteenth Congressional District...cccciviiiriniinsnanss
Seventeenth Congressional District...cciviiieiciinnsan
Eighteenth Congressional District .. ..vvviiivrininnens
Nineteenth Congressional District ....ocvvvirivvvnnens
Twentieth Congressional District.....
Twenty-firs. Congressional District ...........
Twenty.second Congressional District
Twenty-third Congressional District........
Twenty-fourth Congressional District.........coiveenes
Twenty-fifth Congressional District ....voveiinicnsnns
Twenty-sixth Congreassional District.......covvivernens
Twenty-seventh Congressional District.,
Twenty-eighth Congressional District.

Srrirersaisasansy

Twenty-ninth Congressional District... ween

Thistieth Congressional District.......coviiiiiiiinninns
Thirty-first Congressional District .......cevvviininens
Thirty-second Congressional District ...covvvivianaene
Third-third Congressional District ..ocviveiriiiiiinnns
Thicty-fourth Congreasional District.....
Thirty-fifth Congressional District ..........
Thirty-sixth Congressional District.....
Thirty-seventh Congressional Distelet.........
Thirty-eighth Congressional District .....vevniees
Thirty-ninth C ional Di
Fortieth Congressional Distriet ...coiviiiieainnaiesnnns
Forty-first Congressional District ..ooceuiirieieinennns

OTIS G. PIKE
JAMES R. GROVER, JR.
LESTER L. WOLFF
JOHN W. WYDLER
HERBERT TENZER
SEYMOUR HALPERN
JOSEPH P. ADDABBO
BENJAMIN S. ROSENTHAL
JAMES J. DELANEY
EMANUEL CELLER
FRANK ]. BRASCO
EDNA F. KELLY
ABRAHAM ]. MULTER
JOHN J. ROONEY

HUGH L. CAREY

JOHN M. MURPHY '
THEODORE R. KUPFERMAN
ADAM C. POWELL
LEONARD FARBSTEIN
WILLIAM F. RYAN
JAMES H. SCHEUER
JACOB H. GILBERT
JONATHAN B. BINGHAK
PAUL A. FINO
RICHARD L. OTTINGER
OGDEN R. REID

JOHN G. DOW

JOSEPH Y. RESNICK
DANIEL E. BUTTON
CARLETON J. KING
ROBERT C. McEWEN
ALEXANDER PIRNIE
HOWARD W. ROBISON
JAMES M.HANLEY
SAMUEL S. STRATTON
FRANK J. HORTON
BARBER B. CONABLE, JR.
CHARLES E. GOODELL
RICHARD D. McCARTHY
HENRY P. SMITH, Il
THADDEUS J. DULSKI

were, by the greatest number of votes given st maid election, duly elected REPRESENTATIVE IN
CONGRESS.

Given under outhends at the Department of State, the 15th dey of December, in the year of our

dred sixty-six, -

Lord one th

nd nine h
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LOUIS J. LEFKOWITZ, Attorney-General
JULIAN B. ERWAY, State Senator
NATHAN PROLLER, State Senator
HARVEY M. LIFSET, Nember of Assembly
CLARENCE D. LANE, Nember of Assembly

STATE OF NEW YORK
Department of State

1 certify that 1 have compared the l'oregolllg with the originel certificate filed in this depart-
ment, ‘and that the same is o tt p from and of the whole of such original.

GIVEN under my hand and official seal of office, at
the City ol-Albany, this 15th dgy of December,
1966. %

JOHN P. LONEN‘ZO,
Secretary of State

STATEMENT OF THE CANVASSING BOARD OF THE CITY OF
NEW YORK, HELD WITHIN THE COUNTY OF —_aew YK |
in relation to the votes cast for the various Offices at the
GENERAL ELECTION held on the_8& Day of November 1966 _

.............................. , City of New York, having met on the. #p Jithy 17th, 21st, 254h
_______ and 26th days of Novexber and the lst day of Dececber

whrywrotNovember, 196 6. to canvass the votes given in the several election districts of said
County at the General Election held on the..®*8.. Day of November, in the year aforesaid,

comprising the assembly distriets; all within Yo County, in the City
of New York, do hereby certify as follows: That the whole number of votes cast for the office
of mﬂm n m’ w m . Wab........ ”‘ m-..--.-."..‘...—

of which each of the following Candidates received:—

LASSEN L., WALSH REP, 10,m
ADAX Co POVELL e, 43,308
RICHARD PRIDRAUX . LI8, . 9%
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of which were soattered o
of which were unrecorded N,
Total.... 390 .

WE CERTIFY this statement to be correct, and have caused the
same to be attested by the slgmltures of the memhars of this Board,

:z that the lhu tabulation,
) nlurnl filed by the In.

Chief Clerk, Bonuh of. Rz
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EXHIBIT 7A

NEW YORK STATE COMBINED INCOME TAX RETURN-1962 ~.

LA CITU TR (1] T T D——— | — T ——
M. . Sive "W'-"' FOR RESIDENT MARRIED PERSONS FILING A JOINT FIDERAL RETURN
STATE RETURNS

o Tarwtion end Fones WHO ELECT 7O FiLi SEPARATE NIW YORK e
Firsh mymes wed middie Infiaiy of busband ond wils | Lar voms | Vour Sacial Sevarity Hembwr
L j- e M’f

*’l OAr] x YETT [4 o Cervpation

Home
Korc /o Ltz w{' ’2 Sz et ﬁ/a,,;/,,,,w(’; Wite' Sociel Secariy Nember
and itreet o route Aph N, I I
//’ !// L RT Al /[/ \{ Ocevpetien

» o port ofice Forlal rone ruriber Tials
A.\ﬂ'-nMMﬂdﬁﬂnfﬂmmiﬁnhmm".m-ﬂfu ONe
H"Ho,™ give poriod of WY, reald From: (ma., dey, w.). Tot (me, dey, .}
B. County In which you five. S— —
a] JOINT AMOUNT {b] HUSIAND (o] Wird

I.‘l‘ohllmotl'mmlm'l.S:hA.unhmloﬂmbﬂlﬂ.,..“.....Jl{r 5 U8 197 1508 4 “re | —
Additioms: 2, Interast Income on thate and local bonds, other than New Yark

T 3. Other additions (Specity).
e s 4. Sum of Ines 1, 20nd 3.0 sveevnrerernnnnns Jii 3
bamliea 1 Subroctionsr 5. Intwrest Income on United S . S

6. Lins dlemine B....
7. Other sbtractions (sp
8. Line & lesa line 7 (Total New York Incoms) ..cvvressnsnsnsrpionsrsnes
9. Stondard Deduction: 10% of combined husbond ond wife Income on B

divided between them as deslred, but their total deduction mey not
10. Totol itemized deductions from Federal et .ueuseasssrnreress |32

12, Somoflines 100nd 1. ueenrininsnrrnnnrnsrsenssnsssessases | St G2
13, Income tares Included In ameunt on fine 10 and
Irterest paid fo corry bonds sxempt From Maw York income for, . . . ru2l || by in
14. Line 12 loss line 13 (Now York Hemizad deduction). .............. [B 23525 [778 235+ [*-]$
T |$ 22 T
;]
$

15, Lino 8 Ioullul'u 4 R L T T L P e L PP P PR T ST PP PR

17, Line Isluslim [ [Nw'forlhml:lt Iml
18, Tox on amount on fine 17 (from rate scheduls on back of this form). .
19. Statutory credit (the printed omount must be used) .. .oovvuvvnnnns
20, Line 18 lesa line 19 (New York #ax) ;.

Hustano |
21, New York tox withheld - ottach Forms IT-2102 |$
22, Paymants on New York Estimoted Tex....... Ry
230,Line 21 plv3 Bne 22...vurnsennsnsnsnnesnild (3

b Refer to instructions befors making entry on this Ene,
Enter payments from fine 23a In applicabls column for husband ond wife. . .......
24, IF fox b larger b), enter Bol Due.
Pay ful el doe with T e o "l York Sree hsome T Bomeen”
25.  your payments (ine 235) are lorger than your tox [ine 20}, snter Overpayment, .. *.
M_Mdhﬂhwmmulmﬁlﬁuﬁd'lu....... -

issnnnassansssansnnnanasn

[<) Applied o mmﬂ Business Tax on ottoched Form 202 .. ..o.0. .. ®
: T

RETN el ]
g /3

u-a
y
s

Pyl T

Nuﬁ-d'ammodim_ Witv's sigaaters and dote /

T4-821 O—6T7T——0
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IN RE ADAM CLAYTON POWE

EXHIBIT 7B

o wthar Terable Yoar

NEW YORK STATE COMBINED INCOME TAX RETURN-1963

S T —

Wugloning — IV
FOR RESIDENT MARRIID PERSONS FILING A JOINT FEDERAL RETURN

LL

—

Firtt sames end Last name

Adam snd Yvette

Powsll

WHO ILICT TO FILE SIPARATE NEW YORK STATE RITURNS
wits

Y16

Hembar and ihast or rvral revte

Rome 6/0 Chester A. Bagley, 2 Maryton Rd, _

Apt, Ne.

Yowr vecial mwlt numbar

[ Occwpation Minister
|and Congregsman
‘Wila's seclel ssevrity sumber

White Plains, New York | Occepation
o, Sisge o o oFcs s Bodied)] Seoretery
A Wory both burband end wife Now York Stote residonts during the sntire yoar?.... | 0 Yu u Ne
W N give paried of B Y. resldance: From: (me., day, p1.)- e T8 [, dor, w0 ) —
3. Couply wher T —— g e a s
e, ]J.Laclmmﬁiﬁ' [b] HUSIAND [s] WIFE
I fah"nem[hmin! Sch. A, on back of this form). ........... Hw_lﬂ_hghﬁﬂhz.
Wea  Additesn 2. Interest income on stote and kcal Iwndl. other than New Yark —_—
."",,:5‘..4“ b T ——— - .
it 4$unoflfln||!en¢l! ......
Bemlsst " Subbectiens 5. Interest income on United States obigullm.
b Line dbess line 5......00oiiiniiiieiiiiiiii i
7. Othar. -
8. Ling & Toss line 7 (Total Mew York income) +.......vveuenneenses.s rereiieninaa el 36,005 1381 ..13,408 K2
9. Standard Deduction: 10% of combined income on line 8 —to be divided batween

huibond and wife os desired, but (otal moy net exceed $1000.....coinnnse. o ®

10. Totol itemized deductions from Federal ratum. ...... ... . 21,767] 63

11. Life tnsuronce pramiums and
ther deduct

12, Sumof fines 10and 11, .00vvnnninniiinnnns T .
12. Incoma taxes inchuded in amount on line 10 and
other sbtractions ...

Mote: f an amount is entered on line 9

00 above, omit entries on lines 10 through 14

HNew York ilemized deduction in column a

on fine 14 may

by husbond and wife in columns b and e

be divided os duiired

14, Line 12 bess line 13 [Ne

IS5 LineBlessline9or 14............

1. Exemplions: {sew instructions)........... .
17. Line 15 loss fine 16 (New York faxable income) - - .
18. Tax on amount on line l?tlmmcth-loonbnclohhulan P

19. Statutory credit. . cetreanaesrrbsanrany
20. Line 18 loss fine l?[NwVedIn]‘.‘..”..

HUSIAND

1,000 64

%1+ New York tox withheld = attach Forms IT.2102
22. Payments on New York sstimated tox. . ...
23a. Line 21 plus line 22

b. See instructions before moking entry on this fine.

16

Enter paymants from line 23a in oppliccble column for huiband aml wife.

24. If your tox (line 20) s larger than your payments [line 23b), enter EALJ\N.C! D‘UE ]
Pay full balance due with this return fo "New York State Income Tax Bureau™

25. If your payments (line 23b) are larger than your tox (line 20}, enter O\FEIPAYMENT *

26, Amoupt of Eine 25 to be: (o] Credited to 1964 nllmdldmmhmﬂ-llﬂl

{b) R
fe] Applied bo_ unincorporated business tox on attached Form 1202, ... 0....o.o.®

““Huibasd's Ngraters and dots Wila's igaaters and dois

Fyantvre of proparer siher thon fuspays
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17-208 Page 2

79

SCHEDULE A: Incoms from Faderal Form 1040. (Enter In Column o the llems below frem the line numbers ot they o

page 1 of Federal Form 1040. Omit lines 1 through 3. Moh first amiry from line 4. Enter In
besn _rep Federsl returm of h

l.'.nlumlu
and

(o) WiFR

end g
‘wife,

the items of Incams which wevld have
rm:_mm;ﬂ__m_w

4. Total wagn, salaries, # ond sncers oll-n:
b:ﬂmn e1panies, ud:q.:.d m“ “m 35,809|32| 22,500 j00

13,309

32

B v, Dividends o ovinuiinaiinninninns, BT

BuInberesh.ceiiiiieeirneeaanas 90 90 100

179

0.

# Ronts,royolHet, pentions, ste. (ixploie, in Schadule B balew), 1. ...+ a8

& g, Bainess Income [stote pe )os
Totol receiph . Grons preft e

b Sale or sxchonge of preperty.....ovviennenns sssesnnarnie
Nt long-berm gaks or loss from Sch, D Fed. Form 1040 _.___

c.Form lnoome ... ...t ey

7. Totol {add lines 4 hrough el o vevvnvunernnsinssasnnsarisness

8. Poyments by se'f-employed parsom to retirement plans, sbe...oo... o
8l 13,488 2.

9. Totl income [sob'roct Bne 8 from 5ot 7). .. vvvrennennnennnsennt
(1f the totol of Cols. b ond © Is not squol te Cel. o, attach explanation)

nuwuun.wmmu Faderel Form 1040, (Enter the Hems belew s they sppear on page 1 in separaie

Mldhﬁnlhlmh"?mllﬁll.mﬂrﬂwﬁm?mllll

Part Il. Parslon and oneity

Port iV, Rent ond Income ..... 17310
Part V.Oﬁuhu?:'z
it £X P N
ma.rrwuw..av[munuc-udscw .sm.]_ L L3630 08
SCHEDULE C1 Itemized deductions from Federal Ferm 1040, Complote this schedvl L d deduction ls doimed
on line 14, poge 1. (Enter the items belew ws they sppeor on poge 1 of Form 1040.)
1. Laalan

ComtribiHONt. s st teasneussrnissannerirsnreriersneansnssaressrrrerssssnsntnnnnseressnranssnssssns
Intarest wxparss ... . .

Brresansasaus

Medical ond dentol expanss. .. ..

T T TP PP

R T L

D N T T L

" Totol deductions fo1 shown on page 2 ‘of Fedaral Form 1080). ceenrerannneeee FTTTTTITIT T

TAX RATE SCHEDULE
husband ond wite ly on Inceme rep

Entor on lne 10, poge It

2% of emount on lies 17

of sacems over

....ﬂllph 3% e e $1,000
AN e 3,000
B% o~ 5,000

+.520 phat 0% o o == 11,000
llM—-—-—-—-llM--n..........lﬂ % e e 13,000

IS000 . .. &IG e 15,000

Pope
Attoch copy mumbered 1'.03 lﬂll‘rmhhlﬂ oot (Porm
"y Tax Hotament
w Md':nu-ulhud

:
i
i

. 1
tmnmnumhﬁdﬁuhm‘rﬁhm
nrves your
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EXHIBI'T 7C

N.Y. STATE COMBINED INCBME TAX RETURN - 1864

LL

of tanable yuar baginnlng 18 A— I | -
FOR RESIDENT MARRIED PIR’DN‘ ﬂl.lm A JolN'l' mmn RI'I'IJIN
WHO ELECT TC FILE SEPARATE NEW YORK STATE RETURNS ®
Fiest namus wnd initials ol husband and wife Lait name Huvbard s vocialsecunty mmk
) 119 | 03 | AF19
1 & Man and Yvette Powell Tecupation r
! - & Geprenens

[Nome . ofe ChesterA. Bagley 2 Karyten Bd,

Wile's 10cral sacutily nomber

Mumbar and sirast ar rere’ rests

White Flains . New York

Apt. Ne.

w] " Cily. viiags 87 port afca aod Siate

Fortal TIF cuda | Secretary

A Wors bath busband a1 : wils Now York Stale corldunts during the snilrs yaar?......00 Yor  [] No

B, County whars you live.

11 Na" give poried of M. Y. rasidunce: Froms (m., éor, W) e Tot (ma., doy.v1) o
<] JOIRT 4 BUNT {b] HUSKAND o] WIFE
1. Total income [from line 11, Sch. A on back of Iﬁkfem}....‘..“,.hm P A9 15 Bnit-ﬁ
Heta: H sa wairles 2. Additiems. .......... NertienarIRerETarat b Rasas
r.'.':':m ':.':: 3, Sum of lines 1 and 2
Hre lia | o iy 1. 4. Subtractions ...

l. l.-no 3 Ilu Iiu 1 {fe!ul Naw Yerk incoma) .
late lines ba to be.
a. 'I'ml temired !lldu:lmnl from Fedo-al raturn. eriiaianaes -
b. Life | pramiums and other ded: . |
eSumoflinmsdaand bb......ovonoiiii i .
d. Income tares Included in Fine bo nnd othor sublractions. .. ...
. Enter fine bc loss line &d or claim Standard Deduction by entering
10% of combined income on line §, but not more thon $1000.
Amount in eclumn o mur be divided as detired by husband and

wife In columms b and c.
. Lin0 B 1038 A8 68 «.vvveernnssninnnnerirrnnnersrsnsnnrenesnrnesantaeaeeseessfo 83
B. Exemplions: (e fnﬂlvﬂwm} .............. . 00
9. Line 7 lews line 8 (New York lasable h:ome] . . -._"f; YE) %
10. Taz en amount on line ¥ |from rate uh.duln an bocl of Ilm fnrml vess -
11, Statutery crudit ,....... [P srrencaniEn . . n,ll_:..g m.'_z..%.
12, Line 10 less bra 11 thrmul in:m !on} ...............

13, Unincorporated business tax from Form 11202

HUIIAND WIFE

18, Maw Yerk tax withheld - aHach Forms IT- IIOI -

16. Payments on New York sstimated tas .
17a,Sum of lines 1S and 16
b.Ses instructions befors making entry on this line,
Enter payments from line 17a in applicabls column for hutband and wifs. .
I8. If your poymants [line 17b) are less than your tox [line 14), enter IALANCE DUE *
Pay full holance dus with this return to "New Yerk State Incoms Tor Bureau”
19. If your payments (line 17b) cre larger than your tor [ine 14), enter OVERPAYMENT *

20. Amount of line 19 4 be: 9] Cradited to 1965 estimated fax on Farm IT-2105. ...... .
[bj Refunded ..o el e ariieiieciaiies . I
Do not writs in 1pacei balew
Heiband s ugrature and dals Wila's slgaatore and dote -

Sognature of preparar sihar them tazpayer wddren F I
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EXHIBI'T 7D

81

IT-201 N. Y. STATE INCOME TAX RESIDENT RETURN-1965
B oot Feaes or tmsbla yeir beglaning 19...... snding Boe |,
Firtt name and initial Lest M’l Your 1ocial srcurity number
| £ Jr
"\ﬂ '4,")72/ o foet THE A’_ﬁ/‘f-z. P O
).L Home ‘"}old rotumm of huiband oed,wife, via Ak names and Initials of beth 2 A -
Addreis s .t R Spownn’s momber If [slnl retvrm
. Tember a7 sireat s rupel reete” 7 TH R | v el et
N MR ST W Ll T i e N [Gowpatien
w | City, village or port efice and State Pﬂ_{ P cods
If husband ond wife file @ [eint Federal return ond elect to file separate State returms, you must use Form IT-208.
A I marvied, are you Ming u Joivt Fedoral mvm?,ovvineeae-[] Yoo [0 Ne D, Wers you » New York State reldent for
B s your apours Mling @ separats New Yerk mhemn?ooooonn[] Yoo [ He e ertire yeor?.. O Y [ He
H "Yea™ anter name of spewee, H "He.® gire perded of ILY, reddence:
M-Imkr.w!
€. County of reldence. — Tor_ [me. doy, y
7 Totol Income (ine 9 of Faderal FOrm TOR0) . csresrssreresssceeeessrerooenrorsenersisiiioisinoe s Sil 3y 76
EDDATE b Aedneigii)
TR K Subloctons LA 5 (AR OE 4 Taee 133
B, Line 3 loss ine 4 [Totol New York Income)..ovveivs nianiesinssnsmscininissmssissniesasnaiens® Yo7l r v

& Stondord Deduction | Enter 10% of Nine § on fine Se, but not more than $1000. If huband and wife fils
OR separate retums, the folal of thess entries for both may not wxcesd §1000.
Hemlzed Deduetlom

. Total itemized deductions from Fedoral M. . .vvvesvnsesvassssonnnnsesssomdlZ2 |2

b, Life 1 [ + and other deductions, ...ooviiiiiiiiiinnns

€ Sum of nes 80 6nd Bbussruaiiesnisiarieiieaioniiiiissnsineiiiniiiines i
d. Income taxes Included In fine ba and other tubtractiont. . uuaseunrunnsiiinnns S =

o Line b¢ bens fine 8d or Standard Deduetlon..ouvvennvinnnas

LELTY

7. Lin 6 lo1s liow 68 vuveansseronnennsesirnns MEANERT7)
8. Exemptions from Federal ratum, PO
9. Line 7 loss fine 8 (New York toxable tncome)....us 2 s 6 3 |wr
10, Tox on amount on Nne 9 (frem rate scheduls on bacl]. .. S | Sa
11. Statutory eredit = check box and enter amount cloimed:

O $10.00 Single [ $25.00 Head of Houtshold or Survivlng spovte with dependent child _ ;

] $12.50 Married = filing seporate returms 2 $25.00 Married = filing [olnt raturn. iuvveuses »
12, Ling 10 T8 00 luuusensraensnssronnnssnressernseisanssrsssonsssoninnnressnnessssssansnns FXCEER e
13, Unincorporated business tox from Form IT-202......00000vuunns
14, Sum of finws 12 ond 13 4eaiiiinainiierininiisssiisioiesanns
ECTTTITT I

15, Now York fox withheld - attach Forms IT-2102 =00 ll: II ii
18, Poyments on New York sstimated fax. ... ...
17, Sum of Bi#t 18 00d 1. euuversuereasssanrsensrrssnnessressssnnnsstensrrensreseess STTITTTTTY 28045,
18, 1F Tine 14 1a larger than line 17, enter Bolanee Dus...vvsrvseseerasansesssanaesssnsanssssnsnnnnssssss® bt 12

Remit In full with this return to New York Stote Income Tax Bureou
19. If line 17 bs larger than fine 14, erter Overpayment...ovuisisssssssnsssssssnsrarsssssrsasrsrssrsss®
20. Amount of Fine 17 to bar (o] Credited to 1766 sstimated tox on Form IT-2105.. -

[b) Refunded. . uvveianrrennnsrerinamssssiiioninrisiiaiisians .
Do net wite In 1paces belew

T ieint retura, buth hwband and wils mert sige daty

Signature of proparer sther then Tazpoywr eddrn dak



82 IN RE ADAM CLAYTON POWELL
EXHIBIT 8

Form IN-NYC-5-0M-127109(64) gl 114

‘Instruction Sheet—Page 1

—_

# THE CITY OF NEW YORK—DEPARTMENT OF FINANCE

DECLARATION OF ESTIMATED PERSONAL INCOME TAX (RESIDENTS),
UNINCORPORATED BUSINESS INCOME TAX (INDIVIDUALS), AND
EARNINGS TAX ON NONRESIDENTS (SELF-EMPLOYED)

To be Filed on Form NYC-8 Pursuant to Laws as Embodied in Chapter 48, Titles T, 3 and U,
of the Administrative Code.

Read the instructions carsfully and retain this sheet for Faturs reference.
of the Declaration will bs rend: -llhhnul-.eudllnlml-.lﬂl:c‘ndﬂ
and at the Office of Special Tuxes, 139 Contre Street, New York, N. Y. 10013,
For information with respect to the above Laws, apply te the Depa of Fin* e, C d and faformtiem .
Divisdden, Legal Bursaw, 139 Cintre Streat, New York, N. 7. 10013.
The Daclaration must ba complote in all dotails,
Propare the Declarstion in duplicats and retain the duplicate copy fow your flea.
All sehadules and working papers wied In jon with the jom of the Declaration must be Inad and
made ilable for | ion wpon de d by the D of Finanes.

Asal Ia the

TAXPAYER'S COPY

-4

FORMNYC-5  CITY OF NEW YORK ~DEPARTMENT OF FINANCE

mev: o,
““"""“':““.'.‘“J.l"h ol V. EOTIMATED ax tsee imstavcriony |3 .. /00 |— S—
wax 2 COMPUTATION OF (NSTALLMENT: ey -wTu-. w nr"rlnu"m

QRPORATED Bus INERS (RE I
m-mm;:':‘ = mun's Bron Sont 1morCaTeD; 0 SNTER
AL 0L LF-fufLOTED) AF THIS DECLARATION 13

ot on
SEPTLLBIN 18, 1986, Ch - w l'ulll [
FOR CALENGAR YEAR 1964 ON FisCaL LAt s, iwh, earea | o 1F T 1L 4 J0INT DECLARAT W
- mn CHECK DR LOWEY ORDER PAYARLE
- A N PO T TWE ORDEA OF THE €ITY COLLECTOR
1. LESS: CREDIT FOR nu vomr ¢ MAIL DECLAXATION N0 REMITTANCE 10
Snois mrceirTs e s vy .::‘.ng" et LT STA
& AW PAID WITH TS DRCLAARTIONS ... S0 | = WL YRR, Y- TOwe

N c e
S— . 4? @{“, e

WIeRATUAT 47 SPRURE, IT MINT GRELARATION ;4;::?;7 /;1/ A, H/- 7

el L )

KEEF THIS COPY FOR YOUR RECORDS

of Borough Offices of the
Bursan of Chy Collctions
MANHATTAN. .. 19% Cawtre Bt, Myw York, M. Y. 10013
Troment ond Aribr Aves, Brome, W. Y. 18437
Woswn 1, Municipal Bldg, Bresklyn, M. ¥, 11301
o - Beremgh Will, Kew Ourdens, W. V. 11024
- [—M’Hltﬂnhmll.ﬂ-nl.l..' ¥. 150

RICHMOND....




IN RE ADAM CLAYTON POWELL 83

HerrErr O, RE1p,
Washington, D",
Hexky I8, WILLIAME,
Neiwe York, N.Y.
Attarncys for Congressman-cleet
Adanme Clayton Poweell, Jr.

EXHIBITS SUBMITTED ON BEHALF OF
MEMBER-ELECT ADAM CLAYTON PPOWELL, JR.

Exuinir Ha

TesTIMONY, JULY 25, 1966, DBerore Hox, Joskent J. CONROY, SPECIAL REFEREE,
SurreME Cr., STATE OF NEW YorE, CoUNTY oF NEW YORK, 1§ KsTHER JAMES,
PLAINTIFF, V. ADAM CLAYTON PowELL, Jr., ET AL, INDEX No. 11333/1960

(Pages 3-4:)

The REFFREE. 1 say the issue before we, the sole issue before me is the serviee
of the original subpoena dated December 15, 1965,

My, WiLLtayms, I would say, Mr. Referee, that another issue before yon ix
whether or not the Congressman ever received i,

The ReFesee. Well, that is service. I don't care whether he receivedd it, if it
was properly served ; it was served by substituted service. T don't know whether
he would receive it, but that is not material.  The question is what did they do
and did they serve it, The way the law states you ean serve it

Mr, Winrrams., Mr. Referee, i am suggesting to you that when the Court elimi-
nated or didn't put in the order that there was a question of whether or not it
was ever received, I am suggesting that there is o mistnke, beeause this is o
motion for contempt.

TEBTIMONY oF Ravamoxp RUBIN, ATTORNEY rFoR Mrs. L8THER JAMES

(From pages 6-7:)

Question, What is Adam Clayton Powell’s address of residence?

Answer. 120 West 138(h Street, New York, New York,

Question. What is the source of your information as to his residence ¥

Answer. Several-fold.

Question. What are they?

Answer. One, the testimony of Adam Clayton owell, Jr. personally given
before Mr, Justice Frank in my presence on Tuesday, July 19th, 1966, that he
resided at 120 West 138th Street, New York, New York,

Second, T have personally been to the building at 120 West 135th Street, New
York, New York, and have seen his name in the doorbell for Apartment 5-1),
I believe it ix,

Third, he has given that address a= his officinl address for congressional
purposes.

That's all.  Any questions?

TesTIMONY oF J, LEoNARD TAUBER

(From page9:)

Q. Sir, after receiving the copies of the subpoena which is Plaintift’s 1xhibit 1,
what, if anything, did youdo?

A. I went up to Mr, PPowell’s residence and tried to effect personal service,

Q. Where did you go?

A. 120 West 138th Street.

Q. Will you describe the type of building that ix,

A. It’s about, I'd say, a 50 or 60 family honse,

Q. Apartment house?

A. Yes, apartment house.

Q. Had you heen there before?

A. I have been there several {imes before,

Q. And had you effected service before on him ¥

A, Yes, I have.

» . * . * * *



84 IN RE ADAM CLAYTON POWELL

(Pageld:)

Q. Allright, Now, after you served this pajper——

How did youn serve it, by the way? What did youn do?

A. I affixed it to Mr. Powell's door, and I mailed a copy to Mr. Powell.

Q. How did you know it was Mr. I'owell's door?

A. Mr. Powell’s name is on the—downstairs in the lobby of the hall, the name
appears with another name; it says Apartment =D, and T went up to Apart-
ment 5-17 and I affixed the paper on the door.

* L] - * * L] -

(Pagel17:)

Q. Now, on what floor is this apartment?

A. I presume it would be on the fifth floor. He lived in Apartment 5-1).
Q. I am not asking you for your presumption.

A. I would say the fifth floor.

TESTIMONY OF AbpaM ('LAYTON PPOWELL, Jn.

(From pages 36, 37, 38:)

The Wirness. I reside in New York at 120 West 138th Street, Apartment 5D,
and when I am in Washington, my address is the Rayburn Office Building,
Suite 2161, House of Representatives, United States Congress.

Direct examination by Mr. Runix:

Q. Mr. Powell

Mr. WirLIanms. Mr. Referee, 1 would like to get my objection—-—

The Rererer. What is your objection?

Mr. WILLIAMS., —on the record.

My objection is, Mr. Referee, that by calling Mr. Powell at this time you are
interfering with the procedure which I have determined for the presentation of
my side of the ecase.

The ReEreEreg. I believe we are on the plaintiff's side of the case. He wants to
prove it. He can call anybody as a witness.

Mr, WiLLtams, All right,

The REFEREE. The person is here presently, and he is calling him as a witness,

Mr. Wirrranms, All right.,

Q. Sir, how long have you resided at 120 West 138th Street ?

Mr. WiLniaMms, [ object. Not relevant,

The REFEREE. Overruled, ’

Mr. Wricrnrasms, I strenuously object, Mr. Referee. We are here about——

The REFeRee. I will leave it to the time, as long as he can go back to December
15, 1965,

Mr. WirLrraus, All right.

The REFEREE. At least to that.

Mr. Winrnrams, All right,

The WITNEss. At least to that, your Honor,

Q. Andis it Apartment 517

A 5D,

Q. Who else resides in that apartment?

A. Mr. and Mrs. Odell Clark.

Q. Is your name on the doorbell at that address?

A, Yes, sir.

Q. And upstairs on the fifth floor is the door to your apartment near the
elevator?

A Yes, sir,

Q. And ix it on the right of the elevator?

A Yex, sir. A little bit to the right.  As you step off it's in front, really.

TESTIMONY OF ROBRIE L., CLARK
(From pages 48,49 1)
Direct examination by Mr, WILLIAMS

Q. Mr=s. Clark, where do you reside?
A, I reside at 120 West 138th Street.
Q. In what apartment?

AL -
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Q. For how long have you resided there?

A. Iresided there 23 years.

(). Who else resides there with you”

A, Congressman Powell und my husband.

Q. During the month of December, 1965, were you residing there?

(From page 49:)
A. T wason vacation,
. No. Didyoulive there?

A, In'657  Suve.

Q. In December of '65, did you live there?

AL Ilived there.

Q. Your husband also lived there?

A. When he's inthe city.

Q. Yes, And Congressman Powell”

A Yes,

Q. Isheliving there?

AL That's right, when he's in the city.

e i L £ o Ll -

(From pages 54, 531)

Q. You don't know if cither one of them gave keys to that apartment to
other people, do you?

A. That I don’t know.

Q. Did you ever give the key to your apartment to anyone?

A. No.

Q. You have the only key to the apartment ?

A, Congressman IPowell, my husband and 1.

L 0 4 L] * L] L]

Q. Have you in the past opened a mail box and found mail addressed to
Adam Clayton Powell in the letter box ?

A. Inthe past?

Q. Yes.

X, T have before,

&

EXHIBIT 9B

TESTIMONY, AUGUSsT 9 ANp 12, 1966, BEFORE Hox. IRviNg H. SAypoL, JUSTICE,
SUrreME CoURT, STATE oF NEW YORK, CoUNTY oF NEw YORK, IN ESTHER JAMES
. ApaM Crayrox PoweLL, Jr., ET AL, INDEX No. 11333/1960

TesTIMONY OF J. LEONARD TAUBER

( From pages 19, 20:)

Q. What did you do particularly in your attempt to serve him personanlly?

A, I wentto the defendant’s residence——

Q. Where?

A, 120 West 138th Street,

Q. Do you know the apartment number?

A. Yes, apartment 5-1).

Q. By the way, is that in the Borough of Manhattan, City and County of
New York?

A. Yes, it is,
The Court. Let us stop for a minute. Is it conceded that that was the
defendant's residence at the time?

Mr. WirLLtaMs., 120 West 138 Street.

The Courrt. Whether the address—Mr., Witness, what was the address?

The WITNESs., 120 West 138th Street.

The Courr. 120 West 138th Street, I understand.

Mr, WiLurams, It is conceded, your Honor.

The Court. Very well.

Q. What apartment number did you go to?

A 9D,

® * % L] * * *

(From pages 37, 38:)

The Court. I see. And the question of service in respect to the other two
procecdings has been tried out hefore a Referee of this court, Mr. Willinms?
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Mr. WiLLtaMms. Yes, your honor.

Mr, Rusin. There was one.

The Court. What did he find, Mr. Williams?

Mr. WiLLiaMs. The Referee made a finding—

The Court. Did he sustain the service or overrule it?

Mr. WitriaMs. The Referee sustained service. .

» * * ' * . -

(From pages 43, 46.)
The Court. How many times have you effected service at this place?

The WiTness. I would say at least a dozen times.

The CourT. Starting when?

The WirNess. Going back three years ago or so, something, maybe more, I
don’t know, At least three years ago. o

TESTIMONY oF O'DELL CLARK

(From page 109:)

Q. Mr. Clark, where do you reside?

A, 120 West 138th Street.

Q. Ir what apartment?

A. 5-D.

Q. Who resides there with you?

A. My wife and Congressman Powell,

(Page 110-111:

The Court. Where do you say you live Mr. Clark?

The WirNess. 120 West 138th Street.

The Courr. Where is that, between what avenues?

The WiTNess. Seventh and Lenox Avenue,

The Courr. What kind of a building is {t?

The WiTNEss. An apartment bullding.

The Court. What kind of an apartment, how many stories?

The WirNess. Six.

The Courtr. What is your apartment?

The WirNess. 5-D, like in “don’t forget.”

The Court. 5-B?

The Wir~Ness., D.

The CourT. Excuse me, 5-I). Describe the apartment, How many rooms?

The WitNeEss. Three rooms. .

Q. Isit an elevator building?

A. Yeu,

Q. Who lives there besides you?

The Wirness. My wife and Congressman Pow ell,

The Court. That is, Mr. Clark anfl Mrs, Clark, and Mr. Powell?

The WiTness. Right; yes, sir.

(Page 111-112:)

The Courr. Who pays the rent there?

The WiryeEss. Ido. You mean for the Powells?

The Court. For the apartment.

The Wirxess. T do.

The Coukr. Where do you get the nmney‘* I« it your money or his money ?

The WiTNEss., My money. He pays for his.

The CourTt. Tell me, what is the rent? How murch do you pay and how much
does he pay? .

The WiTNEss., 365—8§66. We jnst got a raise. $66. it isnow. He pays $50.

The Covrr. He pays how much?

The WrrNEss. $50. .

* * * * * - -

1Page 112:)

The Court. What do you do with the $50 he gives you, put it in your bank
aceount?

The WITNEBS. Yeﬂ.

The Court. Where i8 your bank?

The WiTness. Amalgamated.

The CourtT. Where is that?

The WrrNess. 15 Union Square.
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The Courr. In whose name?

The WiTnEss. My name.
“(PP.130,131:)

The Court. DId he have a key for the apa rtment ?

The WiTNess. Yes, he had.

The Courr. While you were away, how do you lmow whether or not it was used?
The WiTNESS. About two or three times I was in touch with him.

The CourT. No, no. Were you there yourself?

The WITNESS. Wo, I was not.

The Courr. All right.

- - L] * - L L

(Pages 144, 145:)

The Courr. Has Mr. Powell ever slept there?

The WiTNEss. Yes, he has,

The Court. When did he sleep there last?

The Wirxess. Oh, I would say prior- -sometime in the summer of 'G5,

The Court. You mean about a year ago? *

The Wrrness. Yes.

The Courr. Not this summer?

The WiTNESs. Not this sumer.

The Courr. What was the occeasion when he gle

The WrrnNess. He came in to preac hink it was, afmd-he
stead of going back to Washington #ifat same night, he stayed t
ing because he was too tired.

The Courr. Was that the o

The WirNEss. Maybe ong
I can remember.

The Cougr. Oh, you

ere o year ago?
stayed over; in-
he next morn-

time he stayed over?
or twice other times.

is one specific tilne that

(Pages 145, 146 ;)
The Courr. And Where dld Mr. Paivel

THE WITNESS. Y
*

(Page 157:)

Q. Mr. Odell Clakk, in conn
thia committee, are You away
perlods of time? |

A. Yes

[
Vo e
tion.Avith ypur dati
r the city

Q. While you were away for am ath llke that, would you Jufow who was at
your;}ouae. your apartment ; wonld you Riow2._______——"
A. No.

I)zcnsmw

(Page 165:)

The Court. The de(-lsion on the motion to punish the defendant for contempt
having been recalled and vacated, and, on consent of the defendaut, a hearing
has been held on the issues ralaed by the defendant regarding the.validity of -
the service of the order to show cause in the instant motion.

The Court now finds that the misstated date of the judgnent in the subpoena
was not prejudicial error. As a matter of credibility and on the evidence of
the flling of proof of service of the order to show cause, the service iz proven
and the objection to the jurisdiction is overruled. (Gf., Note, Service In Chll
Contempt Proceedings, 38 8t. John'’s L.R., 341). .
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EXHIBIT 10
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EXHIBIT 11B
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EXHIBIT 11C .
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EXHIBIT 11D

‘Service to 7/20/64 N

e w

‘Bervice to 1/20/64 _ .



Service to 1/19/65
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" Service to 5/19/66
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EXHIBIT 12
{From Congressional Directory, 2d Sess., Jan. 1966, 89th Cong., p. 111]

RIGHTEENTH DISTRICT.—Nzw Yonx Counrr: That bagioning st a point whers Weet 185th
Btreet Extended m‘v' t';_mm m hence erly & s
Btrest Exten L .
Ue Lo West 1224 Street, to

8t 15 Amsterdam Ave ven
Morningalde Drive, to Cathedral Parkway, thenoe sasiorly aian Catnesos Parkway and West 110th
', Btreet 1o Fifth Avenue, thenos m&n}: along st Annuo‘:a ast O8th :um. to Madison Avenus,
wu

Riv W
, and Mill Rock.” Population (1900), 431,530,

i, ADAM C. POWELL, Democrat, of New York Cit ; born in New laven,

{ Conn., November 28, 1908; education: B. A. degres, oliute University, 1930,

4' M. A, dsgree, Columbia University, 1032; D. D, degree, Shaw University, 1934;
.0 1947, LL. D., Virginia Union Un versity; minister of the Abyssinian B “Pl.fa,l.
-« Church; councilman of the city of New ‘York. 1941; vico president of World
. Association of Parliamentarians for World Government; recleoted in 1053, 1054,

+ and 1956; decorated by Hins Imperinl Majesty, Hailo Belnssie, Knight Commander,

. Golden Croes of the Order of Ethiopia in '1064; attonded 1955 Astap Afrar

" Conference, Banduuf Indonceia, as an unofficial obecrver; author, Marching

- Blacks, Dial Press, 1045; married M. Yvette Diago, Docoember 16, 1980; son,

, Adam Clayton Powel} 3d, born July 17, 1946; son born on May 27, 1062, Adam

Ch‘non Powdl-Dw; eleoted to the 70th Congress, November 7, 1944; roelected

to the 80th, Blet, 82d, 83d, B4th, 85th, 86th, 87th, 88th, and 89th Congresses,  ~

i
:
]

.
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EXHIBIT 13

|From Congressional Puitorial Direitor

v, Wth Cong.|
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Exmmrr 14

SuUBSTITUTED SERVICE STATUTES SECTION 308—CIVIL PRACTICE LAW ANpD RULES,
STATE OF NEW YORK

§ 308. Personal scrvice upon a natural person
Personal service upon a natural person shall be made :

1. by delivering the summons within the state to the person to be served; or
2. except in matrimonial actions, by delivering the summons within the state
to the agent for service dezignated under rule 318 of the person to be
served ; or

3. where service under paragraph one cannot be made with due diligence,
by mailing the summons to the person to be served at his last known resi-
dence and either affixing the summons to the door of his place of bhusiness,
dwelling house or usual place of abode within the state or delivering the
summons within the state to a persen of suitable age and discretion at the
place of business, dwelling house or usual place of abode of the person to w
served and proof of such service shall be filed with the clerk of the court
designated in the sammons and serviee is complete ten days therenfter: or

* * L] ¥ * * *

B ———

Exnisir 13
Evecrion Law Sectioxs 117(1); 151: 153(a), SECTION 1 NEW YORK STATE

§ 117. Application for ballots by absentee voters, in cases of unavoidable absence
and vacation, generally
1. A qualified voter, who, on the occurrence of any general election, may be—
a. unavoidably absent from his residence becnuse he s an inmate of a
veterans' bureau hospital, or
b, unavoldably absent from the county of his residence, or, if a resident of
the city of New York from said city, because his duties, vecupation or busi-
ness require him to be elsewhere on the day of election, or
c. absent from the county of his residence, or, If a resident of the city of
New York from sald city, beeause he is on vacation elsewhere on the day
of eleciisa,
may vote 22 5.n abzentee voter under this chapter,
§ 151, Gaining cr loging a regidence
For the purpose of registering and voting no person shall be deemed to have
gained or lost a residence by reason of his presence or absence while employed
in the service of the United States, nor while engnged in the navigation of the
waters of this state, or of the United States, or of the high seas; nor while a
student of any seminary of lenrning; nor while kept at any welfare institution,
arylum or other institution wholly or partly supported at public expense or by
charity: nor while confined in any public prison. Any person applying for
registration who claims to belong to any class of persons mentioned in this section
shall flle with the board taking his registration a written statement showing
where he actually resides and where he claims to be legally domiciled, his busi-
ness or oecupation, his business address, and to which class he elaims to belong.
Such statements shall be noted in the register opposite the name of the person
so registered or, where permanent personal reglstration is in effect, the words
“Statement of temporary absence filed” shall be entered in the “remarks” space
on the face of his permanent registration records. The statement shall he
attached to the register or, where permanent personal registration is in effect, the
registration serinal number of the voter shall be placed on such statement and
such statement shall be returned with the registration records to the board of
elections, L. 149, ¢. 100; amended L. 149, ¢. 574, §13; L. 1034, ¢. 531, § 6, eff.
April 7, 1054,
§ 153-a. Abscntee registration by voters who are il or physically disabled, or
whose dutics, orcupation or business require them to be outside the state of New
York
1. A voter residing in an election district in which the registration is required
to be personal or in an election district in & county in which perinanent personal
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registration is in effect, and who is unable to appear personnlly for registration
because he is confined &t home or in a hospital or institution, other than a mental
institution because of illness or physienl disability or because of his duties,
occupation or business require him to be outside the state of New York on such
days, may be registered in the manner provided by this section. A voter residing
in an election distriet in which personal registration is not required may file an
application for absentee registration In accordunce with the provisions of this
section and also may be regi-tered in the manner otherwise provided by law,

EXHIBIT 16

“\ BOARD OF ELECTIONS
. N
THE CITY OF NEW YORK
80 VARICK STAEET
NEW YORK 13, N. V. /

o February 16, 1967
MAURICE J. O‘ROURKE
' TOMMIFE I ONER

|
-

'William Kuntsler, Esq.

{511 Fifth Avenue

‘New York City

|

‘Dear Mr. Kuntsler,

Enclosed please find copy of "Affidavit and
‘Application to the Board of klections for Absentee
Voter's Ballot", duly executed by Adam C. Powell,
120 West 138th Street, New York City. The original .
affidavit is on file with the liew York City Board
of Elections. . -

Congressman Powell, pursuant to Section 151 of
the Election Law, was entitled to such affidavit and
application. Our records indicate that in 1966
Congressman Powell filed this agplication for the
General Election, received an absentee ballot pursuant
thereto, and cast such absentee ballot in the General
Election of 1966,

The enclosed copy has been certified by me to

uho & true copy thereof,
| >
ey

- . '
C‘.’ery/truly
VY 72

v, &%
.’

MJO: bd

enc
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aliiens Line AVA=8—=TF

TIUS ADPLICATION MUST DBE FILLD NO'Y LATML MLAN
T DAYS DEFORE TUHE GEWERAL X ECnoH

l‘l'l'EE).‘ﬂﬁ'l‘ AL APLRINE
kol LS

To the Ceatral Registration Woavd, or Voard of Eleciions in tho Ciy of Tl Yol

CALERD baiE

Vot

1
: L\.}. .:.U L

ﬂrarﬂaﬂo&. ' DD & R
"”i‘::f"...‘.:::.’..‘.’.. L s

Nams of my Employer. ...

T Addross of FifMaeenenenaseesiersnnsirnarenes

H (Print NmJ (Suil Nue )
hm;dﬁ,ma.pmml pays: T reside at, .. 280 Mant 130 ffmant oo,

wesseserrranesssrrarensossasnessy Conuty of, . JIZH 3‘.“.»................c..; of Ilir To.l
lmlqua!lﬁedrnlntnfdm........!-l.—*!‘.....‘..I-.Iaimu Dictticty overftitens fodbunnn d _....I,
District, which is the clection diatrict in which I reside nud (ho Caw ki vid i E Lovo Loc. L3
raglotered, centrally ov loezlly, or by & Vetevea®s Rogiclatian Looods At e pece.ding €
eral Election I voted in the ... 3280, .. .. .. .Election District ... 2210 ... .0 fuscudly Ditcice
rians ﬂ‘Tt....Tm, veeoMeda ... County, . HeXe ... .. Slaka

T expeet in good faith to be unaveidally absent from the Cily of my residence on the day of
the next general elaction for ouc of the folluwing reasons (upplice .t wuet epcily the weazon Ly woo.s
to either (a) or (b} or (e} ):

() Because I am, and will Lo on the day of such eleuion aa itaio of @ goldive? vad cilos?
home, or of a United States veicians” bureau hospital knovan zas oo iviiiiiiiiiiiiinniisnnnns

vessnsnarasesnarssroassss und which is loeated ot coeevaiiiiiiiana,
ead I ozbmit hmewlih tho eostifeato of tho pracil o G Saarsiioy of tha'bi ad e
Truotzes, or other govevuiny body, of vieh Lema ov Laui. b

(b) Becouse iy dutics, eczapation or Luginess requica taa to Lo deadices on cuels dage A LS
d P of my L 1 or duties requiring such shawore and the wpecisl ehrinaai.s

by whiel cuch aboenco ia vequived, ave au Followss cooviiii i iiiiasiiarnsnsisnsnsnies

R T P

(o) Beeauss T will be on yacation clsewhiero on such day, My vacation will Degin oituserseeeasss
o WUPPE:, J00t, .23, 19055, ... and end on.. . uilnola..
During my vacation T will bo at. . n4k 23k datewutnade . .oen o iannenn TS I

P Ty

M., 8o Jlouna of l‘i-mq:q LRI
Address of my !:mplcycr..‘."‘-'mr""'““h.‘?'..q'..........‘..,..‘..‘.‘.‘..‘f‘...‘...m...‘
1f Self-Employed, Name of Fiftie e v veuunensesniarroasssiiensssrsrsnsassrississsannres

I apply in good faith for an Alscute Voter's ballot, wd sogeet that it be wciled fo we .

v e e, 2161 Taybinn, llonse, 0ifica, Taily [ /)
) {

1y, Be Cs

(Beint 100 and carrest q«lllu-

S'\mm _l;_a Lefore 1ae thia
. ...-.;duyol...f.{..‘l"..ul-. 195
i

....'...(..1.'?.':....-.'-
+ Hetary Pullie o Cowi.l.
" Tl s Uoard of Comnd

NOFEEE: 10 ALYTRCA Y
'I'IIF TTAKING OF TS APPLICATION s HU’I‘ MFAN THAT YOU ARy o

HINE WIHENIGR Ot NOVF 'I'Illi Al
LAl R ‘Il\‘lll\\ﬂ 4

T
Feviiasy luy 2wy

BEST AVAILABLE COPY



IN RE ADAM CLAYTON POWELL 107
Chairman CeLLer, Mrs. Calin? -

‘Mrs. Cann. Mr. Chairman, before you close these proceedings, it
was my understanding from the letter that Mr. Geoghegan read, and
my conferences with him, that Mr. Powell would have the chance to
make a statement at the end of his testimony. We request at this time
that he be given the opportunity to make that statement.

Chairman CELLER, Lat- he will not be permitted to donow.

I had made this statement.:

The committee wishes to inform Representative-clect that he will be afforded
the opportunty to make a statement to the Committee at the close of his interroga-
tion on all matters contained in the letter of invitation to him to testify.

1 would suggest that you bide your time and renew your application
subsequently.

Mr. Reeves. Do 1 understand, Mv. Chairman, that you are with-
drawing the privilege to make the statement at the close of his
interrogation ?

Chairman Cerrer. I didn’t withdraw. 1 said I suggest the appli-
cation be made subsequently. ‘The request to make the statement now
is denied.

The committee will now adjourn, subject to the call of the Chair.

(Whereupon, at 12 :35 p.n., the special committee was recessed, sub-
ject. to the call of the Chair.)








