IN RE ADAM CLAYTON POWELL

TUESDAY, FEBRUARY 14, 1967

Conoress oF THE UNITED STATES,
House oF REPRESENTATIVES,
SeLeEcT COMMITTEE,
Washington, D.C.

The committee met at 10:04 a.m. in room 2141, Rayburn House
Office Building, Washington, D.C., Hon. Emanuel Celler (chairman
of the committee) presiding.

Committee members present: Hon. Emanuel Celler, James C. Cor-
man, Claude Pepper, John Conyers, Jr., Arch A. Moore, Jr., Charles
M. Teague, Clark MuacGregor, Andrew Jacobs, and Vernon W.
Thomson.

Committee staff members present: William A. Geoghegan and
Robert P. Patterson, Jr.

Also present : Mrs, Jean Camper Cahn, 1308 19th Street NW ., Wash-
ington, D.C.; Robert I.. Carter, 20 West 40th Street, New York, N.Y.;
Arthur Kinoy, 511 Fifth Avenue, New York, N.Y.; William M.
Kunstler, 511 Fifth Avenue, New York, N.Y.; Frank D. Reeves, How-
ard University, Post Office Box 1121, Washington, D.C.; Herbert O.
Reid, Howard University, Post Office Box 1121, Washington, D.C.;
and Henry R. Williams, 271 West 125th Street, New York, N.Y.;
counsel for Mr. Powell.

Chairman CeLLer. The meeting will come to order, please,

Will counsel for Mr. Powell please identify themselves?

Mr. Wirrranms., Henry Williams,

Mr. CartEr. Robert L., Carter.

Mr. KiNoy. Arthur Kinoy.

Mrs. Canx. Jean Camper Cahn.

Mr. Reeves. Frank D. Reeves.

Mr. Rem. Herbert O. Reid.

Mr. Kunstrer, William M. Kunstler.

Chairman CeLLer. Is Mr. Powell present this morning?

Mrs, Cann. Mr, Powell is not present this morning,

Chairman CeuLer. Does counsel know whether Mr. Powell plans
to attend this hearing or any part thereof ?

Mr. Carrer. Mr, Powel c‘nes not plan to attend the hearing in its
present posture.

Chairman Cerier. Before ealling our first witness, counsel for the
committee, Mr. Geoghegan, will read into the record a letter de-

109

74-821 0—07——8



110 IN RE ADAM CLAYTON POWELL

livered to Mr, Powell, dated February 10, 1967, and a letter to Mr.
Powell’s attorney, Mrs. Jean Camper Cahn, dated February 11, 1967.

Mr. GroeEeGaN (reading) :

Fepruary 10, 1967,

Dear Mr. Powell: We wish to advise you that Select Committee, pursuant
to House Resolution 1, 90th Congress, will hold a public hearing on Tuesday,
February 14, 1067, at 10 o'clock a.m. in Room 2141, Rayburn House Office Build-
ing. Washington, D.C.

You and your counsel of record are invited to be present at the hearing. Dur-
ing the hearing on February 8, 1967, you are advised that upon the written re-
quest of you or your counsel, Select Committee will stmmon any witnesses having
substantial relevant testimony to the inquiry being conducted by the Committee.
I remind you of this and suggest that if you or your counsel desire to take
advantage of the privilege afforded, please contnct Mr. William A. Geoghegan.
chief counsel of the Committee, aud inform him of the names of the persons
you would like summoned as witnesses and the nature of the testimony to be
offered.

First and second motions made during the hearing on February 8 by your
vounsel Arthur Kinoy, Esquire, indicated you took the position Select Committee
lacks authority to inquire into matters other than whether you have a right to
take the oath and be seated as a member of the 90th Congress. And thai, in
making such determination, Select Comiaittee is limited to inquiry to whether you
met the qualifications for membership in the House, specifically, enumerated in
Article 1, Section 2, of the Constitution, These motions were denied.

The Select Committee has deferred decision on the question raised by the
original motion of your counsel as to whether the qualifications for membership
in the House, specifically enumerated in Article 1, Section 2, of the Constitution,
age, citizenship, and inhabitancy, should be deemed exclusive. Further, we are
of the opinion that the Select Committee is required by House Resolution 1, 90th
Congress, to inquire not only into the question of your right to take the oath
and be seated as a member of the 90th Congress, but additionally and simul-
taneously to inquire into the question of whether you should be punished or
expelled pursuant to the powers granted by the House under Article 1, Section 5,
(Clause 2 of the Constitution. In other words, the Select Committee is of the
opinion that at the conclusion of the present inquiry, it has authority to
report back to the House recommendations with respect to your seating, expul-
sion or other punishment.

The public hearing scheduled for next Tuesday, February i4, 10067, the Select
Committee would appreciate recelving from you or your counsel answer to the
following questions:

One: With reference to the seating phase of our inquiry, do you refuse to give
any testimony concerning (n) status of legal proceedings to which you are n
party in the State of New York and in the Commonwealth of I'uerto Rico with
particular reference to the instances in which you have been held in contempt
of court, amd (b) alleged official misconduct on your part oceurring at any time
sinee January 3, 1961?

Twao: With reference to the second phase of our inquiry, relating to the power
of the House to punish or expel pursuant to Article 1, Section 5, Clause 2 of the
Constitution, de you refuse to give any testimony concerning (a) status of
legal proeeedings in which you are a party of the State of New York and in the
Commonwealth of Puerto Rico, with particular reference to the instances in
which you have been held in contempt of court, and (b) alleged official misconduct
on your part occurring at any time since January 3, 19617

At the public hearing scheduled for next Tuesday, February 14, 1067, you are
again invited to give testimony and response to interrogation concerning the
matters referred to in a letter dated February 6, 1967, from Mr, William A.
Davis, chief counsel of the Select Committee, to your counsel, Mrs. Jean Camper
Cahn, a copy of which is enclosed.

At the conclusion of your testimony next Tuesday, or, if you decline to testify,
at the conclusion of the hearing, you will be given the opportunity to make a
statement relevant to the subject matter of the Select Committee's inquiry.
Unless additional matters come to our attention in the interim, the Select (fom-
mittee has decided to conclude hearings on Tuesday, February 14, 1967.

! EMANUEL CELLER, Chairman.
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The letter to Mrs. Cahn reads as follows, dated February 11:

Dear Mgs, Cantx: We acknowledge your letter of February 9, 1967, addressed
to the undersigned.

I enclose a copy of a letter from Chairman Emanuel Celler of the Select Com-
wittee to Mr. Powell which has been delivered today to Mr. Powell’s oftice, Ray-
burn IIouse Office Building, Washington, D.C., and a copy of my letter to you
dated February 6, 1967.

The enclosed copy of the letter to Mr. Powell gives notice of a public hearing
scheduled by the Select Committee for Tuesday, Foebruary 14, 1967, at 10:00 a.m.,
Room 2141, Rayburn House Office Building. You und Mr. I'owell's other counsel
are of course invited to attend with him. At this time we are uncertain as to
the witnesses who will testify. However, the Committee has issued subpoenas
for Corrine Huff und Y. Marjorie Flores (Mrs. Adam Clayton Powell), and if
they appear they will be interrogated with respect to matters referred to in
paragraphs 5, 10, and 11 of “Conclusions” contained in the report of the Hays
Subcommittee at pages 6 and 7.

I have asked the court reporter to furnish you with a copy of the trunseript
of the proceedings on Tuesday, February 7, 1067, as soon as one is available.

Sincerely,
WiLLIAM A, GEOGHEGAN,
Chief Counsel.

Chairman Cerrer. Has counsel any comment at. this time?

Mr. Cagrer.  Mr. Chairman, we ave prepared to make a response to
the letter of February 10 as requested by you at this time. With your
permission, we will read it at the present time,

Chairman C'eLier. Do you want to make the response now ?

Myr. Carrer. Yes,siv;may 17

Chairman CerrLer. Yes,sir.

Mr, CarrER (reading) :

The Member-Elect has received a letter dated February 10, 1967, from the
Chairman of this Committee. That letter advises that this Co» ittee had
deferred declsion on the question raised by Congressman Powell and his counsel
~as to whether the qualifications for membership in the House specifically enu-
merated in Article I, Section 2 of the Constitution (age, citizenship, and in-
habitancy) should be deemed exclusive.” We appreciate clarification of the
Committee's action on this question.

The Committee further advises that it regards its mandate not only to inquire
into Congressman Powell's qualifications for membership in the House of Repre-
sentatives, “but additionally and simultaneously to inquire into whether'" punish-
ment or expulsion should be recemmended 1o the House pursuant to powers
gragte&l under Article I, Section 5, Clause 2 of the Constitution. The provision
reads:

“Each House may determine the rules of its proceedings, punish it=
members for disorderly behavior and with the concurrence of two-thirds
expel a member.”

In short, this Committee conceives its function and scope as broad enough
for it to determine Congressman Powell’s right to take the oath as a member of
the 9%0th Congress, and to determine simultaneously whether he has engaged
in conduct warranting punishment by the House or expulsion therefrom, all in
the same proceeding.

In connection with what this Committee conceives to be the proper scope of its
inquiry, the Committee invited Congressman PPowell or his counsel to answer at
this hearing the following questions:

1. As to what is described as the “seating phase™ of the Conuuittee’s inquiry,
whether Congressman Powell refuses to give any testimony concerning:

(a) the status of legal proceedings to which you you are a party in the
State of New York and In the Commonwenlth of Puerto Rico, with particular
reference to the instances in which you have been held in contempt of
court ; and

(b) alleged official miscoidduct on your part oceurring at any time since
January 3, 1061.
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2. As to what is deseribed as “the second phase” of the Committee’s inquiry
“relating to the power of the Iouse to punish or expel pursuant to Article I,
Section 5, Clause 2, of the Constitution,” whether Congersman Powell refuses
to give any testimony as to matters set out in (a) and (b) above.

It is our position and contention that this Committee in seeking to resolve
the legal and constitutional questions raised as to the appropriate scope of its
inquiry has compounded the legal and constitutional defects initially asserted
in this inguiry.

The shert of our position is that H.R. No. 1 authorizes inquiry solely and
exclusively into Congressman Powell’s qualifications for membership in the
House. If we are in error in that regard, then we take the flat position that
the House could not, pursuant to H.R. No. 1, or indeed pursuant to any resolu-
tion, authorize any Committee to make the kind of simultaneous inquiry which
this Committee provoses to undertake. Before the power to punish a ‘member’,
pursuant to Article I, Section 5, Clause 2 can be invoked, the determination
of membership must have been concluded on the basis of qualifications for
membership as sel forth in Article I, Section 2, Clause 2 of th» Constitution.

In summary, the reasons for our position are as follows:

1. Article I, Section 2, Clause 2 of the Constitution sets forth the sole and
exclusive qualification for membership in the House of Representatives.

2. Article I, Section 5, Clause 2 of the Constitution deals expressly and exclu-
sively with the power of the House to discipline its members—those persons
who have been sworn and seated as members and for appropriate reasons are
subject to punishment or expulsion. The meaning of the words is plain and
unambiguous and the precedents and practice of the House compel the stated
conclusion.

3, We concede, us we must, that the House has the power to proceed under
each of these provisions. We reject, however, the Committee’s assertion that
the House, or any of its committees, can merge in one proceedings the power
authorized by the two constitutional provisions. The precedent of the House
support this view. One of the basic reasons for the House's having consistently
taken this position is because the merger of the iwo functions has been recognized
as a method to expand unlawfully and dangerously the qualifications for
membership in the House beyond the three stated in the Constitution.

4. Proceedings under Article I Section 2, Clause 2 and proceedings under
Article I, Section 5, Clause 2 involve two disparate functions which cannot be
accomplished simultaneously. When the House proceeds under Article I, Sec-
tion 2, Clause 2 to determine whether a member-elect possesses the requisite
constitutional qualifications of age, citizenship, and inhabitancy, it is exercising
an investigatory function. It is merely determining what the facts are in this
regard. When the House proceeds under Article I, Section 5, Clause 2, however,
its action is in the nature of a judicial function. It is making a judicial de-
termination as ‘the trier of the facts as to whether a member charged with some
form of misbehavior is guilty and should be punished even to the extent of
expulsion. The Constitution itself requires that such process must take place
within the framework of the minimal protections of the due process of law,
including the specification of charges, right of confrontation, right to counsel,
and the right to be heard. While we believe and have asserted that some of
the basic requirements of (due process must be adhered to in respect to proceed-
ings under Article I, Section 2, Clause 2, since no punishment is involved, the
standards are clearly not as strict as they must be in respect to Article I, Sec-
tion 3, Clause 2,

5. Article I, Section H does not accord to the House a general judicial fune-
tion. The funetion it has as a judicial body is limited solely and exclusively
for the purpose of preventing obstructions to ihe House in the exercise of its
legislative powers, Accordingly, the precedents uniformly hold that the *“dis-
orderly behavior” referred to in Article I, Section b, Clause 2 relates solely to
misconduct committed against the current House,

Accordingly, as to the “seating phase” of the Committee's inquiry, it is our
position, as indicated by our motions, brief and oral argument heretofore that
the seope and extent of the Committee’s inquiry is limited to the three qualifi-
cations set out in Artiele I, Section 2. Therefore, we submit that the only and
exclusive issues pertinent to Congressman Powell's right to a seat in the 90th
Congress are whether he is 25 years of age, a United States citizen for seven
years, and an inhabitant of New York. As to any issues beyond tha:. we are
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of the opinion that these are outside the jurisdiction of this Committee, and we
have so advised the Member-Elect.

As to the “second phase” of the Committee’s ingniry as delineated in the
letter of February 10, it is our contention that neither the Committee nor the
(ongress can pursue an inquiry into its power to punish or expel a member
without having first settled the threshold question of the Congressman’s right to
u seat.

Accordingly, we are of the opinion that any questions except those relevant to
the constitutional qualifications of Member-Elect Powell are outside the juris-
diction of this Committee, and we have so advised the Member-Elect.

Moreover, it is our considered opinion that this Select Committee cannot le-
gally and constitutionally pursue these two objectives simultaneously.

We request the opportunity to submit a brief developing these responses prior
to the close of these hearings,

Chairman Cerrer. Mr. Carter, we are proceeding under a broad
mandate of the House as embodied in House Resolution No. 1 in the
90th Congress. We shall be very happy to receive your brief that you
state that you wish to submit. We appreciate——

Mr. Carrer. Thank you. )

Chairman CeLrer. We appreciate the statements you have just
made, Mr. Carter. They will be received in the record and we will take
it under advisement.

Mr. Carter. Thank you. ) )

Chairman CerLer. Our witness this morning, Mr. Ronald Goldfarb,
special counsel for the committee. Mr. Goldfarb, will you step for-
ward, please? ) . .

There is a Bible, Mr. Goldfarb; will you put your right hand on it?
Do you solemnly swear that the testimony you will give this matter
now proceeding before this committee will be the truth, the whole truth,
and nothing but the truth, so help you God ?

Mr. Gouprars. Yes, sir.

Chairman CeLuer. Mr. Geoghegan.

TESTIMONY OF RONALD GOLDFARB, ESQ., ASSISTANT COUNSEL TO
THE SELECT COMMITTEE

Mr. Geocurcan. Will you please identify yourself?

Mr. Gororars. My name 1s Ronald Goldfarb. I am a lawyer in
Washington.

Mr. GeogHEGAN. Where do you live, Mr. Goldfarb?

Myr. GoLorars. Alexandria, Va.

Mr. GeociEgaN. Mr, Goldfarb, will you tell me briefly about your
educational background ?

Mr. Gororars. Well, I went to college at Syracuse University, got
an A.B. degree and LL.B. degree. Then I went to Yale Law School
and received a master of law degree and doctor of law degree.

M?r GroeHEGAN. You received your LI.B. from Syracuse Univer-
sit;

r. GoLDFARB. Yes, sir,
: 1\%1; GrooriEcaN. Where are you admitted to practice, Mr. Gold-
ar '

Mr. Gouprars. I am admitted to practice in California, New York,
District of Columbia, but my practice is in Washington.

Mr. GeogreeaN. What is your firm?

Mr. Gorprars. The name of my firm is Kurzman & Goldfarb.
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Mr, Groanraan, Will you relate brietly your experience sinee you
gradunted from law school?

Mr. Gorprars, Well, T was in the ir Foree for 3 years as a trial
lawyer, in the Judge Advoento’s Court and in the Kennedy ndmin-
istration T eame down here and worked in the Justice Department as
a speeinl proseeutor in organized crime and rackets section of the
Justico Dopartment until 1964 and since then, 1 have been in private
practice.

Mr. Groanrgan. Mr. Goldfarh, I understand you ave the author
of various publications. Will you recite some of those, please, and
tell us what they concern ?

Mr. Gororar. Well, T wrote three books: One is called “T'he Con-
tempt Powery,™ which was published in 1963, The second one was en-
titled “Ransom, A Critique of the American Bail System,”™ which was
published in 1965.  And I did a book with Alfred Friendly, the ASS0-
ciate editor of the Washington Post, called “Crime und Puhlwlh, the
impact. of news on the administration of justice, which is due out in
a few months.

Mr. GroankcanN. Now, pursuant to the diveetion of this select com-
mittee, did you investigate and avalyze (he records of the New York
State cmu'ts and elsewhere concerning litigntion identitied as Jllllll‘H V.
Powell in which the Member-eleet, Mr. Admm Clayton Powell is the
defendant?

Mr. Gororaks, Yes, b did,

Mr. Groouirean. Did you prepare an analysis, a written analysis
following your m\'(-whgatmn ?

Mr, Gorprars, Yes, I did.

Mr. Groanraan. How is it entitled ?

Mr. Gowprars, It is entitled “An Analysis of James v. Powell
Cases.™

Mr. Groanraan. Can we have this marked for the record Goldfarb
exhibit. 17

('T'he above-entitled document follows:)

ANALYBIS oF JAMES V. I'OWELL ('ABES

Fenrvary 13, 1007,

The eases analyzed are:

1. Defamation actlon in New York County Supreme Court—Janes v, Powell,
NTA Televigion, & Associated Food Store Co-operative, Ine.—1ibel sult,  Resulted
in Finnl Judgment of $46,500.

2, Frandulent Transfer of assets netion, in New York County Supreme Court—
James v. Adam C. Powell, Mrs. Powell & her uncle & aunt (Diagos).—New York
Court of Appeals (highest court) has under conslderation an appeal pending
from judgment of damages of $16G6,785 ($100,000 of which represents punitive
damages)—involves transfer of 'uerto Rico home of TPowell to unele and aunt
of Mrs. Powell,

3. Frautdulent transfer of assets case in Puerto Rico—a eriminal eaxe in Puerto
Rico was also brought by Mrs, James concerning this frandulent transfer of
property there, It was begun under local procedures by plaintiff’s swearlng to
a summons before n maglstrate charging Representative Towell with n mis-
demennor.  When Representative PPowell fatled to appear, the Judge ordered
him to appear the next day and he agreed. But he falled to appear again and
was ordered te 'be arrested by the local court’s marshal. Then Powell sur-
rendered and was released.  He flled a motion to dismliss the complaint, 'There
have been numerous adjournments and, 2o far, no final actlon has bheen taken.



IN RE ADAM CLAYTON POWELL 115

4. Fraudulent teansfer of assets case in Westehester County, New York—James
v. Powell & Hazel Scott—Thls 18 a elvil action alleging a frandulent transfer of
property jointly owned by Representative Iowell and his former wife, Haxel
Seott, to Miss Scotl as sole owner in order to avold the original libel judgment.
The case In in limbo. Representative Powell moved to dismiss the complaint.
The court denled this and held damnges could be assessed only ngalnst Miss Scott,
the present owner of the property. IPowell was ordered to appear when ordered,
and no further order was ever made,

6, Criminal charge in New York brought by Mrs, James as complainant,
charging fraudulent transfer to Mrs, Powell under section 1170 of 'enal Law
with respect to §000 due from a literary ageut. Charge dropped In 1064 for
Grand Jury action under the Penal Law. Grand Jury voted no true bill on
May 16, 1060,

The contempt onders outstanding are related only to actions 1 & 2.

A THE LIBEL CASE

In the Intter part of February 1000, Representative Adam Clayton Powell, Jr.
spoke on the floor of Congress, and In the course of this address, clothed with
Congressional immunity, accused Esther James of belng a “bag woman for the
New York Clty Police Department.

On March ¢, 1000, Representative Powell appeaved on “Between the Lines,”
n weekly afternoon televiston program which was viewed over NTA Television
Station in the New York City metropolitan aren and elsewhere in the United
States and Canada. The program was sponsored by Assoclated Food Stores
Cooperative, Ine.  In the course of belng Interviewed by the moderator, Tester L.
Wolff, Representative Powell repeated his accusation that Esther James was n
bag womnn for the Police Departmment in Washington Heights, New York, amd
that she was belng protected by the police,

Mrs, James sued Representative Powell for libwel based on his television state-
ments.  Powell was servedd with o summons and complaint on October 28, 1000.
o served his answer on December 10, 1000, and amended that on December 27,
1060, and agailn on January 15, 1962,  Eventually, on May 23, 1061, hoth parties
stipulated that NTA Televislon and Assocluted Food Stores Cooperative could
be dropped out of the sult and this stiputation was filed on June 2, 1061,

After o jury trinl in the Supreme Court, County and State of New York, a
Judgment was enteredd in favor of the plaintiff for the swn of $211,730.85 (the
sult was for one million dollars). The case was tried on March 20, and from
April 1 to April 4, 1048, before Judge Thomas A. Aurello and a jury. The verdlet
Illl\'l'll‘dt‘{l the plaintift $11,500 compensatory damages, and $200,000 punitive
damnges.

This Jjudgment was filed and recorded on April 5, 1003, and thereafter on
nbout June §, 1803, an attempted execution of the judgment was returned unsatis-
tied by the Sherift,

Plaintift’s attorney then proceeded by oblaining an order to show cause (an
application to a judge exr parte for an order requiring other party to appear and
show cause us to why certain relief should not be granted,) as to why the Court
should not order Representative I"owell arrested for not paying the lbel judg-
ment of $211,730.35 on the return date of the order to show eause. The appll-
catlon was denfed and exeention was ordered fzsued again, DPlaintiff then made
ul:ivr unsucceessful attempts to obtain satisfaction of the judgment by court
order.

N Tllli.- following then took place, as described In 43 Mise. 24 314, (1004) [Exhibit
SO H

“It appears that n subpoenn duces teeum returnable September 20, 1003 was
served by substituted service upon defendant after four attempts at personal
service.  Upon defendant's fatlure to honor sald subpoena, plaintiff moved to
punish him for contempt. In that proceeding the serviee was traversed and the
nutter wns referred to n Specinl Referee to hear and report with recommenda-
tionx, By order of Mr, Justice Markewich, lon December 27] the sald Specinl
Referve’s report finding proof of due service was confirmed. The traverse was
overruled and the examination was ordered for the fifth day next succeeding
service of o copy of the sald order with notice of entry, which order provided
fnter alia that defendant could purge himself of his contempt by paying the entire
Judgment or by appearing for examination on 1 new scheduled date. The order
of Mr. Justice Markewlch was appealed and the appeal suspended on stipulation
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of the parties, dated December 31, 1963, signed by defendaut in person and by
the attorneys for both parties, until the disposition in the Appellate Division.
of an appeal from the judgment itself. The stipulation provided, among other
thingy, that within 15 days after service of a copy of the order aflirming or
conditionally affirming such judgment, defendant would appear for such exami-
nation at a time and date to be agreed upon by both counsel and, in the absence
o\'t agr]eemenr, to be fixed by Special Term.” (43 Misc, 2d 314 at 315.) [Exhibit
ND, &

The Appellate Division affirmed the judgment below on the condition that the
plaintiff agree to a reduction in damages to $11,500 compensatory and $35,000
punitive. 246 NYS 24 998, 2/6/64. [Exhibit No. 3.]

The attorneys failed to agree on the time and date of the examination provided
for in the stipulation and the matter was brought to Special Term where
Mr. Justice Backer, on March 27, 1964, finally et the examination for May 1.
1964 at Special Term, Part II, at 10:00 a.m., unless otherwise stipulated by
the parties. ‘

Defendant thereafter applied for a stay of the examination on April 27, 1964
and this application was denied on April 29, 1964 by Mme. Justice Amsterdam.

The defendant failed to appear for examination on May 1, 1964,

Plaintiff then applied for an order of arrest and commitment of Mr. I'owell
as judgment-debtor, based on a contempt order of the court arising from the
willful refusal or unwillingness of defendant to submit to examination in pro-
ceedings to enforce a money juigment. Chimera J. decided to grant the order
of arrest of the defendant based on Judge Markewich’s contempt order of
December 27, 1063. His language pointed out that u number of the acts took
place when Congress was not ii. session and cited Mr. ’owell as “so flagrahtly
contemptuous of the authority and dignity of this court as to promote a tragle
isrespect for the judicial process as n whole.” (43 Misc. 24 314 at 320). In
this opinion, Judge Chimera also stated that Rep. Powell claimed that an
examination would have compelled him to give evidence which might tend to
incriminate him. (at 319). The opinion provided that the order of arrest should
contain a stay until the then current session of the House of Representatives
was in recess. The order of arrest and commitment was then issued on June 1,
1964 and is currently outstanding.

On July 10, 1964 the Court of Appeals of New York affirmed the Appellate
Division decision of February 6. 1964. 14 NY 2d 881. [Exhibit No. 4.]

The United States Supreme Court denied certiorari and no further appeals
are possible. 379 US 966 (1965). [Exhibit No. 5.]

B. NEW YORK COUNTY FRAUDULENT TRANBFER OF ASSETS CASE

Mrs. James brought a second action in the New York Supreme Court on April
2, 19684 against Representative Powell, his wife Yvette, and her aunt and uncle,
at common law and under Article 10 of the New York Debtors and Creditors
Law. She alleged that in April 1963, the Powells owned a piece of real property
in Puerto Rico worth approximately $85,000 and that on about April 17, 1963
(after the libel judgment was recorded) they deeded the property to two people
(Gonzalo Diago and Carmen M. B, Diago who were also named as defendants)
under a questionable conveyance made to frustrate the satisfaction of Mrs. James’
libel verdict. It was alleged that the transfer was made without any conslidera-
tion and only to prevent enforcement and collection of the judgment. For this,
£250,000 damages was originally claimed. 'There were two causes of action—one
against the Powells for damages for conspiracy and for fraudulent transfer and
the other a judgment creditor's action against all four for conspiracy to defraud
Mrs. James in the satisfaction of her previousiy adjudicated judgment.

In this case. Mr. and Mry. Powell both did not file answers. Accordingly, »
motlon for judgment was granted, on January 22, 1065, The case was severed
against Mrs, Powell's uncle and aunt in Puerto Rico, and a jury inquest on the
sole issue of damages was set for trial,

Trial was held on February 11, 1985, and the jury awarded damages to Mrs.
James of $350,000. The trial judge (Backer, J.) reduced the verdict to $210,000.

The defendants thereupon renewed a motion made on the eve of inquest to
vacate service on the grounds they had moved from 130 West 138th St. 1o 2386
Seventh Avenue,

On March 31, 1965 their motion was granted by Loreto, J. to the extent that
the earlier verdict was to be set aside if the defendants would agree to appear
and answer.
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On April 5, 1963 the Powells agreed to appear and answer.

The Loreto decision was upheld in the Appellute Division on June 12, 1965,
24 App. Div, 24428 (1I65). [Exhibit No. 6. ]

The plaintiff thenr served a notice of examination before trinl on the Powell's
attorney.  The PPowells did not appear on the return date and be moved by
order to show cause why the PPowells should not be punished for contempt of
process, ordered to appear for examination before trial, and for an order that
their answers be stricken.

On July 1, 1965, the requested order to punish for contempt was denied, nnd
on July 31, 1965, the requested order to strike their answers was denied.

The Powells then moved to dismiss the complaint, which the New York Su-
preme Court denied, upholding the first cause of action. (September 30, 1863).
Flynn, J. on January 18, 1966 the Appellate Division affirmed, holding that the
relief was sought not under the statute but under the common law. At common
law, whoever by improper means interferred with the execution of a judgment
was liable for the damage he caused to the judgment creditor. 25 App. Div, 2d
1,266 NYS 2d (1966). [Exhibit No. 7.]

The Court of Appeals dismissed Representative 1’owell’s appeal on the ground
that the Supreme Court's order was not final. 17 N.Y. 2d 812, 271 NYS 24 265
(1966). [Exhibit No. 8.]

After Judge Flynn's order of September 30, 1965, the plaintiff then moved by
way of an order to show cause why the court should not order a date for the
PPowells’ examination before trinl. This was granted as to Representative Powell,
and on October 27, 1965, Judge Brust ordered him to appear for examination on
November 1, 1965. Representative I'owell's attorney applied to the Appellate
Division for a stay and, in accordance with a stipulation signed by both attorneys
and Representative Powell, the New York Supreme Court ordered the date
adjourned by consent to November 24, 1065, the day before Thanksgiving.
[Exhibit No. 9.]

Powell failed to appear on November 24, 1965 and plaintiff nm\'ed to punish him
for contempt and to strike the Powells’ answers.

On December 10, 1965 the court (Streit, J.) granted the motion to strike the
answers but denied the motion to hold him in contempt. He also ordered an
inquest as to the amount of damages.

At the inquest held on December 14, 1065, Judge Wahl granted plaintiff $75,000
compensatory damages for damages in libel suit, plus attorney’s fees and costs
incurred in being forced to bring the fraudulent transfer action, as well as
£300,000 punitive damages for wilfulness in the act of transfer.

On appeal, the Appellate Division held that the compensatory damages were
limited hy the unpaid judgment from the libel case, $33,250.76, plus outlays by
the plaintiff and her counsel including legal fees tota]ing $22,535.00, and assessed
punitive damages of $100,000 for a total of $155,785.76, plus intevest. James v.
Powell, 26 Appellate Division 23 535, 270 N.Y.S. 2d 789 (1966) | Exhibit No. 10.]

An appeal by the Powells of this decision is eurrently pending in the New
York Court of Appeals, including the issues raised by the Powells’ earlier motion
to dismiss, which had been considered premature.

Meanwhile, the plaintiff attempted to obtain satisfaction of its judgment ob-
tained on Decenber 14, 1963. A notice to appear for examination as to financial
ability to pay the judgment was served by substituted service on or about Decem-
ber 15. Mr. I'owell did not appear on the return date.

The plaintiff moved to punish Mr. PoweH for contempt returnable January 7,
1966. Powell’s attorneys filled papers, claiming Congressional immunity and
lack of proper service. Reply affidavits flled by plaintiff, cited faflure of Mr.
I’owell to respond to 3 subpoenas and 2 court orders and stressed the criminal
sanctions of Sectiona 750 and 751 of the Judiciary law. [Exhibit No. 11.]

First, the court denied plaintiff’s motion but the plaintiff applied for reargu-
ment. There was a hearing first by a referee and later by the court on August
12, 1966, On August 28, the Judge (Saypol, J.) granted the order to show cause,
held eriminal contempt could have occurred, and set the issue of wilfulness down
for juryitrial. [Exhibit No. 12.]

Representative I'owell then moved for a stay of Judge Levy's contempt proceed-
ings. This was denied on September 9, 1966. Further applieations to the New
York Court of Appeals and fthe U.8. Supreme Court were denied.

1 At this hearing, Odell Clark stated Powell had not spent the night at 130 West 138th
5t. sinee the summer of 1965.
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Representative Powell also moved that the court had no jurisdiction over the
person of defendant and the subject matter of the proceeding. This motion was
denied on October 27, 1966.*

The jury found wilfulness in Mr. Powell’s failure to honor 3 subpoenas to
appear for examination on the following days: September 20, 1965(L); No
vember 27, 1964(L) ; and December 16, 1965(L), and for fallure to honor the
court orders by failure to appear for examination on May 1, 1964(L); and
on November 24, 1965(F), both being dates stipulated to by him personally.
(L)—Libel case ; (F)—Fraud case.

On November 4, 1086, at the time for sentencing on the jury verdict, the
court (M. Levy, J.) decided that failure to honor a subpoena was a civil
contempt, but, with respect to the 2 counts involving court orders, found
him guilty of criminal contempt and sentenced Mr. Powell in absentia for
criminal contempt of court to 30 days in jail and $250 fine on each count to
run concurrently. [Zxhibit No. 14,]

The order of judgment was settled after the date of election on November 17,
1966. It directed Mr. Powell to surrender for service of sentence on November 23,
1966. Mr. Powell, having failed to surrender, an order of arrest and commit-
ment was issued on November 28, 1966 (Markewich, J.). [Exhibit No. 15.]

Mr. Powell has moved to vacate this order of Judge Markewich of arrest and
commitment.

Appeal of Judge Levy's order is pending before the Appellate Division (Sched-
uled Argument February 17, 1967).

Mr. Powell also moved for stay of this order of Judge Markewich by applica-
tion to the Supreme Qourt on constitutional grounds. The application was
denled, —— U.§., —— (January 18, 7¢67). This information appeared in the
U.S. Supreme Court files.

C. TWO OTHER INBTANCES OF CONTEMPT ORDERS

During the year, this motion for contempt was belbg considered by the
courts, the plaintiff continued to serve subpoenas on Mr. Powell by substituted
service. Mr. Powell continued to disregard them.

Accordingly, plaintiff moved that the court adjudge Mr. Powell In contempt.
This motion was denied by Judge Fine on September 9, 1066.

The plaintiff appealed and, on appeal, the Appellate Division reversed the trinl
court and modified the trial court's order to hold Mr, Powell guilty of civil con-
tempt and to punish him by a fine of $250 and jail sentence of 30 days.

The Appellate Division further directed him to appear for examination on
November 3, 1966, or upon application to court, on some later date; and ordered
that, if he complied with the examination, he would be excused from imprison-
ment. 274 NYS 2d 192 (October 25, 1966). [Exhibit No. 16.]

Attorneys for Mr. Powell then appealed this declsion to the Court of Appeals
and stipulated, with plaintiff’s attorney, that, if the Appellate Division opinion
was upheld, he would appear for examination on December 0, 1066, [Exhibit
No. 17.]

The Court of Appeals upheld the Appellate Division and directed Mr. Powell
to appear for examination on December 9, 1066. [Exhibit No, 18.]

Mr. Powell did not appear on December 9, 1066, whereupon he was adjudged
gullty of civil contempt for disobeying the order to appear. (Judge Streit.)

An order of arrest and commitment was Issned December 14, 1066.

The two aforementioned orders are flled with the records of the libel and fraud
caves in the New York Court of Appeals in Albany, New York.

Plaintiff continued to attempt execution in the fraudulent transfer action.

On a subpoena to produce financial records, returnable December 15, 1065 (L) °
which was disregarded, plaintiff moved for a contempt order. On October 3,
Judge Frank held Powell in civil contempt and ordered him to appear three days
after a copy of the order was served on his attorney. [Exhibit No. 19.]

M. Powell failed to appear.

Cn October 14, 1968, Judge Waltemade issued an order of arrest and comnit-
ment for Powell’s failure to appear as ordered. [Exhibit No. 20,] Mrs, James'
attorney is continuing to apply for contempt orders, both civil and eriminal.

2 The plaintiff's attorney interest In the publlicity attendant to the lgroceedinuu hax
lﬂil._lélrglla protective order from the court. 273 NYS 24 730 (1060). [Exhibit No. 13.]
case,
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Status
ta) Arrecst status

" In sum, there are at least four outstanding arrest orders, two arising out of
criminal contempt orders, and twe arising out of civil contempt citations.

(b) Damages status

On August 2, 1905, Mrs. James' attorney applied for and obtained an order of
the Supreme Court of New York, to n bank which held funds for two committees.
the Harlem Justice for Powell Committee and the Powell Fund Committee, and
two checks were delivered to Mrs. James in partial payment for her outstanding
judgments. A total of $10,115.564 was paid by these friends of Powell. The
amount was pald pursuant to a Supreme Court order of July 1965, and thus re-
dueed the outstanding judgment to something over $30,000.

On January 31, 1067, Jubllee Industries, Inc,, a record compauny, paid Mrs,
James $32,460 voluntarily in reduction of the then outstanding libel judgment.

According to Raymond Rubin, counsel for Mrs, James, the following amounts
emanating from the two judgments are still outstanding :

$3,483.76—Dbalance of the original libel judgment with interest as of
January 19, 1067 ;

$23.25—Judgment costs with interest due since May 15, 1964 ;

$168.00—Judgment costs with interest due since January 20, 1965 ;

$10.60—Judgment costs from federal court matter brought to stay the
libel judgment ;

$160.93—Intermediate court costs for miscellaneous judgments due since
June 17, 1066 ;

$233.64—Intermediate court costs for miscellaneous judgments due since
June 17, 1966 ;

$197.13—Intermediate court costs for miscellaneous judgments due since
June 23, 1966.

Aside from these items, the amount of the judgment ($155,785.76) in the
fraudulent transfer of assets is now under consideration in the Court of Appeals.

MISCELLANEOUS OTHER ACTIONS DEEMED NOT RELEVANT TO THE INQUIRY

Other miscellaneous actions have been brought during this time., In one, Mrs.
James moved to Institute a quo warranto proceeding to determine the right of
Representative Powell to hold his House seat. urging that he was not a resident
of New York between October 3, 1064 and December 31, 1964,

The court held against her, stating that, according tn Article I, of the Con-
stitution, each honse of Congress iy the sole judge of the qualifications of its own
members, Therefore, the courts have no jurisdiction to pass on the qualifications
of any Congressman. Application of Esther James, 241 F. Supp: 8568 (8.D.N.Y.
1963). [Exhibit No. 21.] Of course, the question of Representative Powell's
belng an Inhabitant of New York is a proper one for the House to consider in its
present deliberation over his qualifications to be seated.

Another recent action was brought in the Federal Courts in New York arising
out of present Powell controversy. In this sult. only weeks ago, constituents
of Rep. Powell brought nn action in the Federal Courts in the Southern District
of New York to enjoin the Federal Government from collecting their taxes on the
ground that they were not being represented. A check with the Clerk of that
Court disclosed that the recent case Involving this tax claim was filed by the Rev.
A, Kendall Smith, et al. and was brought against President Johnson and all the
members of the House of Representatives. (Docket No. 67, Clvil 185). It was
filed on January 16, 1967. The application for an order to show cause was
denied on January 21 by Judge Edelstein.

PENDING CONTEMPT ORDERS AND ARHEST ORDERS

In sum, there are records of four outstanding arrest orders pending against
Representative Powell, one arising out of a criminal contempt order, and three
arising out of civil contempt citations. Item 1 i2 an arrest order emanating
from a clvil contempt citation, Item 2B is a c¢lvil contempt arrest order
emanating from the civil contempt described in itein 2A. Item 3B is a civil
contempt arrest order emanating from the civil contempt citation deseribed in
item 3A. And item 4B is a criminal contempt arrest order emanating from a
criminal contempt order described in item 4A,
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1. Civil Contempt Arrest Order—May 8, 1964

A, Supreme Court Justice Chimera ordered the arrest because of Powell's
failure to appear May 1, 1964, In accordance with a March 27, 1904, order of
Judge Backer. Although the decislon was written on May 8, the actual arrest
order was issued on June 1, 1964, It is still in effect.

B. The order arose out of the libel judgment.

C. According to Chief Olerk Gamzel of the Appellate Division, 1st Dept., court
records show that this order has not been appealed, and the time during which
the order may be appealed (thirty days) has expired. As no further appeals
are now available from the libel judgment, the arrest order cannot be disturbed
by an appeal from the judgment itself. The 30 day appeal period for all orders
is provided for by the N.Y. Civil Practice Act, Sec. 5513, and by Appellate Divi-
sion Rule 5, subdivision 4.

2. Civil Contempt—October 25, 1966

A, The Appellate Division held Representative Powell guilty of civil con-
tempt for willful violation of a July 23, 1966, subpoena to appear and produce
financial records. On December 1, 1966, this decision was affirmed by the New
York Court of Appeals. .

B. Civil Contempt and Arrest Order—December 14, 1986: Justice Streit or-
dered Representative Powell’s imprisonment for civil contempt for failure
to appear December 0 as ordered by New York Court of Appeals to “purge”
himself of the October 25 civil contempt citation of the Appellate Division. He
was ordered committed for thirty days., There has been no appellate determina-
tion of this order. The case is now before the New York Court of Appeals, but
order does not appear to be on appeal.

C. These orders arose out of the fraud judgment,

D. According to Mr. Gamzel court records show that these orders have not
been appealed, and the time during which the orders may be appealed (thirty
days) has expired. The Court of Appeals, in disposing of the fraud judgment.
has discretion to vacate or leave untouched the orders.

3. Civil contempt—October 3, 1966 ..

A. Justice Frank held Representative Powell guilty of civil contempt for dis-
obeying a December 135, 1965 subpoena of Mrs. James to appear and produce
gnanclgl records. The court ordered him to appear in three days to “purge”

imself,

B. Arrest Order—October 14, 1966 : Supreme Court Justice Waltemade ordered
Representative Powell's avrest for disobeying the above order of October 3.
There has been no appellate determination of this order. This case is now
before the New York Court of Appeals, but the order does not appear to be on
appeal.

C. These orders arose out of the fraud judgment.

D. According to Mr. Gamzel again, court records show that these orders have
not been appealed, and the time during which the orders may be appealed
(thirty days) has expired. The Court of Appeals, in disposing of the fraud
judgment, has discretion to vacate or leave untouched the orders.

4. Criminal contempt—November 17, 1966

A. Justice Levy held Powell guilty of criminal contempt for disobeying prior
court orders of March 27, 1964 (by Justice Backer to appear and produce
records), and October 27, 1965 (by Justice Brust to appear and produce records).
Representative Powell was ordered by Justice Levy to appear on November 23,
1966 and produce records. He failed to appear and produce records.

B. Arrest Order—November 28, 1966: Justice Markewlch ordered Powell's
arrest for violating Levy's order and not appearing on November 23, 1966. There
has been no appellate determination of these orders. Representative Powell was
sentenced to thirty days and a $250 fine for violation of each of the two above
orders. Justice Harlan of the U.S. Supreme Court denied application for a stay
of enforcement of this arrest order on January 18, 1987. This case is now before
the New York Court of Appeals with the libel and fraudulent transfer cases.

C. These orders arose out of both the libel and fraud judgments. The Backer
order was based on the libel judgment and the Brust order on the fraud judgment.

D). The orders are now being appealed and are before the Appellate Division.
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Mr. Goranecan. Will you explain how you prepared this analysis
:u;i sol;mes which you referred to, the people that you were able to
talk to

Mr. Gorprars. I went to New York and confined myself essentially
to official records.

I examined records of the appellate division from the Library of
the Association of the Bur of the City of New York, and I consulted
with the clerk of the New York Court of ;\p{)eals, Mr. Cannon, I
went through those records which were public and which were
pending.

I read the installment of press coverage of all of these cases which
was compiled by the Library of Congress, and read all of the opinions
of the New York courts dealing with two litigations in contempt pro-
ceedings that arose out of them.

I might add that 1 was not able to find one repusitory of all of the
information published about these cases, so I had to piece it together
from those various sources,

Mr. Gorciieaan. Would you give a brief summary of this report,
please?

Mr. Gororare. Well, the case really began in February 1960, when
Representative Powell spoke on the floor of Congress and in the course
of an address, accused 1 woman by the name of Esther James of being
@ bagwoman for the New York City Police Department.

On March 6, 1960, he repeated this, this same accusation to tele-
vision program called “Between the Lines” which is a weekly program
in New York City.

After he did this, Mrs. James sued Representative Powell for libel,
based on these statements. They changed the formal documents,
summons, complaint and whatnot and there was a jury trial in the
Supreme Court of New York and judgment was entered in the favor
of Mrs. James for $211,739.35. The suit was for $1 million.

The case was tried in March and April of 1963 before Judge Thomas
Aurelio and there was a jury. The verdict was composed of $11,500
for compensatory damages, and $200,000 for punitive damages.

The judgment was filed and recorded and there wzs an attempt to
collect on the judgement and that was returned by the sheriff unsatis-
fied, So the plaintiff’s attorney then proceeded by getting an order
to show cause why the court should not order Representative Powell
arrested for not paying the libel judgment on the return date of the
crder to show cause.

The application was denied and execution was ordered issued again.
Plaintiff made other attempts to satisfy the judgment. And even-
tually the Appellate Division of New York, which is the intermediate
appellate court in New York, between the Court of Appeals, which is
the highest court of appeals, and the trial court, which 1s the Supreme
Court, affirmed the judgment on the condition that the plaintiff
agreed to reduce the damages to $11,500 compensatory damages and

5,000 punitive damages. That information comes from the report
in 246 N.Y. S. 2d 938.

Chairman Cer.Ler. $46,0007

Mr. Gororars. That was knocked down further, Right.

Chairman CeLLer. $46,000.
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Mr. Gorprare. The attorneys failed to agree for time and date for
examination and finally Justice Baker in March of 1964, set an exami-
nation for May 1,1964, unless otherwise stipulated.

The defendent failed to appear and the plaintiff applied for an
order of arrest and commitment as a judgment debtor and based this
on contempt order of court arising out of willful refusal or unwilling-
ness of defendent to submit to examination in the proceedings to
enforce the money judgment.

The Judge Chimera, decided to grant the order of arrest, based on
Judge Markewich’s contempt order of December 27, 1963. P

The opinion provided that the order for arrest should contain a stay
until the current session of the House of Representatives was in recess.
The order of arrest and commitment was issued on June 1, 1964, 1t
is outstanding.

In July 1964, the New York Court of Appeals confirmed the appel-
late Division decision in the libel judgment and the supreme court
denied certiorari in 1965.

The citation for that, no opinion, 379 U.S. 966. The case then wus
carried off into a second case. Mrs. James brought a second action in
the New York Supreme Court, which again is the trial court, in April
of 1964 against Representative Powell and his wife, and an aunt and
uncle, alleging that in 1963, after the judgment, the Powell’s havin
owned a piece of real property in Puerto Rico, alleged to be wortE
$85,000, sold it after the judgment was recorded, to two people who are
also named in this case as defendents.

Chairman Certer. That was not the case based upon the alleged
charge of transfer of property to avoid the payment ¢

Mr. Gorprars. Yes, sir, called fraudulent transfer of assets, I be-
lieve, in New York. They alleged in the suit that the transfer oc-
curred after judgment was entered and it was done to defeat the
judgment in the libel case.

And they asked the court for $1 million damages. There were two,
in this case, there were two cases of action. One was against the
Powell’s for damages for conspiracy and fraudulent transfer and the
other was a judgment credit or action against all four for conspiracy
to defraud Mrs. James.

Powell did not file an answer and a motion for judgment was
granted in January 1965. The case was severed and left out the aunt
and uncle in Puerto Rico and a jury inquest was set just to decide the
issue of damages.

The trial was held in February, 1965, and the jury awarded Mrs.
James in this case, of $350,000,

The trial judge, Judge Backer, reduced the verdict to $210,000.
Then the defendant renewed his motion to vacate the service on the
grounds that there was some technical error in the service of process
against him, I believe service at his address of 130 West 138th Street,
and he then lived at 2386 Seventh Avenue, or vice versa, whichever it
was, no longer, and in March of 1965, this motion was granted by Judge
Loreto and the earlier verdict, that is in the fraudufent case, wa. set
aside if the defendants would agree to appear and answer.

On April 5, 1965, the Powells did aghree to upf)ear to answer and
according to the docket in this case, they stipulated to that effect.
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This Loreto decision was upheld by the appellate division.

Complainant served notice of examination before trial then on Pow-
ell’s attorney and Powell did not appear on the return date so the
plaintiff moved for an order to show cause why Representative Pow-
ell shouldn’t be punished for contempt for failure to appear for exam-
ination before trial.

He also asked that their answer in this case be stricken. In July
1965, the request for punishment for contempt was denied by the
court and the requested order to strike the answer was also denied.

Representative Powell then moved to dismiss this complaint and
the Supreme Court denied it and upheld the first cause of action. The
JAppellate Division upheld it on the theory that it was a valid cause
of action.

The Court of Appeals in New York dismissed Powell’s appeal on
the grounds that the Supreme Court order was not. final.

Then the plaintiff moved by way of an order to show cause why
the court should not order a date for Representative Powell’s exam-
ination before trial. This was granted in October of 1965. Judge
Brust of the supreme court, ordered him to appear on November 1,
1965. His attorney, that is Representative Powell’s attorney, applied
to the Appellate Division, which is the intermediate appellate court
for a stay and in accordance with the stipulation, signed by him and
both attorneys.

The New York Supreme Court ordered that the date would be ad-
journed until November 24 which was the day before Thanksgiving.

Mr. Parrerson. Was that stipulation signed by Powell as well as
his attorneys?

Mr. Gouorars. According to the records I have, it was signed by
both the attorneys and by Re]?resentative Powell.

Powell failed to appear though on the 24th and plaintiff moved to
punish him for contempt and to strike his answer. The judge in this
case was Judge Streit, and on December 10, 1965, he granted the
motion to strike the answer but he denied the motion to find Powell
guilty of contempt in this particular case.

And he ordered an inquest which is a trial just on the issue of dam-
ages. At the inquest, which was in December 1965, Judge Wahl grant-
ed the plaintiff $75,000 compensatory damages in the libel suit plus
attorneys fees and costs incurred for being forced to bring the fradu-
lent transfer action as well as $500,000 punitive damages for willful-
ness in the transfer,

The Appellate Division held that these damages were excessive and
that they should be limited by the judgment remaining unpaid in the
original libel action, which was at that point $33,250.67 plus certain
costs and legal fees that totaled over $22,000.

An appeal by Representative Powell of this decision is pending in
the New York Court of Appeals.

Mr. Moore. I would like to interrupt the witness to ask after the
Appellate Division reduced the damages which Judge Wahl had as-
sessed as being excessive, did it not also confine or assess punitive dam-
nges in the amount of $100,0007?

Mr. Gowprars. It did, the citation for that incident is 26 Appellate
Division, Second, 535, 1966.
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Mr. Moore. Taking the outstanding amount, consideration of—

Mr. Gorprars. Something over $157,000.

Mr. Moore. Thank you.

Mr. Gororars. That is pending now in the New York Court of Ap-
peals and the best information I have ~n that is that there may be a
decision this month in that case.

In the meantime the plaintiff still attempted to obtain satisfaction
of the judgment of December 1965, and there were other notices to
appear; finally the plaintiff moved again to punish Mr, Powell for con-
tempt and this motion was in January of 1966.

Powell responded to this and the court denied the motion but the
plaintiff asked for reargument again and the motion was granted,

Powell moved to stay the contempt proceeding and this was denied
in September of 1966 and further applications were denied by the high
court in New York, which is the court of appeals and U.S. Supreme
Court.

Mr. GeoeHesaN. Mr. Moore, Mr. Chairman, may I ask thiz ques-
tion of the witness? At the time the plaintiff moved to punish Mr.
Powell for the contempt which was returnable on January 7, if I un-
derstand this case, Mr. Powell’s attorneys filed papers at that time
claiming congressional immunity and lack of proper service. Is that
not what took place?

Mr. Gororars. Yes, sir.

Mr. Moore. Will the witness tell us at the time those papers were
filed, was the Congress in session at that time?

Mr. GoLorars. Let's see, that would have been, is that the hearing of
August 19667

r. Moore. No, it would be previous to the contempt citation of
January, which was returnable January 7, 1966?

Mr. éOLBFARB. I don’t know, Mr. Moore, I think that is a matter of
record.

Mr. Moore. I wanted——

Mr. Gowpraks. I have a list someplace of the dates that Congress
was in session, but. I don’t recall them all.

Mr. Moore. Not reflected in, any of the records which you reviewed
as far as the State of New York is concerned ?

Mr. Gororars. No, I simply went to the Congressional Record and
11}13ada a list of the dates that Clongress was in session, but. T don’t recall
them.

Mr. Moore. Thank you. Anyway, the jury found willfulness in the
case of Powell’s failure to honor the three subpenas to appear for
examination, one in September 1965 in the libel case ; one on November
27, 1964, in the libel case; and one on December 16, 1965, in the libel
case for failure to obey the court’s orders to appear for examination
of May 1, 1964, in the libel case; on November 24, 1965, in the fraud
case.

In both instances, he had stipulated to appear.

On November 4, 1966, the court at this time, it was Judge Matthew
Levy, ruled that the failure to honor the subpena was a civil contempt
but with respect to the two counts involving court orders he found him
guilty of criminal contempt and sentenced Mr. Powell to 30 days in
jail, $250 fine on each count, and I am not certain about this, but T
think they were to run concurrently and not consecutively.
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Chairman Cerrer. I think that is right, but wasn’t the Levy deci-
sion to the effect that he was guilty of two criminal contempts and
three civil contempts?

Mr. Gororars. The Levy decision was later converted by Judge
Markewich into o norder of arrest and commitment for criminal con-
tempt.

Levy held Powell guilty of criminal contempt for disobeying prior
court orders of the 27th of March 1964 and the 27th of October 1965, of
};‘hich the prior order was by Judge Backer and the other by Judge

rust.

Chairman Cerier. There were two eriminal contempts apparently?

Mr. GoLprars. Right.

Chairman CerLzr. And three civil contempts?

Mr. GoLprare. My understandin

Chairman Cerrer. The reason for the distinction, correct me if I
am in crror, was that the eriminal contempt grew out of the failure
of Congressman-elect Powell to appear in court pursuant of an order
of the court’s or the judge, whereas the civil contempts was the failure
to answer subpenas. Am I correct in that?

Mr, Gororagrs. I think so, but T think that my understanding is that
in the Levy case, it was just criminal contempts, but we have the
records and the opinions available for the committee and I don’t have
them before me, It could be double checked.

Mr. Moore. Mr. Chairman, if I may pursue a point at this stage of
the testimony, Mr. Goldfarb, do T understand the question of willful-
ness that is the question of Mr. Powell’s refusal to respond was sub-
mitted to a jury? It was not a determination by an individual judge.
but that a jury in New York did determine that Mr. Powell’s refusal to
appear carried a degree of willfuiness and they so found ? :

Mr. Gouprare. Right. The way the contempt proceeding runs,
ordinarily a contempt proceeding i1s a summary one, but the issue of
willfulness is a question of fact so a jury was brought in to rule solely
on that issue and then the judge summarily determines contempt.

Mr. Moore. And willfulness in this instance was confirmed by a jury
in the State of New York?

Mr. Gorprars. Yes, sir: according to the opinions I read, there was
a finding by a jury.

The order of Sylld{_'e Levy, the earlier order is being appealed and T
understand that is before the Appellate Division now and I understand
Markewich's order of arrest is also.

There has been a motion to vaeate it, but that later on, Mr. Powell,
this was in January 1967, moved for a stay of the Markewich order,
which is the one we were just talking about, by application to the Su-
preme Court and my understanding is that this application was denied.

have no record of it, but I checked it with the clerk of the court
of appeals and there is apparently an order denying that.

There was another motion before Judge Fine in September 1966,
that the court found Mr. Powell not in contempt for failure to obey
certain summons. The Appellate Division reversed the trial court,
modified the order holding Mr. Powell guilty of civil contempt, and
fined him $250 and sentenced him to 30 days.

The plaintiff also continued to execute on the frandulent transfer ac-
tion and there was a subpena to get financial records returnable in
December 1965, And this was disregarded.

74-821 0—87——9
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Plaintiff again moved for contempt order and Judge Frank held
Representative Powell in civil contempt.

Then on October 14, Judge Waltemade issued an order of arrest and
commitment for Representative Powell’s failure to appear as ordered.

These are all pending

My best sum up of this is that the libel case is completed and has been
upheld and almost all of that judgment has now been paid.

In August 1965, there was an order issued by the Supreme Court
of New York to a bank which held funds of two committees. One is
Harlem Justice for Powell Committee and the other was Powell Fund
Committee, and over $19,000 was attached and applied to the libel
judgment.

And then in January 31, 1967, voluntarily, Jubilee Record Co. paid
Mrs. James something over $32,000 in reduction of the cutstanding
libel judgment.

The fraudulent transfer case is pending before the Court of Appeals
and apparently a ruling is expected this month, but it has combined
the libel judgment with the fraudulent transfer judgment : that is, the
pending judgment for $157,000.

My understanding is that would be reduced to the extent that that
rart of.:l.heﬂlihe] judgment, which was included in that figure, has

n paid off.

And T asked the clerk of the court of appeals whether or not the
contempts that were pending there were on appeal and he advised that
they were not.

So far as I know, they are pending and I have no knowledge in the
records whether or not there are any appeals of those contempt
proceedings.

In summary, what I was able to find from the public records is that
there are four outstanding arrest orders, two arising out of criminal
contempt orders and two arising out of civil contempt orders.

The first civil contempt arrest order is the one of Justice Chimera.
The first criminal contempt order is the one of Justice Streit, which
refers back to the civil contempt of October 25, 1966 ; the second civil
contempt arrest order is the order of Justice Waltemade, which refers
back to the incident with Judge Frank that I mentioned.

The second criminal contempt arrest order is the order of Judge
Markewich, which refers back to the orders of Judge Levy.

Mr. Groauecan, Mr, Goldfarb, I have a question at this time. You
have been making a reference to the fact th.t in some of these actions
Mr. Adam Ciayton Powell, on one or more occasions, personally signed,
stipulations in which he promised the court to appear on certain dates
and to submit to the courts jurisdiction with respect to proceedings
involved. Will you tell me how often this did occur in fact?

Mr. Gororarn. There is attached as exhibit two written stipulations
in which he agreed to appear, and there is one other alleged, but T
have no evidence of it, in another action.

Mr. Geoenrcan, These two stipulations which yon refer to were
signed by Mr. Powell himself in addition to his attorneys?

Mr. Goupragre. I think sc.

Mr. Moorr. Mr. Chairman, I have a followup question in this
particular area.
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Do I understand that these stipulations came about by reason of
the fact that Mr. Powell was required to appear on & certain day and
came in, and stipulated that for some reason or another, he couldn’t
appear on that day, and that another day was set and he agreed to
present himself at the future day, is that not the character of these
stipulations?

r. Gouvrars. My understanding, Mr. Moore, is that he was not
honoring subpenas. I think he was claiming immunity to the process.
And in two ncidents he did agree and signed stipulations that fol-
lowing up on one or another of the subpenas that arose, that he would
appear on a certain date.

fr. PaTrersoN. Mr. Goldfarb, those two incidents only occurred
after proceedings were pending before the appellate division in con-
nection with court orders requiring him to appear at an earlier date,
is that not correct?

Mr. Gororars. I believe that isso, yes, sir.

Mr. ParrersoN. And did Mr. Powell appear on either of the dates
which he promised to appear?

Mr. Gororags. Are you referring to the two stipulations?

Mr. Parrerson. In the stipulations?

Mr. Gorvrare. He did not appear on those dates.

Chairman CeLLER. You have Leen referring to some exhibits. Have
you submitted those exhibits?

Mr. Gororare. They are being stapled up and thermofaxed. They
are judicial opinions. We had some difficulty getting copies made.

Chairman CerLrer. Those exhibits then will ﬁ placed in the record,

Mr. GeoeHaGeN. These are opinions, Mr. Chairman, and orders of
the New York courts obtained from various sources in New York.

(Document. follows:)

XHIBIT No. 1
43 Misc. 2p 314

ESTHER JAMES, PIAINTIFF, . ADAM C. POWELL, JR,, DEFENDANT

Supreme Court, Special Term, New York County, May 8, 1964

Contempt—order of arrest—defendant judgment-debtor, who failed to appear
for examination pursuant to order of contempt is ordered arrested but arrest will
defandant while House of ‘Representatives, of which he is member, is in session—-
defendant waived his constitutfonal immunity from arrest by failing to appear
and by consenting when Hoase was not in session, to appear on date when House
was in session—same judgment, even though reduced, was in effect when de-
fendant was in contempt—-defendant could have exercised right to refrain from
giving evidence tending to 'neriminate him on his examination.

1. An order of arrest will issue against defendant judgment-debtor, a member
of Congress, based on defendant's failure to appear on May 1, 1964 for examina-
tion pursuant to a conternipt order, the order of arrest being stayed while the
House of Representatives is in session and defendant is a member of that body.
Defendant failed satisfactorily to excuse or explain his misconduct and such
misconduct was calculated to and actually did defeat, impair, impeded and preju-
dice the rights and remedies of plaintiff judgment-creditor.

2. A member of the House of Representatives is privileged from arrest during
his attendance at sessions and in going to and retu'ning from same. But where
defendant was held in contempt and fined for frilure to appear pursuant to a
contempt order on a'day when the Hous- was not in session, and he stipaolated
in writing that he would appear on a day {ixed by the court if the judgment
against him were affirmed conditionally, 2:«d the court, upon conditional affirm-
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anee, fixed n day when Congress was in session, defendant wiived his constitu-
tional Immunity and his failure to appear on the last day fixed, even though
Congress was In sessfon, is 2 contempt warranting defendant’s arrest,

3. When the judgment against defendant was conditionnlly afirmed. the
amount of the jury's verdiet was redueed a8 excessive.  The original Judgment
stood, although in reduced amount and defendant never ceased to be o judgment -
debtor at any stage of the proceedings.  The contempt order related to the same
Judgment and not to a new judgment.

4. Defendant’s constitutfonal right to refuse to glve evidence which might tend
to ineriminate him conld have been exercised at his examination.

Raymond Rubin for plaintiff. Qeorge Donald Covington for defendant.

TuoMas C. CHiyveara, J. This is an applieation for an order of nrrest of
the defendant, Judgment-debtor, based on n contempt order of this court arising
from the willful refusnl or unwillingness of defendant to submit to examina-
tion in proceedings to enforee a money judgment.

It appears that a subpoena duces tecum returnable September 20, 1063
was served by substituted serviee upon defendant after four attempts at
personil service. Upon defendant’s failure (o honor said subpoena, plalntift
moved to punish him for contempt.  In that proceeding the service was traversed
and the matter was referred to a Special Referce to hear and report with
recommendations, By order of Mr, Justlice MarkewicH, the sald Speelal Ref-
oree's report finding proof of due serviee was confirmed, The traverse was
overruled and the examination was ordered for the tifth day next suecceeding
service of a copy of the sabd order with notice of entry, which order provided
inter alin that defendant could purge himself of his contempt by paying
the entire judgment or by appearing for examination on a new scheduled date.
The order of Mr. Justice Markewic was appealed and the appeal suspended
on stipulation of the parties, dated December 31, 19083, signed by defendant
in person and by the attorneys for both parties, until the dizposition in the
Appellate Division, of an appesl from the jodgment itself. The stipulation
provided, among other things, that within 15 days after service of a copy of the
order afirming or conditionally afirming such jndgment, defendant wonld ap-
pear for such examination at a time and date to be agreed upon by both counsel
and, in the absense of agreement, to be fixed by Special Term,

The appeal from the judgment resulted in o “conditional aflirmance”, The
attorneys failed to agree on the time and date of the examination provided for
and the matter was brought to Special Term where Mr, Justice BAcker, on
March 27, 1064, finally set the examination for May 1, 1964 at Specinl Term,
Part I, at 10:00 nan., unless otherwise stipulated by the parties.

Defendant thereafter asplies for a stay of the examination and this appli-
cation was denfed on April 20, 1964 by Mme, Justice AMSTERDAM,

The defendant failed to appear for examination on May 1, 1964,

In his memorandma defendant ralsed six polnts, four of which are cumula-
tive or wholly unworthy of comment. The other twoe resist this applieation
on the grounds (1) of constitutional privilege and in any event that his conduct
is excusable: (2) that there ix in the record no order fining the defendant
the amount of the judgment entered agninst him and no operable contempt
order upon which, for it validity, an arvest order must be based.

Hection 6 of article I of the Constitution of the United States, insofar as
applicable to this matter, reads as follows: “They [Senators and Representa-
tives] shall in all Cases, except Treason, Felony and Breach of the Peace,
be privileged from Arrest during their Attendance at the Bession of thelr respee-
tive Houses, and in going to and returning from the same",

Where arrcat 13 concerned, except in erlminnl cases, the provision is abundantly
clear and there = ample judicial support for this proposition (Willlamson
v, ITnited States, 207 1LS, 425 Long v. Anxell, 203 U.N, 76, and eazes clited).

And there I substantinl support too, judicial and otherwise, for the proposi-
tion that a leglslator Is privileged from elvil process, directing him to appear
and attend in a civil matter during his attendance at a legislative body and
in going to and returning from same, the disobedience of which s punizshable
by body execution (see People er. vel. Hastings v. Hofstadter, 208 XY, 425
und authorities therein cited),

To paraphrase Lord MANSFIELD, quoted in Williamason. (supra, p. 439), the
ratlonnle of tie constitutional flat, the judicinl utterances and the respected
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writing above cited, the wisdom of these conelusions is hottomed on the necessity
for members of Legislatures to be free in thelr persons in cases of civil suits, for
there may come o time when the safety and welfare of the Nation or the State
may ;ll‘j&'llll upon thelr attendance in Congress or the Leglslature ax the cnse
miny e,

Jefferson put it differently bue pointedly @ *'I'his privilege from arrest, privi-
leges of course against all process, the disobidience to which is punishable by
an attachment of the person, * * * and with reaxon, because @ member has
superior duties to performn in another plice.”  (Quote from Matter of Potter,
A0 Barb, [appendix ] G205, 428.)

These ure coneepts easily aeceptable and it would net e difteult to aceept,
too, the conelusion that a Congressman subjeet to call is cithor in attendanee,
going to or roturning from Congress, <o long as that body Is in sesslon, whether
the Congressian is busy with important committee work or basking in the sun-
shine of Puerto Rico on a ghven day.  The magle words appear to be “while
congress Is in session™. Happily, although this conclusion offers the possibility
of an intrlguing diclogue, it will net e pecessary to this opinion beeanse the
deciston of this court must be bised on ot her considerations,

We may not lose sight of the faet that the contempt of court charged here
i relnted baek to the subpoenan duces tecum, through a tortuous course, ruled
to have been properly served upon defendant @ to an unexplnined refusal to appear
on the date wentioned therein: to nn order adjndging defendant in contempt,
tining him (he full amount of the judgment. ag of that time and generously per-
mitting defendant to purge himself by paying the fine or submitting to the
exnmination on a new date fixed : to an appeal from that order and a guspension
of that appeal on terms svhstantially dictated by defendant, stipulated over
his signature and senied with his weitten promise to submit to examination
it the appeal from the judgment itself wonld result in defendant's disfavor in
whole or in purt=—all of these acts and proceedings taling place during a tine
iwhen Congress was not in xession.

The eind result of all this was that auether new date subsequently had to
be set for the exnmination, this date talling within a period when Congress iras
in session.

My learned collemgte, Mime, Justice AMsSTERDAM, was aksed to say that de-
fendant, who solemniy agreed to appear for examination when Congress woukd
e i session, ax w0 condition for a stay of an eramination scheduled on o day
during which Congress weax not in session, must be allowed to plead congres-
<ional mmunity.  She refused to say so on the ground that defendant had
waived his constitutional immunity “if any in faet ever existed™.

On this application 1 am asked to rule that the constitutional immunity in
aquestion may not be waived by defendant, that it belongs to the people and.
by extenston, to Congress, It is not ditienlt to come to this conclusion,  Be
that. as it may, such a conclusion will give no comfort to defendant because the
nets of this defendant during the period In which he could assert no suel privi-
loge and for which he wax aleeady found in contempt and fined, are the acts
that he must. answer for,

In Wis affidavit submitted in answer to the moving papers, defendant deposes
that. his written stipulation to appear to testify on May 1, 1964 was mnde in
good falth but that he “did not intend, nor did (he) contemplate that this
agreement. would hind (him) to the performance of an act which, {f consum-
mated would constitute a gross violntion of (his) duties in Congress and to the
mation.”  And he goes on to further depose that he is Chairman of the Com-
mittee on Educatlon and Labor of the House of Representatives which s con-
sldering very Important leg'dution and that “the President of the United Statex
has requested of (him) that the work of the committee concerning the Eco-
nomic Opportunities Aet be expedited because of its urgeney * * * and that
(he) and members of the committee have been so engaged almost dally for
the past several weeks" (emphasls ours),

The suggestlon that if defendant hind honored his “word” on May 1, 1, it
would have constituted “a gross violation of (his) duties in congress and to the
nation” is fatuous.  And his bland assertion that he nelther intended nor con-
templated that his “word" would bind him to the performance of such an act, fsm
contemptuous acknowledgment that he never intended to keep higz word from the
very beginning.
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Finally, defendant’s attempt to cloak his committee’s activities with the charac-
ter of a presidential command performance to the crcluszion of all personal free-
dom and obligation, and, his intimation that the President of the United States
would encourage defendant's wanton disregard of the authority of this or of any
other court is beneath the dignity of a man in high public office.

h W;a come now to the second basls for defendant's resistance to the application
erein.

I find it difficult to belleve that counsel for defenduant does not know the hin-
plications of the decision of the learned Appellate Division reducing, as excessive,
the original judgment entered on the verdict of the jury at Trial Term. It is
sufficient to say that the original judgment stands; albeit for a lesser amount.
and that defendant never ceased to bé a judgment-debtor at any stage of the
proceedings under attack. Moreover, in the absence of a stay of proceedings
pending final appeal to the Court of Appeals, such appeal does not alter defend-
ant's status as a judgment debtor sublect to examination in supp'-mentary
proceedings.

The following is the full argument set forth under “Point Three” of defend-
ant's brief: “The record discloses the existence of a contempt order which wax
sebtled and abandoned by mutual agreement of the partier. That contempt order
related to a prior judgment and the failure to appear pursuant to a subpoenn.
The plaintift's instant aggrievement relates to the fallure of defendant to have
obeyed a court order requiring defendant to appear in court on May 1, 1064 to be
examined, For her relief, on account of said default, plaintiff is relegated to
the remedy of moving to punish defendant for disobeying the Court's order.
Since she has not so moved, a motion to arrest defendant ix premature. Section
5104, C. P. L. R., Section 5251.”

Defendant cannot be so nalve! The stiulation dated December 31, 1963
ronditionally provides for the settlement and abandonment of the contempt order
dated December 27, 1963 (MARKEWICH, J.). The contempt order, supru, does not
relate to a prior judgment. There is only one judgment in this case. A modifica-
tion on appeal does not constitute a second judgment. Plaintiff's instant applica-
tion relates to the contempt order, sxupra, of which the subsequent order dated
March 27, 1964 (BAackeR, J.), requiring defendant to appear in court on May 1.
1984, Is a mere extension, expressly Intended to substitute for the orlginal ex-
amination date fixed in the contempt order, supra, and is the critical condition
for the proposed settlement and abandonment of the contempt order in question.

Conslider this language of the stipulation itself:

Par. 1. “That the appeal from the order of Mr. Justice Arthur Markewich
dated December 27, 1063, be and the sume hereby i« suspended pending the deter-
mination of the main appeal herein from the judgment” ete.

Par. 90, “Upon compliance with the terms of this stipulation by Adanv Clayton
Powell, Jr. without conceding the fact or valid finding of such contempt, it is
agreed and consented to that Adam Clayton Powell, Jr, be deemed purged of
the contempt order dated December 27, 1063, and that the fine be waived in
all respects” (emphasis supplied).

An examination in supplementary proceedings need not be an extended affair
unless a judgment debtor is evasive and unco-operative.

It was not a valld argument to ray, too, as defendant did, that an examinn-
tion would have compelled him to give evidence which might tend to incriminate
him. All of his constitutional rights could have been asserted on the examinn-
tion itself and a Justice at Special Term would be there to evaluate and to
rule upon them.

Defendant has failed satisfactorily to excuse or explain his misconduct and
stich miscondurt was calculated to and actually did defeat, impair, impede and
prejudice the rights and remedies of the plaintiff-judgment-creditor.

Moreover, the conduct of defendant in this matter, in my Judgment, has been
=0 fiagrantly contemptuous of the authority and dignity of this court as to
promote a tragic disrespect for the judicial process as a whole. No man should
be allowed to continue In this fashion and it ir time for defendant to answer
for it.

The fine for his contempt has already been fixed in the order of December 27,
1963. The intention of Mr, Justice MARKKEWICH is clear and the amount of the
fine must adjust to the condition imposed by the Appellate Division.

There is, in my judgment, no foresecable day on which we may expeet this
man to appear on his own, so that only one course i3 open to the court.

An order of arrest shall issue with provision for a stay until the current ses-
sion of the House of Representatives stands In recess.
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OrpERED that execution of this order shall be stayed while the U.8. House of
Representatives is in session and defendant is a member of that body.

Exmsir No. 2
Appellate Division—First Judicial Department
Stipulation
ESTHER JAMES, PLAINTIFF-REBPONDENT
against
ApaM CrayToN PowELL, JB., DEFENDANT-APPELLANT

IT I8 HERFBY STIPULATED AND AGREED AB FOLLOWS
1. That the appeal from the Order of Mr. Justice Arthur Markewich dated
December 27, 1063, be and the same hereby is suspended pending the determi-
nation of the muin appeal herein from the judgment dated April 5, 1083; and
2, That upon the decision of the herein court, upon the appeal from the afore-
mentioned judgment, the appeal from the aforementioned order of December 27,
1963, shall automatically be discontinued ; and
3. That within fifteen days after service of a copy of the order affirming
and/or conditionally affirming sald judgment, Adam Clayton 'owell, Jr. agrees
to appear to be examined in supplementary proceedings as a judgment debtor
at Special Term, 'art II, of the Supreme Court of the State of New York,
County of New York, at a time of day and date agreed upon by both counsel,
or at such other place as agreed to by both counsel, and in the absence of agree-
ment as may be fixed by Special Term ; and
4. Pending the service of a copy of the final order on said appeal in this
court, all actions or proceedings in supplementary proceedings herein against
Adam Clayton Powell, Jr, be and the same herely are stayed, but, the stay shall
not apply to the service of subpeonas, restraining orders, filing of lis pendens
or commencement of actions by service of summons and, or complaint against
third parties only; and
3. That no appliention be made to adjourn the argument and or submission
of the appeal herein; and
0. That if the judgment be reversed and the compluint dismissed or a new
trial ordered unconditionally all proceedings by the plaintiff herein in supple-
mentary proceedings shall automatically be terminated : and
7. That in respect to Third Party subpoenas, the plaintiff will agree to
adjourn the examinations until the determination of the appeal herein in the event
n request is made by the third party ; and
8. Tnat pending the determination of the appeal herein, and in the event of
an affirmance and or conditional afirmance of the judgment herein, Adam
Clayton 'owell, Jr. hereby ngrees not to make or cause to be made or permit-
to be miade any transfers and or assignments of any of his righta In and unto
any property; and
9. Upon compliance with the terms of this stipulation by Adam Clayton
Powell, Jr.,, without conceding the fact or valld finding of such contempt, it is
ngreed and consented to that Adam Olayton Powell, Jr. be deemed purged of
the Contempt Order, dated December 27, 1963, and that the fine be waived in
all respects; and
10. That the herein stipulation is conditioned upon and will be duly executed
by Adam Clayton Powell, Jr.,, and a copy thereof delivered to the attorney for
the plaintiff no later than 4 :00 .M. on Friday, January 3, 1964, but the attorney
for the defendant agrees to notify the attorney for the plaintiff prior to noon
on Friday, January 3, 1084, that said stipulaticn has been duly executed by
Adam Clayton Powell, Jr.
Dated: December 31, 1963.
RaymoNp Rusiw,
Attorney for Plaintiff-Respondent.
(GEORGE IDoNALD COVINGTON,
Attorney for Defendent-Appellant.
Adam Clayton Porwell, Jr.
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State of New York, County of New York

On the 2nd day of Junuary, 1964, before me personally appeared Adam Clayton
I'owell, Jr., to me known and known to me to be the person described in, and
who executed, the foregoing instrument, and acknowledged that he executed
same.

G. DoNaLy COVINGTON,
Notary Pullic.

Exumisir No. 3
20 Avr. Div. 2d 0RO
(February 6, 1964)

1 EsTHER JAMES, Respondent, v, Apaxm C. I'owELL, JR., Appellant.—Judgment
in favor of plaintiff unanimously reversed, on the law, on the facts and in che
exercise of discretion, the verdict vacated and a new trial granted, with costs
to defendant-appellant, unless plaintiff stipulates to accept, in lieu of the award
by verdict, $11,500 as compensatory damages and $£33,000 as punitive damages,
in which event, the judgment is modified to that extent and as so modifled,
affirmed, with costs to defendant-appellant. In this libel action, it is evident
that the jury verdict is grossly excessive in the award for punitive damages
and that a verdict in excess of $35,000 for such damages is not warranted by
the record. Settle order on notice. Concur—Botein, I'. J., Breitel, Valente,
MecNally and Bastow, JJ.

ExiusIir No. 4

14 N.Y. 2p 881
ESTHER JAMES, RESPONDENT, * ApAM ('. I"OwWELL, JR., APPELLANT
Submitted June 3, 1964; decided July 10, 1964.

Libel and slander—slander—in action to recover damages for allegedly
slardsrous statements concerning plantiff, made by defendant, Member of Con-
gress, during television interview, jury rendered verdict in favor of plaintiff for
compensatory and punitive damages—Appellate Division reduced amount
awarded for punitive demages, stating that verdict in excess of reduced amount
was not warranted by record—contentions by defendant that Special Term
committed reversible error when, in prior order, it struck alleged defense of
qualified privilege, that plaintiff failed to prove her indentity with person men-
tioned by defendant during telecast, that trial court erred in permitting certain
testimony as to plaintiff's good (huaracter, in making certain comments during
trial and in its charge, and that verdiet was excessive—order of Appellate
Division affirmed.

Jameg v. Porwell, 20 A D 2d 689, affirmed.

ArpEAL from an order of the Appellate Division of the Supreme Court in the
First Judicial Department, entered March 5, 1964, which (1) reversed, on the
law and the facts and in the exercise of discretion, a judgment of the Supreme
Court in favor of plaintiff, entered in New York County upon a verdiet rendered
at a Special and Trial Term (TinoMmas A, AURELIO, J.), and (2) granted a new
trial unless plaintiff stipulated to reduce the amount of the verdiet from $11,500
in compensatory damages and $200,000 in punitive damages to $11,500 in com-
pensatory damages and $35,000 in punitive damages,  Plaintiff did so stipulate
and the judgment of the trial court was reduced accordingly and, as reduced,
affirmed. The action was commenced to recover damages for allegedly slander-
ous statements concerning plaintiff, made by defendant, n Member of Congress,
on March 6, 1960 while he was being interviewed on a commercially sponsored
weekly television program known as “Between The Lines” and telecast over
station WNTA which was owned by the NTA Television Broadeasting Corp.



IN RE ADAM CLAYTON POWELL 133

During the said program defendant stated, among other things, that “there is a
woman named Esther James who is n bag woman for theé Police Department in
Washington Heights”. The Appellate Division stated that a verdict in excess
of $35,000 for punitive damages was not warranted by the record. In the Court
of Appeals defendant argued that Special Term committed reservible error
when, in an order dated July 6, 1962, it struck an alleged defense of qualified
privilege from his answer; that plaintiff failed to prove her identity with the
person mentioned by defendant during the telecast; that the trial court com-
mitted reversible error in permitting certain testimony as to plaintiff's good
character; that the trial court committed reversible error when, after sustain-
ing an objection to n question and upon heing asked by defense counsel to “please
stdmonish the jury to completely disregard that”, it stated “Yes; disregard that.
It is the question plus the answer that makes the evidence in the case”; that
the trial court committed prejudicial error in its charge regarding failure of n
party to take the stand and in various comments made by it during the trial,
and that the verdict was excessive, Plaintiff argued that, assuming defendant
had the right to raise the defense of qualified privilege, the record established
that the charges made by him against plaintiff during the teleeast had no basis
and were recklessly made to a large group of viewers; that, accordingly, there
wis n sufficient showing of malice to offset any possible claim of gualified
privilege : that  plaintiff wag sufficiently identified as t..e person referred to by
defendant during the telecast; that ne error was committed in the admission
of testimony as to plaintiff's charaeter; that, no exception having been taken to
the charge nor to any refused request to charge, no question relating thereto
could be raised on the present appeal, and that there was no basis for a further
reduction of the verdict.

William C. Chawee, Jr., for appellant.

Raymond Rubin for respondent.

Order affirmed, with costs ; no opinion.

Concur: Chief Judge DEsMoND aud Judges DyE, FuLp, VAN VoorHIS, BURKE,
ScILEPPT and BERGAN.

Exuisir No. 5

370 U.S. 966
January 18, 1065

No. 613. PoweLL v. JAMmES, Court of Appeals of New York. Certiorari denied.
Henry R, Williams and George D). Covington for petitioner. Raymond Rubin
for respondent,

Exmmir No. 6
24 App. Dav. 2d 428
(June 17, 1963)

2 EstneEr JAMEs, Appellant,, v. Apam C. PoweLL, Jg., et al., Respondents.—
Appeal from order entered March 31, 1965, granting defendants’ motion to vacate
a default judgment, unanimously dismissed, without costs or disbursements. The
order granted the motion on condition defendants agreed to appear and answer
and pay plaintiff $84.43 disbursements incurred. We are not concerned wth the
remainder of the order which was predicated on defendants’ failure to stipulate
to appear and answer and pay the disbursements. The record shows that money
orders for the $84.43 were received by the attorney for plaintiff and deposited in
his bank account and that defendants did appear and answer. The acceptance
and retention of the $84.43 constituted o waiver of plaintiff's right to appeal from
the order., (Ocean Road Terrace Co-op. Apts. v, Necko Operating Corp., 20 A D
2d 660; Mikaclian v, Aldrese, 19 A D 2d 604 ; Wesson v, Dullzell, 15 A D 2d 744 ;
James v. Quimet, 283 App. Div. 819; Brenner v. Steven Plumbing Supply Co..
279 App. Div. 1087 Clair Mare:lle, Inc. v. Agfa Ansco Corp., 250 App. Div. 508.)
The attempt to refund the disbursements theretofore accepted come too late.
Aceordingly, the appeal must be dismissed. Concur—Rabin, J. ., Valente, Me-
Nally, Bager and Steuer, JJ.
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Exuisit No. 7
CITE As 200 N.X.S, 2p 245
25 AD2d 1

KBSTHER JAMES, PLAINTIFF-REEPONDENT, V. ADAM CLAYTON PowgLL, JR, AND
YveETTE POWELL, DEFENDANTS-APPELLANTS

Supreme Court, Appellate Division, First Department, Jan. 18, 1966,

Action for interference with collection of judgment. The Supreme Court,
New York County, John L. Flynn, J., entered an order on September 29, 1965
denying motion of two defendants to dismiss the complaint, and such defendants
appealed. The Appellate Division, Steuer, J., held that an uncollected judg-
ment is not a bar to recovery from judgment debtor for tortious conspiracy to
interfere with enforcement of the judgment.

Affirmed.

Witmer and Stevens, JJ., dissented.

1. Torts 13

Under common law of New York, whoever by improper means interferes with
execution of a judgment is liable for damage caused to judgment creditor.

2, Torts 13

The Debtor and Creditor Law does not affect common-law right of recovery
for tortious interference with collectibility of judgment, Debtor and Creditor
Law, § 270 et seq.

3. Judgment 590(4)
An uncollected judgment is not a bar to recovery from judgment debtor for

tortious conspiracy to interfere with enforcement of the judgment. CI'LR §
5014, subd. 3.

4. Damages 115

Judgment 892

The measure of damages for tortious interference with collectibility of judg-
ment is not amount of judgment, but the loss or expense caused by the inter-
ference, which could embrace the judgment itself, in which event satisfaction
of the judgment so obtained would operate to satisfy the original judgment.

Henry R. Willlams, New York City, for defendants-appellants,

Raymond Rubin, New York City (Raymond Rubin and Joseph A. Wolfert,
New York City, on the brief), for plaintiff-respondent.

Before McNALLY, J. P, and STEVENS, BAGER, STEUER and WITMER, J1J.

STEUER, Justice,

Plaintiff sued four defendants: Adam and Yvette I'owell, and Gonzalo and
Carmen Diago. The first cause of action is against defendants Powell only. It
is that cause of action which ig the subject of the motion to dismiss,

The allegations of this cause of action are that plaintiff obtained a judgment
against defendant Adam Powell in the sum of $46,730.35, which judgment is
unsatisfied except to the extent of $1,557.32; that at the time of the entry of
judgment sald defendant owned real estate in Puerto Rico of a value in excess
of the amount of the judguent; and that thereafter. through the defendant
Yvette Powell as attorney-in-fact, he transferred the property to the defendants
Diago for the purpose of hindering and defrauding the plaintiff in the collection.
It is further alleged that, as a co uence plaintiff hasx been unable to collect
her judgment. We take these allegations to mean that the defendants conuived
to make the purported transfers with the intent and object of depriving plaintiff
of the opportunity to issuc execution against the property. We are not now
concerned with whether plaintiff will be able to prove such an intent or purpose.

The argument made on behalf of the moving defendants makes no distinction
between them. In brief, this argument is that no relief can be had because, under
article 10, Debtor and Creditor Law, plaintiff, having no lien on the property
conveyed, has no caase of action. However, while the complaint is no model
of the pleadei’s art, it is quite clear that relief is sought not under the statnt~
but at common law.

[1] At cominon law, whoever by improper means interfered with the execu-
tion of a judgment was liable for the damage he caused to the judgment creditor
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(Mott v. Danforth, 6 Watts 304 (Pa.); Oollins v. Cronin, 117 Pa. 35, 11 A.
869). The right of action has been recognized and discussed at length by the
United States Supreme Court in Findlay v. MecAllister, 113 U.8. 104, 5 8. Ct. 401,
28 L. Ed. 930, and is undoubtedly part of the common law of this state (Quinby
v. Straus, 90 N.Y, 664). In the Quinby case an action for damages was held
maintainable against a judgment debtor and his attorney who conspired to put
chattel mortgages on certain of the debtor's personalty to prevent those items
from being subject to execution. Whatever question may have arieen can be
traced to the following sources: cases dealing with the rights of the judgment
creditor against transferees of property from the judgment debtor; the effect
of the Debtor and Creditor Law; and the paucity of authority. particularly
recent authority, on the subject.

The Quinby case in this state was followed by Braem, et al, v. Merchants’
National Bank, 127 N.Y. 508, 28 N.E. 597. In that case a judgment debtor to
the plaintiff confessed a judgment in favor of the defendant. The latter was
also a bona fide creditor of the debtor. The defendant succeeded in issuing
execution before the plaintiff did. The court held that, as defendant was a
legitimate creditor. it had a perfect right to proceed against the debtor, and
the fact that the debtor cooperated did not affect its right and denied recovery.
In other words, any interference with plaintiff’s effort to collect on the judg-
ment was not tortious. And the opinion points out (127 N.Y. p. 514, 28 N.E.
p. 598) that were this not the fact the rule of the Quinby case would apply.
And it has continued to be the law that where the recipient of property from a
judgment debtor has come by it honestly, no common law cause of action lies
against him (Northville Dock Corp. v. Aller, 15 N.Y. 2d 498, 254 N.Y.S. 2d 109,
202 N.E. 2d 556). That this has no bearing amd certainly no adverse effect on
the proposition that a cause of action lies for a tortious interference with the
collectibility of a judgment appears clearly from the discussion in Findlay v.
McAllister, supra. The court dismissed its earlier decision, Adler v. Fenton, 24
How. [65 U.8.] 407, 16 L. Ed. 608 a case generally relied on where recovery is
denied following a transfer by a debtor. Mr. Justice Woods pointed out that as
in the Adler case it was found that there were no tortious acts by the trans-
ferees, that decision did not preclude recovery where such acts appear.

{2] That the Debtor and Creditor Law duves not affect the relief sought in
this complaint iz quite clear. The purpose of the relevant sections is to provide
complete and speedily relief to a creditor against a frandulent debtor. It in-
creased rather than restricts the instances where relief may be had (see Ameri-
can Surety Co. of New York v. Conner, 251 N.Y. 1, 7, 166 N.E. 783, 785, 65 A.L.R.
244). And it specifically provides (§ 280) that in any case not provided for, the
rules as to the effect of fraund shall govern. By no means can this statute be
interpreted to take away from & creditor a remedy he had at common law.

Lastly, we are required to take note of a situation which applies to the defend-
ant Adam Powell alone. It is the rare and exceptional case where a judgment
creditor who has been frustrated in his efforts to collect his judgment will again
sue that debtor in a further effort to collect the same debt. Generally, it would
be a futile gesture, as the creditor already has what he wounld hope to gain by
the suit, namely, a judgment. And there would be litile reason to Lelieve that
he could obtain satisfaction of the second judgment where he had failed in regard
to the first, However, the fact that such a procedure is for very guod reason
reldom initiated neither means nor implies that it may nat be done, I'n Quindy.
supra, recovery against the judgment debtor as one of (he conspirators in a
tortious conspiracy to interfere with the execution was allowed.

[3] It is true that there are dicta in two cases (Goldberg v. Korman, 257
App. Div. 990, 18 N.Y.8. 2d 708, and Kimmelrman v. Bishop, 251 App. Div. 724,
2056 N.Y.S. 601) that a second recovery is not permissible. We believe these
to be unfortunate expressions. The situation is not to be confused with two
pending actions for the same relief. There is, of course, a distinet and absolute
prohibition against collecting on two judgments for a single debt. But there
appears to be no valid reason why an uncollected judgment should be a bar.
The holder of an unsatisfled judgment is expressly allowed to sue on the judg-
ment itself wherever he ean show a good reason for so doing (CPLR 5014, subd.
3).

[4) In any event, this is nelther a sult on the judgment nor for the same
relief, and not even specifically to collect it. It is for damages resulting from
a tort. The amount of the judgment is not the measure of the damages; ft Is
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rather the loss or expense caused by the interference (Penrod v. Mitchell, &
Serg. & R. 522 (Pa.)). Conceivably, this could embrace the judgment itself
(see Quinby v. Strauss, supra), in which event satisfaction of the judgment so
obtained would also operate to satisfy the original judgment.

The order denying the motion to dismiss the first cauxe of action should be
affirmed.

Order entered on September 29, 1965, denying defendants’ motion to dismiss
the complaint affirmed with $30 costs and disbursements to abide the event.

All concur except STEVENS and WITMER, JJ., who dissent in an opinion
by WITMER, J.

WITMER, Justice (dissenting) :

I cannot agree that a cause of action at law exists in this State in favor of a
judgment creditor, having no lien on specific property. against his judgment
debtor and another for disposing or aiding in the disposition of the judgment
debtor’s property so as to hinder and impede, and possibly defeat, collection of
the judgment. There are two aspects of the cause of action hefore us, to wit,
(1) the actlon by the judgment creditor against the defendant Adam Clayton
Powell, Jr., the judgment debtor, and (2) the action by the judgment creditor
against the co-defendant wife, Yvette Iowell. Of course, the statute (CPLR
5014) expressly forbids an action upon a money judgment by the judgment
creditor against his judgment debtor, except for limited purposes not here perti-
nent. Thus, as the majority holds, the action is not specifically to collect the
Jjudgment, but it is for damages many times in excess of the amount of the judg-
ment, to be measured, say the majority, by the loss or expense caused by the
interference, and conceivably embracing the judgment itself, “in which event
satisfaction of the judgment so obtained would also operate to satisfy the origi-
nal judgment.”

It is not too early in this discourse to point out practical difficulties in that
ruling, and to ask what happens in the event of partial satisfaction of the new
Judgment, assuming (1) that the payment is less than the original judgment
and that the new judgment includes the judgment creditor's special losses
and the expenses of securing it, (2) that the payment is in the same amount as
the original judgment, but the new judgment includes the judgment creditor's
losses and expenses of obtaining it, or (3) that the payment is greatly in excess
of the original judgment but not a complete satisfaction of the new judgment?
Leglislation or judicial decision could make provision for the measure of dnmages
and the effect of payments (see General Obligations Law, § 15-103) : but the
present holding leaves much in doubt.*

The law of this State and many other states has long denied a right of action
at law by a general creditor or a judgment creditor, having no lien on specific
property, against his debtor or others for dispositions of the detor’s property
with intent to defraud creditors. (Adler v. Fentor, 65 U.S. (24 How.) 407, 16
L.Ed. 656 {1860) ; Northville Dock Corp. v. Aller, 15 A.D.2d 947, 226 N.Y.S8.24
313, affd. 15 N.Y.2d 498, 254 N.Y.8.2d 109, 202 N.E.2d 556: Braem v. Merchants'
Nat'l Bank, 127 N.Y, 508, 28 N.E. 597, affg. 53 Hun 638, N.I.8. 846: Kaspin
v. Thaw, 262 App.Div. 861, 28 N.Y.8.2d 461; Goldberg v. Korman, 257 App.Div.
990, 13 N.X.8.2d 708; Kimmelsman v. Bishop, 251 App.Div. 724, 205 N.Y.S. 601 :
Hurwitz v. Hurwitz, 10 Misc. 353, 31 N.Y.8. 25; Sussman v. Sussman, Sup., 115
N.Y.8.2d 252, n. o. r.; Bradford v. Sonet, Sup., 64 N.Y.8.24 876, n. o. r.; Bar-
tol v. Bennett, Sup., 56 N.Y.8.2d 314, n. o. r.: Perkins v. Becker's Conser-
vatories, Ine., 318 Mass. 407, 414, 61 N.E.2d 833: Moody v. Burton, 27 Me.
427 (1847); Lamb c. Stone, 11 Pick. 527 (Mass, 1831): and see Findlay
v. McAllister, 113 U.S. 104, 114, 5 S.Ct. 401, 28 L.Ed. 930: 24 XN.Y. Jur.
Fraudulent Conveyances, § 128 N.Y.Jur., Conspiracy, § 14: 15 C.J.8. Conspiracy
§9 b; Anno-Liability for Influencing Preference, 112 A.I.R. 1230.) These
decisions are founded upon reason and policy, particuluarly well set forth in
Adler v. Fenton, supra, Hurwitz v. Hurwitz, supra, and Mowdy v. Burton, supra.
In Moody v. Burton, supra, at pp. 432-435, the Court reasoned in part as follows:

“Stripped of the allegations describing the manner, in which the alleged fraud
was perpetrated, the declaration presents the common case of a fraudulent

*Nore.—For conslderations as to the measure of damages under the majority holding
sep Mott v. Danforth, 8 Watts 304, 308 [Pa. 1837] and Penrod v, Mitehell, 8 Serg. & R.
22, 525 [Pa. 1822]. In the Penrod case, at p. 525 the court eald, “If the value of (he
property asslgned were not the standard, there would be no reason why damnages beyvond
the amount of the judgment might not be given; which I apprehend, could not be done,
even if the value were of gr@nter amount than the judgment.”  And see Moody v. Burton,
27 Me. [1847] 427, 434-435.
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ml::g;ftynnce of property, made for the purpose and with the intent to defraud
4 Ors.

* “Creditors may consider such conveyances to be unlawful and void, and may
cause the property to be applied to the payment of their debts by the use of any
of the different legal and equitable processes applicable to their case and
afforded by the law for that purpose. Some one of those processes has been
found to be well suited to such a purpose, and by a proper relection and use of
it, a creditor upon satisfactory proof may obtain payment from property so con-
veyed, or from jts proceeds in the hands of a fraudulent holder,

“Omitting the selection of any of the long established remedies and the usual
course of procedure, it is now proposed by an action on the case to seek, not
the property fradulently conveyed or its proceeds, but a judgment against those
who were parties to the fraud, for the amount of damages, which the plaintiff
can prove, that he has suffered by reason of such fraudulent conveyance. If
such an action can be maintained in this, it may in very other case, where n
fraudulent conveyance has been made of real or personal property with an
intention to defraud creditors. If such an action upon such proof can be main-
tained by uny one, it may be also by each creditor. There is nothing to give
one a right superior to that of another. * * * The damages in such actions are
not measured by proof or consideration of the benefit which the wrongdoer
may have derived from his wrongful or unlawful act. They are limited and
measured only by the injury, which his conduet has occasioned. If therefore
the principles which regulate this form of action are to be regarded and pre-
served, all creditors, who have been injured by a fraudulent conveyance of
their debtor's property, must have an equal right to recover damages to the ex-
tent, to which each has thereby been a loser. And the effect upon a party
receiving such a conveyance must be to subject him to damages in no degree
regulated by the amount of property received, and limited only by the injury
oceasioned, it may be, to very numerous creditors similarly sitnated and injured.
To place him in such a position the whole law regulating the rights and liabili-
ties arising out of proof, that one has received n conveyance of a debtor's
property with an intention to defraud his creditors, must be changed. That
law, as it has been administered in civil actions does not punish a person for
becoming a party to such a fraud. Does not punish the debtor and vendor,
who has thus conveyed his property. It only deprives the purchaser of all
henefit to be derived from it, by declaring his title thus obtained to be void,
when it may injuriously affect the rights of creditors, It leaves the moral
turpitude and other injurious effect upon creditors and upon society to be
punished, as the sovereign power may provide. To allow each creditor to main-
tain an action on the case against a fraudulent purchaser to recover damages,
supposing them to be capable of legal estimation, would be to make use of a
civil action for the recovery of sums, in the nature of a penalty, to the full
amount of all, which could be recovered. * * * A debt due from one person
cannot be satisfied by the recovery of damages from another person, uncon-
nected with and a stranger to it, without some statute provision. The creditor
would recover damages in satisfaction for an injury suffered, not on account
of a debt due and in satisfaction of it.”

In addition to the above considerations the courts have found that there can
he no satisfactory, workable measure of damages in an action of this nature.
Until the creditor obtaing a lien upon specific property of his debtor, he can
have no more claim to an asset of the debtor than any other creditor. The
asset may be lost to the debtor and the reach of his creditors In innumerable
ways. What is the measure of plaintiff's damages resulting from the defend-
ants’ conveyance in the present case? She has lost only one chance to secure
payment. She may still be able to reach the conveyed asset, if indeed it was
fraudulently conveyed. 'Thus, the plaintiff’s damage would be too uncertain and
speculative te bhe the subject of computation and award. In any event the
creation of such a cause of action should be done, if at all, by the Legislature.
In Adler v. Fenton, supra, €5 U.5. 107, at 413, 16 .. Ed. 606, the court said:
“In the absence of special legislation, swe may safely affirm, that a general
creditor cannot bring an action on the case against his debtor, or against those
combining and colluding with him to make dispositions of his property, although
the object of those dispositions be to hinder, delay and defraud creditors.” And
see, Moody v. Burton, quoted supra.

The majority place much reliance upon Quinby v. Strauss, %0 N.Y. 664. That
case was carefully considered in Braem v. Merchants’ Nat'l Bank, supra, 53
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Hun 638, 6 N.Y.S. 846, 849-840, affd. 127 N.Y. 508, 28 N.E. 597, and in Hurwitz v.
Hurwitz, supra, 10 Mise, 353, 358-359, 31 N.X.8. 25, 28, and in the latter opinion
it was polnted out that the judgment creditor in the Quinby case had obtained
a lien before the defendants interfered with the property. Herein, in my judg-
ment, lies the crux of the present discussion and the point which leads the
majority to an erroneous conclusion. I think it clear that an action at law,
as well as in equity, will lie in behalf of a judgment creditor against his judg-
ment debtor and others for fraudulently disposing of an asset upon which
the judgment had become a lien, or by any lienor against those who damage his
security (Quinby v. Strauss, supra; Van Pelt v. MeGraw, 4 N.Y. 110; Yates v,
Joyce, 11 Johns.R. 136; Findlay v. McAllister, 113 U.8, 104, 111, 5 8. Ct. 401,
28 L. Ed. 930; Adler v. Fenton, supra, 24 How. pp. 410-412, 16 L. Ed. 696; Moody
v. Burton, supra, 27 Me. 427, 425—436). The same principle has been applied
with respect to an owner whose goods were fraudulently obtained by others
(Moore v. Tracy, 7 Wend. 339). But until the creditor has obtained a lien.
no legal right that he possesses is violated by dispositions of the debtor’'s prop-
erty; and no damage is provable. (See Moody v. Burton, supra, 27 Me. pp.
434-435.)

It is to be noted that the case of Mott v. Danforth, 6 Watts 304 [Pa. 1837],
relied upon by the majority, was one of three cases of which the United States
Supreme Court in Findlay v. McAllister, supra, 13 U.8. p. 114, 5 8.Ct. p.
405: “The three cases last cited extend the rule further than the exigency of
the present case requires, and further than this court has been disposed to go.”
In Collizs v. Cronin, 117 Pa. 35, 11 A. 869, relied upon by the majority, the
plaintiff lost, but that case did recognize the principle of Mott v. Danforth,
supra. In the case of Penrod v. Mitchell, 8 Serg. & R. 522 [Pa. 1822], cited by
the majority, the plaintiff was a judgment creditor, and the court held that the
measure of damages should have been the value of the property fraudulently con-
veyed., In Hurwitz v. Hurwitz supre, 10 Misc. 353 p. 358, 31 X.Y.8. at p. 28 at
the court suggests that the reason for the Pennsylvania rule was “the defect
in equity jurisdiction peculiar to that state, {wherein] a remedy by common-
law action may be thought indispensable. Still, we cannot assent to the doctrine
of the case.”

In Ward v. Petrie, 157 N.XY. 301, at p. 310, 51 N.E. 1002, at p. 1005, the court
discussed the question before us, citing among other cases Braem v. Merchant's
Nat'l Bank, supra, and stated that it need not decide the question in that case.
The Braem case was relied upon in the opinion of the Appellate Division in
Northville Dock Corp. v. Aller, supra, 15, A.D.2d $47, 226 N.Y.8.24 313; and
undoubtedly the Court of Appeals had in mind the Quinby, Braem and Ward
cases when it unanimously affirmed the Northville case in 15 N.Y.2d 498, 254
N.X.8.2d 109, 202 N.E.2d 556.

It should further be pointed out that the cause of action under consideration
cannot be sustained on the theory of “prime facie tort.,”” Such a cause of action
may not embrace a traditional tort, as fraud, which is pleaded in the cnuse at
bar; and, furthermore, damages in such an action must be pleaded especially
(Brandt v. Winchell, 286 App.Div. 249, 141 N.Y.8.2d 674, affd. 3 N.Y.2d 628, 170
N.Y.8.2d 828, 148 N.E.2d 160; and see Moody v. Burton, 27 Me. 427, 435-436.)
Moreover, such cause of action may only be invoked when the defendant acts
solely with intent to harm the plaintiff, without justification or excuse, as dis-
tinguished from an intention merely to commit the act. (Advance Musie Corp.
v. American Tobacco Co., 206 N.X. 70, 70 N.E. 401; Adler v. Fenton, supra, 65
U.8. p. 410, 16 L.Ed. 696.) The plaintiff has not alleged such a cause of action.

The plaintiff contends that in any event she is entitled to punitive damages in
this cause of action, The right to punitive damages is basically dependent upon
the existence of a cause of action for compensatory damages, even though the
latter may be but nominal in amount (KIiff v. Youmans, 86 N.Y. 324, 331).
Stated in another way, the claim for punitive damages does not constitute an
independent cause of action. (See Knibbs v. Wagner, 14 A.ID.2d 987, 222 N.Y. 8.
2d 469; Gill v. Montgomery Ward & Co., 248 App.Div. 36, 41, 1290 N Y.8.2d 288,
204, 49 ALL.R. 2d 1452; Dworski v. Empire Discount Corp, 46 Misc. 2d 844, 260
N.X.8.2d 038; 1 Seelman, Libel & Slander, rev. ed., § 137.) Since a valid cause
of action for compensatory damages has not been alleged herein, the cause of
action will not support a elaim for punitive damages.

It should be observed, also, that most of the New York cases which have
granted monetary damages for frawdulent conveyances have been equitable
actions to set aside conveyances; and where the asset cannot be reconveyed, the
courts have frequently awarded monetary damages in its stead, but in an amount
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not to exceed the velue of the property fraudulently conveyed (see Lowendahl
v. L. Van Bokkelen, Inc., 260 N.Y. 557, 184 N.E. %0; American Surety Co. v.
-Conner, 253 NY. 1, 7, 166 N.E, 783, 780, 65 A.L.R. 244; Hamilton Nat. Bank
v. Halsted, 134 N.Y. 520, 31 N.E. 900; Valentine v. Richardt, 126 N.Y. 272, 27
N.E. 255; Quinby v. Strauss, $0 N.Y. 664; Post v. Browne, 270 App.Div. 022,
110 N.Y.8.2d 593, affd. 304 N.Y. 610, 107 N.E.2d 92; Shugerman v. Sohn, 255
App.Div, 866, 7 N.Y.S. 24 587) ; but, as noted above, a creditor with a lien may
maintain an action at law for interference with his specific security Whether
in an appropirate case punitive damages may also be awarded in such an action
in the light of recent authorities (I. I, 1. Corp v. 210 Cent. ’ark South Corp..
16 A.D.2d 461, 228 N.Y.S.2d 883, affd. 12 N.Y.2d 329, 239 N.Y.8.2d 547, 189 N.E.24
812; Walker v. Sheldon, 10 N.Y.2d 401, 223 N.Y.8.24 488, 170 NE2d 497; cf.
Moody v. Burton, supra, 27 Me. 427, 433434 and Penrod v. Mitehell, supra, 8
Serg. & R. 522, 525), need not be considered at this time.

The order of the court below should be modified to the extent of striking the
first cause of action, and, as modified, afirmed with costs and disbursements
to the appeliant.

STEVENS, J., concurs.

Exmisit No. 8
271 N.Y.8. 2p 265
17N.Y. 2d 812
EsTHER JAMES, RESPONDENT, 1. ADAM CrLAYTON POWELL, JR., ET AL., APPELLANTS
Court of Appeals of New York, May 5, 1966

Appeal from Supreme Court, Appellate Division, First Department, 25 A.D.
2d 1, 266 N.Y.S. 2d 245.

The Supreme Court, Special Term, New York County, John L. Flynn, J., entered
an order denying a motion to dismiss the complaint, and the defendants appealed.

The Appellate Division entered an order affirming the order of the Specinl
Term. Witmer and Stevens, JJ., dissented.

The defendants appealed to the Court of Appeals.

Appeal dismissed, with costs, upon the ground that the order appealed from
dois not finally determine the action within the meaning of the Constitution.

All concur.

ExHisir No, Y

Supreme Court, New York County
(3544—1904)
ES‘{‘IIEB JAMES, PLAINTIFF
against
ApaM CLAYTON POWELL, JR.. AND YVETTE IPOWELL, DEFENDANTS

It i stipulated, consented to and agreed, by and between the attorney for the
plaintiff and the attorney for the defendant. Adam Clayton Powell, Jr., and the
defendant, Adam Clayton Powell, Jr., personally, that the examination before
trinl of the defendant Adam C. Powell, heretofore scheduled and fixed to be had
and conducted on November 8th, 19635, at the Supreme Court of New York, County
of New York, before the Clerk of Special Term, Part 2, thereof, Room 315, 60
C‘entre Street, New York, New York. at 10 a.m., of that day, by order of Mr.
Justice Brust made on October 8, 19645, at Special Term, Part 9. 2 and the same
hereby is adjourned to November 24, 1965, at the same time and placs.

Dated, October 9, 1065, .

RAYMOND RUBIL,
Attorney for the Plaintiff.
HexNRrY R, WiLLIAMS,
Attorney for the Defendart.
Apay C. PowELL,
Defendant.
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Exuisir No. 10

CiTE A8 270 N.Y.8. 2p 789
26 A.D. 24 525

ESTHER JAMES, PLAINTIFF-RESBPONDENT, v. ApAM CrLAayroN Poweln, JR, YVETTE
POWELL, DEFENDANTS-APPELLANTS

Supreme Court, Appellate Division, First Department, June 14, 1966

Action to recover for interference with collection of judgment. An inguest
for assessment of damages was held after defendants’ answer was stricken for
failure to appear for examination before trial, and the judgment entered upon
such inquest was challenged by defendants' appeal, The Appellate Division held
that transfer deliberately made by judgment debtor to defeat enforcement of
judgment obtained only two weeks earlier fully justified substantial punitive
damages, but award was grossly excessive and would be reduved to $100.000.

Moditied and affirmed.

1. Damnges 203

FFor purposes of inquest for assessment of damages, held after defendants'}
answer was tricken for failure to appear for examination before trial, allegation
that fraudulently transferred real estate exceeded in value amount of judgment
which plaintiff had theretofore vecovered against defendant could be taken as
it least undenied.
2, Damages 203

Record of inguest for assessment of damages, held after defendants’ answer was
stricken for failure to appear for examination before trial, contained sufficient
proof that fraudulently transferred real estate exceeded in value amount of
libel judgment which plaintiff had theretofore recovered against defendant.
3. Damages 115

Compensatory damages resulting from defendants' tort could properly include
amount remaining unpaid on judgment which plaintiff had recovered against de-
fendant before I'uerto Rico real estate was fraudulently transferred; and in-
cludable also would be outlays by plaintiff and her counsel, such as expenses
incurred in their investigatory trips to Puertn Rico, as well as reasonable counsel
fee,

4, Damages 89(1), 94

Transfer deliberately made by judgment debtor to defeat enforcement of
judgment obtained only two weeks earlier fully justified awarding substantial
punitive damages<: but award was grossly excessive and would be reduced to
K100,000.

g, Damages 208

Torts 21

Participation of codefendaut in transfer made by judgment debtor to defeat
enforcement of judgment warranted assessment of compensatory damages
against codefendant : but degree of moral culpability on her part sufficient to
require punitive sanction was questionable on record presented by inquest for
assessment of damages held after defendants’ answer was stricken for failure to
appear for examination before trial.

R. Rubin, New York City, for plaintiff-respondent,

II. R. Williams, New York City, for defendants-appellants.
Before BOTEIN, I’. ], and BREITEL, RARIN and EAGER, J.J.
PER CURIAM.

[1-5] Judgment entered upon an inquest for assessment of dunages held after
defendants’ answer was stricken for failure to appear for examination before
trial in accordance with a court order, unanimously modified, on the law, on the
facts and in the exercise of discretion, to the extent of (1) reducing the award
of punitive damages In the first decretal paragraph to $100,000, (2) deleting
the second decretal paragraph, and (3) reducing the award of compensatory
damages in the third decretal paragraph to $335,785.76: and the judgment, as



IN RE ADAM CLAYTON POWELL 141

so modified, is affirmed, with $50 costs and disbursements to plaintiff. We dis-
cuss only the questions of damages, since we do not find that the numerous
-‘other points raised by appellants warrant the complete vacatur of the judgment
as sought by them. The record shows that $33,250.76 remains unpaid on the libel
judgment which plaintiff recovered against defendant Adam Powell on April 5,
1963 (mod. 20 A.D.2d 689, 246 N.Y.S.2d 998, affd. 14 N.Y.2d 881, 252 N.Y.S.2d
87, 200 N.E.2d 772). The material allegations of the complaint in the instant
dction, summarized in James v. Powell, 25 A.D.2d 1, 2, 266 N.Y.5.24 2435, 246,
include an allegation that the fraudulently transferred Puerto Rico real estate
exceeded in value the amount of the libel judgment. That allegation, among
the other material allegations defendans’ answer put in issue, was one of the
“matters intended to be established by the examination” (Colonial Beacon Oil
Co. v. B. Taranto, Inc., 143 Misc. 425, 426, 266 N.Y.8. 854, 856), and by reason of
the striking out of defendants' answers may be taken as at least undenjed (ef.
IPeingold v. Walworth Bros., Inc., 238 N.Y. 446, 454455, 144 N.E. 675, 677-078).
But indeed, apart from that principle, the record contains sufficient proof, such
as the certificate of registry of property reflecting a sale for the amount of
50,000 and an assessment for the purpose of auction at $50,269.60 and the testl-
mony of plaintiff’s attorney. Accordingly, the compensatory damages resulting
from defendants’ tort may properly include the above-mentioned sum of $33,250.76
remaining unpaid on the libel judgment (see 25 A.D.2d 1, at p. 4, 246 N.Y.8.24
2435, at p. 248). Includible also are outlays by plaintiff ($1,500) and her counsel
($6,035), such as expenses incurred in their investigatory trips to Puerto Rico,
as well as a reasonable counsel fee, which we limit to $15,000, since the much
higher amount sought embraces many services unrelated to the questioned
truusfer. While that transfer, deliberately made by defendant Adam FPowell,
A Member of Congress, to defeat enforcement of a judgment obtained but two
weeks earlier. fully justifies substantial punitive daivages against him. the
amount awarded by the trial court is grossly excessive. The participation of
his co-defendant in the transfer warrants compensatory damages against her,
but a degree of moral culpability on her part sufficient to require a punitive
sanction is on the present record questionable, Settle order on notice.

ExHipiT No. 11

EXCERTY FROM THE NEW YORK LAw JOURNAL, AuGusT 1, 1966
( By Mr, Justice Saypol)
Jamces v, Powell

Motion by the judgment creditor for an order directing the judgment debtor
Yvette Powell to make installment payments of $100 per week on account of the
judgment of December 15, 1965, (CPLR 5226) is granted as indicated. (See
companion decision on the contempt motion for details of the judgment and its
details as moditied by Appellate Division on June 15, 1966).

There is no submission of any Kind by the judgment debtor. Presumably, she
is to have some kind of dispensation on the ineffective companion submission. To
the extent of extending the court’s grace, the debtor may have a trial of the
issue of her necessary requirements, (CIPLR 5226) based on the judgment
creditor's showing that her salary as her husband's secretary is §18.970 per
anrum, This with his Congressional salary of $30,000, make $49,970 for both
and to this must be added his clerical income aggregating another $16,896 for a
minimum of almost $66,000 each year for both.

Settle order providing for a trial of the issue as indicated in the companion
motion.

James v. Powell

Motion by the judgment creditor for an order divecting the judgment debtor.
Adam Clayton Powell, Jr.,, to make installment payments of §300 per weeck on
acceount of the judgment of April 5. 1963 (CPLR 5228), is granted as indicated.

The details of the two separate jndgments against Congressman Powell in favor
of the plaintiff Esther James are described in the decision on the accompanying
contempt motion. Characteristically, the debtor IPowell, Jr., shrinks from meet-
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iog the issue, leaving it to his lawyer to touch the direct issue, but by oblique
attack—on the facts, incompetently, by hearsay as to the service of the motion,
and on the law, irrelevantly, speciously at best,

The judgment creditor makes a showing, prima facie, that the debtor has in-
come consisting of (1) $30,000 a year, at least, salary as a Congressman, (2) on
the testimony under oath of Vashti Flowers, president of the Abyssinian Baptist
Church that as ils pastor, Mr. Powell has a salary of $575 per month plus $833.33
monthly in Heu of parsonage, (3) Mrs. Yvette Powell (the subject of a similar
companion motion) has an annual salary of $18,970 from the United States Gov-
ernment as her husband’s Congressional employee, (4) that Mr. Powell has an
advance of $2,500 from a publisher of his contemplated autobiography, and (5)
another $1,000 for one of varlous magazine articles. There are no other judg-
ments or other installment orders extant. In the aggregate, the creditor asks
for a direction to pay $26,000 a year toward the satisfaction of an outstanding
judgment on which the unpaid balance is over $30,000 by a debtor whose annual
regular income is at least $47,800.

The judgment debtor is actually in default here, ax is his established, uniform
course, His lawyer’s objections to jurisdiction for lack of service of the under-
lying motion papers are incompetent, and, in any event, irrelevant. Mr, Wil-
Hams the lawyer has no standing to swear or affirm for his client who remains
silent. Service was effected according to the proofs of service by certified mail
pursuant to CPLR 5226 and deemed complete upon mailing (CPLR 2103 [b]2, [¢])
and the effectiveness confirmed by filing pursuant to CPLR 2103(d). (Weinstein--
Korn~Miller, Civ. Prac., Vol. 2, sec. 2103[6].) How Mr, Powell's status as a
Congressman, or how the dignity of the House of Representatives can be affected
or offended, as Mr. Williams suggests, is wholly inapparent. Paraphrasing, not
only does he not make a mountain of a mole hill, he builds a mole hill from nothing.
Mr. Williams erroneously attacks the validity of the 1965 judgment, overlooking
that the order here is sought on the 1963 judgment, which as shown in the ac-
companying contempt decision has withstood all attack right to the Supreme
Court of the United States (20 A.D. 2d 689, aff'd 14 N.Y, 2d 881, cert. den. 379 US
966). Mr. Willlams pleads “Under our system of government justice is admin-
istered Impartially, even to its enemies.” With that the court is in full agree-
ment, but in no event does it consider Mr, Powell its enemy. If such there be, his
behavior suggests that he is his own worst enemy.  Mr. Willinms argues, tinally.
that because it ix recognized that salaries of federal employees are exempt from
garnishment or attachment and because there is no precedent, presumably “he-
cause it was considered in the publie interest that our Inwmakers should be free
of those kinds of problems which might affect their peace and serenity of mind
and prevent them from paying scrious attention to the great problems of this
great country.” The best and only answer to that is the prophylaxis of obedience
to the law and respect for the courts. This Congressman has not nor should he
have any special privilege. No doubt, the New York Legislature was not of the
sume mind as evidenced by the comment of the Advisory Committee which drafted
the CPLR (McKinney's Cons. Laws, Book 7B, Comment, Third Report, p. 11:30).
Such an order under the predecessor section OPPA 703 against a steamship in-
spector employed by the Departinent of Commerce was held not beyond the power
of & State Court as an interference with the eflicieney of the duties to be per-
formed and an unconstitutional interference with a federal instrumentality
hecanse the order did not become operative until the income eame into the hands
of the judgment debtor ( Reeves v. Crownshield, 162 Mise, 118, aff'd 274 N.Y. 74).

The only question which emerges, although not riised by the parties, in the
langnage of the statute, CPLR 5226, i< “In Hxing the amount of the payments,
the Court shall take into consideration the reasonable requiremenis of the
jndgment debtor and his dependents, and payments required to be made hy him
or deducted from the money he would otherwise receive * * *7. In view of the
debtor's default, the Court would be warranted in granting the application as
presented,  Nevertheless, in adherence to the Iaw as written, the plaintiff having
made her showing, the Court recognizes (he oblization to give “doe regard to
the reasonable requirements of the judgment debtor and his dependents” The
burden of proof is on the jndgment debtor,  (Industrial Bank of Commerce v,
Kelly, 28 Mise, 26 880).

Hettle order providing for the trinl of the issue by speeial referee to report with
his recommendation, or to the conet or to court ad a jury,

Y
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James v, Powell, Jr,

Motion by the plaintiff for an order to punish the judgment debtor for con-
fempt must be denied, not on the merits, but solely for techniceal defeets in the
movant's papers.

The plaintiff holds two judgments against the defendant Adam Clayton Powell,
Jr. The flest for defamation was entered on April 5, 1963, for $211,739.35; on
March 5, 1964, it was reduced by the Appellate Division to §46,500, on the plain-
1iff"s stipulation for such a reduction (20 A, I 2d 689). On July 10, 1984, the
modified judgment was afficied by the Court of Appeals (14 N, Y. 2d 881) and
ultinuitely certiorari was denied by the Supreme Court (379 U.S8, 466). The sec-
ond judgment, for tortious interference vith the first defamation judgment (com-
plaint sustained 25 A, D 2d, appeal dismissed, May 5. 1966, —— N.Y, 2d —)
was entered on December 15, 1963, against Powell and his wife Yevette for
$100,247, representing compensatory and punitive damages. On June 14, 1966,
this judgment was modified by the Appellate Division by reducing the punitive
damages and limiting them to $100,000 against Powell, Jr., alone and reducing
compensiatory damages to $55.785.76, consisting of $33.250.76, the balance re-
maining unpaid on the first judgment and oatlays toward its collection of $1,500
by the plaintiff and $6,035 by her counsel and counsel fees of $15,000 (—A.D, 2d
— b, NYL L, June 15, 1066, . 17, col. 1),

The instant motion to punish the judgment debtor (CPLIE 5210, 5251 ; Judiciary
Law, see, T53) 18 based on the judgment debtor’s default in responding to a sub-
poena duces tecum in enforcement proceedings (CPLR. article 52) on December
16, 1965, He likewise defanlted on this motion on its original return date,
January 7, 1966,

Service of the subpoena was made by substituted service pursuant to CPLR
3083 and the instant order to show cause provided for its similar substituted
service.

No competent showing is made by the judgment debtor. On the argument of
the motion the judgment ereditor supplemented the prayer by asking for judgment
of criminal as well as civil eontempt.  Considering the disdainful and demean-
ing and despising attitude of this judgment debtor toward the authority and
dignity of the court, as reflected by the voluminous files of thisz court which
include several elvit adjudieations of contempt, on a proper, and satisfactory
jurisdictional basis there is ne doubt nor wonld there be any hesitaney to adjudge
the alleged misconduct to be eriminal.  *“The ereditor has a right to informed
fully in regard to his debtor's property, and he ought nol to e regarded as
meddlesome or importinent in seeking honestly for such information.” (Lathrop
v. Clapp, 40 N. Y. 328}  “The very object of supplementary proceedings is to
ferret out frandulent conveyanees and concealments of property™ (People ex rel.
Ronch v. Hanbury, 162 App. Div, 343). “An exhaustive examination is author-
ized to enable the judgment creditor to determine whether or not it is safe to levy
on any property of the judgment debtor in disregard of any assignmment or trans-
fer thereof claimed to have been fraudulently made or otherwise to be invalid, or
whether it iz advisable to apply for the appointment of a receiver to maintain an
action fo recover the peopecly or (o sei e iranster aside™ (Matter of First Nat.
Bank v. Gow, No. 2, 139 App. Div. HR2), '

As has been said, the judgment deltor takes refuge in silence,  His Inwyer by
it combination affidavit and law memorandum attacks the service of the snbpoena
ir conelusory fashion without recital of any detail.  He attempts to cloak his
elient in the shrond of Congressionnl immunity but overlooks that the House of
Representatives of which the debior Ga mciibad vas i decess on ihe respeetive
return days of the subpoena and contempt order. It is not at all improbahle that
the distinguished Speaker of the House and that bhody it=elf, on approprinte
represemfations, in the interest of comity between the legislative and judicinl
branches” wonld yield ap its distingnished member for the satisfaction of the
Judieial proecess.  The most that ean be snid for this debtor's misbehavior is that
it refleets his own peculiar brand of civil disohedience.

But for all that has been said, due process, the process which the law says is
due, is still to be afforded.  There are two defects in the movant's proceeding,
Recognizing the rule strieti juris, there must be aceorded to the ncecused even the
most teehnieal rights (In re Berkon, 180 Mise. 659, reversed on other grounds 268
App. Div, 825, aff'd NJY. KIS). The subpoenan which was issued by the
attorney for the plaintiff rocites that “judgment was entered on April 5, 1960,



144 IN RE ADAM CLAYTON POWELL

There is no such judgment. The affidavit of service by Jay Tauber, sworn to
December 20, 1965, recites in conelusory fashion that he made four visits on
December 17, 18 and 20, 1965, to the residence of the judgment debtor but conld
not effect service of the order to show cause with due diligence.  Contrastingly,
the affidavit of service of the subpoena by the same process server, sworn to No-
vember 26, 1965, recites that on each of the three different days or stated hours
he conversed with a woman whom he advised that he had a subpoena for service,
CI'LR 308.3 authorizes substituted service where personal service cannot he made
with due diligence. Professor Jozseph W. MeLaughlin in his commentary to
CPLR 308 (McKinney's Cons. Laws of New York, Book 7B, CPLR 1-500, CP'LR.
see. 308, p. 475) observes thiat since substituted service is only available where the
plaintiff cannot with due diligence effect persong) service, the plaintiff should
detail in his affidavit of service the attempts made to serve the defendant per-
sonully.  (Iroquis Gas Corp. v, Collins, 42 Mise. 244 632). The nature of the
proceeding excludes the possibility of correcting any error.

ixmieiT No. 12
EXCERPT FROM THE NEW YORK LaAw JOURNAL, Avarst 240, 1966
James v, Powell, Jr.

The decision on the motion to punish the defendant for contempt having been
recalled and vacated, and, on consent of the defendant, a hearing has been held on
the issues raised by the defendant regarding the validity of the service of the
order to show cause in the instant motion. .

The court now finds that the misstated date of the judgment in the subpoena
was not prejudicial error. As a matter of credibility and on the evidence of the
filing of proof of service of the order to show cause, the serviee is proven and the
objection to the jurisdiction is overruled (cf.. note, Service in Civil Contempt
P’roceedings, 38 St. John's L. R., 341).

On reconsideration, the motion to punish the judgment debtor for contempt,
us complemented by the oral application to punish the debtor for eriminal con-
tempt is granted as follows.

The subject of contempt, as such, is complex, abtruse, confusing, and replete
with subsidies, DBroadly speaking contempt in the area of the conduct of the
courts consists of two separate kliuds of miscondiet, denomlinided elther as civil or
criminal contempt. The background statute is found in the Judiciary TLaw.
starting at Sections TH0-752, defining eriminal contempt, and thereafter from
Section 763, defining civil contempt. It is said in respect to either that where
the alleged misconduct oceurs in the immedinte view and presence of the court.
action by the Court may be taken summutrily, beeause the Court has direct
knowledge and therefore needs no other evidence to support an adjudication,

It would be more helpful in diseassion to use the phrase “private contempt™
i descriptive of eivil contempt, The first embraces, as private or eivil contempt,
the wrong to the litigant, Where there has been such o wrong mud it is estab-
lishedl by due provess, Judiciary Law, Section 753 et seq., provides the punishment :
in the absence of a showing of greater damage, n maximum fine of $250, also
there may be a jail term of up to thirty days, or both: if greater damage is
shown, there may be a fine up to the amount of the judgment plus costs and ex-
penses.  If the fine remains unpaid, there may be confinement pending the pay-
ment of the fine,

It is usual in civil contempt judgments to incorporate a provision permitting
the contemnor to purge his offense by paying the penalty.  Alternatively, if not
paid there could be provision to serve out over a period one day for each dollar
of the fine, unless the judgment debtor is otherwise discharged by Inw,

When the misconduet consists of an offense against the court itself, its office and
order, especially If accompanied by willfulness, that is deliberate or reckless or
vitlenlated eonduet, showing disdain for the court, despise of the court, separate
and apart from civil or private contempt, for eriminal contempt the contemnor
may be fined a maximum of 250, sentenced tooa jail term of up to thirty days,
either or both.  In that event the fine goes to the public freasary.

The Civil Practice Law and Rules in article 52 provides the method inoaid of o
indgment ereditor like the plaintiff to enforee eollection of o jmdgment, The
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article is in fact denominated “Enforcement of Money Judgment,” which is fully
deseriptive,

Among the available procedures for enforeement is that nuthorizing compulsory
investigation by examination of the judgment deblor and others with the aid of
the process, that is, a subpoena of the court.  As has been diseussed in the origi-
nal opinion on this motion, a judgment ereditor has every right, upon obtaining
the judgment, to be informed concerning the debtor’s property, toward the end
that there be no fraudulent diversion or disposal of property.

It should be made elear that as a matter of public poliey today, imprisonment
for debt is looked upon with disfuvor in the courts.  When, however, in the
administration of justice it develops that misconduet ealenlated to defeat justice
i= apparent, upon an adequate finding it becomes the duty of the court, upon the
presentation by the offended party, to take appropriate action, and that may be
to order imprisonment, not for debt but for misconduct. It is for that reason
that the enforcement of judgments article, artiele 52, includes provisions in sec-
tion 5210 and 35251 authorizing the court to adjudge one who ignores or defles
the proecess or subpoena of the court, its mandate directing the judgment debtor
to appenr to be examined.

There is another offense separate and apart and independent, recognized in the
eriminal law as an offense against all the people of the state, known as criminal
contempt. That is a defined erime for which punishment of a maximum of one
year in prison, together with a fine of up to £00. may be imposed upon con-
vietion after trial.

Broadly speaking, for fucile appreciation, the contempt procedures under the
Judiciary Law, Criminal and Civil contempt are the remedies made available to
eateh up with a fugitive debtor.  Criminal prosecution under the Penal Law is
the collateral condemnation to establish and punizh anarchistic deflance to the
commonwenlth's prejudice.

The defendant. has defaulted on this motion to punish him for contempt. It is
demonstrated prima facie, in a background of repeated offenses of similar kind
that this defendant is chargeable with eriminal contempt on establishing his will-
fulness, On the matter of his related eivil contempt in the presence of his de-
funirs in responding to the subpoena and to the order to show cause, it would be a
futitity to make another adjudication of civil contempt, when it is recoguized that
purzing himself of any of his civil contempts would end all the civil proceedings.
Moreover, there ix a sccond judgment, which was affirmed by the Appellate Divi-
sion on June 15, last, adjudging this defendant and his wife guilty of the wrong
or iort of deliberately defeating the judgment creditor’s rights,

On the other hamd, on the demonstrated perverse and persistent misbehavior
of this judgment debtor, past established misconduet whiceh the court may recog-
nize judicionsly hut the immediate offense not in its innediate view and presence,
as q matter of due process, (to use the words of the defendant’s own lawyer, “even
{o the Court’s own worse enety )™, it is coneluded that he is entitled to a trial of
the issue of his willfulness.

My, Plaintiff, you will submit an order, settle it on notice, providing for a trial
of the fasue of witfiness as an element esseniial (o an adjudieation of eriminal
contempt, ineluding in your order a detailed faetual recital in the form of findings
of the previous adjndieations of this defendant’s misconduet.

As was previously sabd. thakt trial may be had either before a special referee
of the court, before the court itself, or, if either side elects, the court and jury.
It would perhaps be hest to let this deferndant lay his case before a jury of hix
1Hers,

1 econclude that this misconduet. as demonstrated, in charity to the defendant,
may best be charneterized as the anties of a mischievous delinquent.

Boeause stigmatization and anathematization does not suffice, in my judgment.
il is exsentinl to satisfy the vights nd the interests of the public in an apprevia-
tion of a fair and equal administration of justice.

I the order to be settled hereon, Mr, Plaintiff, you will include a diredlion
addressed to the publie prosecutor of this connty, the disteict attorney of New
York County, conveying the direetion of the conrt for him forthwith to consider
the question of prosecution of this defendant for the erime, under section G0 of the
PPenal Law, of eriminal contempt, leaving it to the prosecutor to pursue the conrse
that he may deem advisable eliher by his filing the usual information in the
citse of o misdemennor, or alternatively by laying the details before a grand jury.

If the district attorney eleets to proceed on his information and complaint and
if it appenrs that the presenee of the defendant may be doubtful. the proseentor
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is free to call upon ithis court to sit as a committing magistrate to entertain the
information and to fssue its warrant to arrest and compel the presence of the
defendant.

You may settle your order accordingly, Mr. Plaintiff.

We shall proceed to another matter. Recently the court made two deeislons
on the direction to this judgment debtor and his co-defendant to make income
payments in account of the judgments against them. ~The courl. made clear in
its decision that as a matter of right, again due process, on the language of the
statute, each of the defendants was entitled to a trial of the issue of availability
of funds, in other words, fixation of an amount in the light of their usual

requirements.
Orders have now been submitted for the plaintiff. I have none from the

defendants,

I had said in my decision that the trial could be either before a specinl referee,
the court, or a court and jury. The submitted orders provide for a trinl for
the court alone,

T have signed the plaintiff's orders putting the trial on the calendar for Septem-
ber 6, 1966. Trial Term, Part I. The orders will be handed to the clerk.

Exmisrr No.o 13
273 NS, 2p T30
EsTHER JAMES, PLAINTIFF, V. ApAM CLAYTON I'OWELL, Jr., DEFENDANT
Supreme Court, Specinl Term., New York County, Part II, Oct. 4, 1066

I’roceeding on witness' objection to presence of newsmen and others at exami-
nation to determine witness’ financial relations with judgment debtor. The
Supreme C aurt, Special Term, New York County, Part II, Abraham J. Gellinoff,
“J., held th.; examination of witness by judgment as to witness' tinancial rela-
tions with judgment debtor to aid in discovery of assets of judgment debtor
was not a “sitting of the court” within statutory requirements that such sittings
be publiv, even though examination might be conducted in courthouse, and
pmtective order directing that e-xnmlnation be private could be issued at wit-
ness’ request.

Application granted.

See also 43 Misc. 2d 314, 250 N.YUS, 20 G35 20 AD, 20 525, 270 NOY.S, 2d TR0
1. Criminal Law 035

Trial 20

Right conferred by statute, that sittings of court be public, may be invoked
only by accused in criminal prosecution or by either party in ecivil case, but not
by members of general public including the press, Judicinry Law, § 4
2, Trinl 20

Examination of witness by judgment creditor as to witness' finaneial relations
with judgment debtor to aid in discovery of assets of judgment debtor was not
a “sitting of the court” within statutory requirements that such sittings bhe
publie, even thongh examination might be conducted in courthouse, and protec-
tive order directing that examination be private could be issued at witness'
request, Judiciary Law, §4: CPLR § 2303 Rules 3110, 3113, subd. (a), 5224 and
subud. (d).

Raymond Rubin, New York City, for plaintiff.
George Donald Covington. New York City, for third party.
ABRAUAM J. GELLINOFPF, Justice,

Pursuant to a subpoena issued by the attorney for a judgment creditor of
Congressman Adam Clayton Powell, one Odell Clark has appeared for examina-
tion as to his financial relations with I'owell. The purpose of the examination
is to aid in the discovery of assets of the judgment debtor, Clark's attorney has
objected to the presence at the examination of newsmen and others, ¢laiming
that he i only a “third party witness" and that the proceeding is not one which
is required to be open to the general public.

[1] The only statute applicable to elvil actions or proceedings is section 4 of
the Judiciary Law, which provides that “[tlhe =ittings of every conrt within
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this state shall be publie, and every citizen may frecely atrend the same"”, subject
to the right of the court in certain specified types of cases to exclude persons not
directly interested. The right conferred by this section, i.e., the right that sittings
of the court be public, may be invoked only by the accused in a eriminal prosecu-
tion or by elther party in n c¢ivil case, but not by members of the general public,
including the press (Matter of United Press Associntions v. Valente, 308 N.Y.
71, 80, 123 N.E. 2d 777, 780). The attorney for the judgment creditor herein
seekd to invoke the right granted by section 4, supra.

The question presented is whether said section applies to the present examina-
tion.

Under the new Civil Practice Law and Rules, an attorney for a judgment
creditor may issue a subpoena, without obtaining a court order, for the attend-
ance of the judgment debtor or any other person to testify in aid of the enforce-
ment of the judgment (CPLR 5224; see, also, CPLR 2302). OPLR 5224 provides
that the examination may be conducted “'before any person autherized by sub-
division (n) of rule 3113" and “at a place specitied in rule 3110", Subdivision
(u) of Rule 3113 authorizes the examination to be held, if within the state, be-
fore “a person authorized by the laws of the state to administer onths” (e.g. a
notary) and Rtule 3110, in the case of a resident of this state, requires the exami-
nation to take place within the county of the witness' residence, or in the county
where he is regularly employed or has an office for the transaction of business.
Only if the “party to be examined is a public corporation” is there a requirement
that the examinntion shall be in court. Rule 5224(d) provides for the examina-
tion and cross-examination of the witness, the transeription of the testimony if
requested, and the noting of objections by the officer before whom the deposition
is taken.

Thus the entire proceeding, from the issuance of the subpoena to the signing
of the deposition may be had outside of the courthouse and without any super-
vision by the court. The only references to the court contained in Rule 5224 are
a statement that the deposition shall proceed “subject to the right of a person
to apply for a protective order” and a provision that “unless the court orders
otherwise”, 0 person other than the judgment debtor may produce a sworh
transceript of original books of account in jilace of the original books,

Rule 5240, dealing with applications for a “protective order” anthorizes the
court to muake an order denying, lititing, conditioning, regulating, extending or
modifying the use of uny enforcement procedure™,

Ie seems clear that, if the attorney for the judgment ereditor had chosen to
conduct the examination of the witness in a law office or in some other non-court
location, section 4 of the Judicinry Law would have no application, for the hear-
i would not be a “sitting” of a court, Of course, the statute wowld apply to
any applications made to the court for vrotective orders or other relief.

[2] Does the fuct that the attorney for the judgment ereditor in the present
cise elected to conduet the examination in the courthouse give him the right to
insist that the examination be publie, a right which he would not have had if he
had selected another place for the examination? In this court's opinion, it does
not. The examination, even if physically held at the courthouse, is required by
Rule 5224 to be conducted in the same maunner as if held elsewhere. No pro-
vision is made for the actual presence of the court or for any court rulings except
upon applications made to the court for a protective order or for modification of
a snbpoena for the production of books of account. “As in the case of examina-
tious conducted outside the courthouse, applications made to the court must be
open to the public by virtue of Section 4 of the Judiciary Law. The examina-
tion of the witness, however, is not required by statute to be open to the public,
since it is not a “sitting™ of the court even if it is condueted in the courthouse,

In the circumstances, the witness is entitled to a “protective order” directing
that the examination be private.  In Weinstein-Korn-Miller-New York Civil
Practice, the statement is made (Vol, 6, pp. 52-734) that “Typically, CPLR
H240 will be used by a person who believes that he is being improperly subjected
to a particular enforcement procedure or it person who feels that one of the
parties is abusing an enforcement provedure that has been properly commenced.”
On the same page it is stated that “The purpose of CPLR 5240 is to prevent
‘unreasonable  annoyance, expense, embarrassment, disadvantage, or other
prejudice to any person or the courts.” ™ .

Since the judgment creditor has no right to insist that the examination itself
be publie, the application of the witness that it be conducted in private is granted.

Let the examination continue in the approprinte room usually set aside by the
court for such examinations,
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Exmnisir No, 14
Excerpt FrRoM THE NEW YoRK LaAw JoURNAL, NovEMmBER 14, 1966
TRIAL TERM, PART VIII
By Mr. Justice Matthew M. Levy.

JAMES v. POWELL, JR.— (Dictated on the record after argument of counsel.)

The Court: All right, sir, I am prepared to make my decision.

I do not deem it a difficult matter in the least to determine the effect of the
decision and opinicin of the Appellate Division. In my view, each of you gentle-
men has sought to superimpose upon that decision and opinion a strained, un-
reasonable and illogical construction, as will appear as I proceed with my ruling.
It is, however, not an easy task to arrive at a conclusion as to the punishment
for criminal contempt of court to be meted out to a minister, a Congressman, a
leader of men, a man, indeed, of many natural gifts, and he should be a man in re-
lationship to the law that one would look up to, to respect. All of you may rest
assured that what I have determined upon is a conclusion that has not been
lightly reached.

1 am regretful that the defendant, either himself or through his counsel, is
unwilling to express any views in that regard, because that expression might
be lelpful to me, but silence at this time, self-imposed by the defendant once
again, his non-participation, may be, and must be ignored, since I shall make my
decision presently.

Under the provisions of the Judiciary Law, Section 750, Subdivision A(3).
this court has the power to munish for a criminal contempt a person guilty of
willful disobedience to its lawful mandate. The only matter before me is the
question of the adjudication of the defendant’s eriminal contempt of court, and
the punishment therefor.

I have held in my decision, dated October 27, 1966, that, under the law of the
case, as heretofore established, this court has jurisdiction over the person of the
defendant and over the subject matter of this proceeding.

The jury has found, with ample justification on the evidence, that the defend-
ant has willfully disobeyed five individunl mandates of the court by not appearing
for examination on the following days: 1. September 20, 1963, pursuant to sub-
poena ; 2, May 1, 1964, pursuant to order of the court; 3, November 27, 1964, pur-
suant to subpoena; 4, November 24, 1965, pursuant to order; and, 5, December
16, 1965, pursuant to subpoena.

After the trial before me, and by decision of October 235, 1966. the Appellate
Division has beld in a related case that:

“Failure to obey a subpoen: in civil proceedings—"

I underline *“subpoena.”

“— ig a civil, but not a eriminal contempt.”

The Appellate Division made no ruling whatsoever in respect of the wilful dis-
obedience of an order as distinguished from a subpoena.

I have indicated to you, during the argument, that the decision of the Appel-
late Division, under our established law, is binding upon me as anthoritative
precedent, and T hold that it supersedes so much of the law of the case made
at Special Term of this court, and heretofore referred to, as is contrary to that
appellate decision.

As a consequence, the defendant is not adjudicated in criminal contempt, and
the proceeding is dismissed, in respect of the following: Disobedience number
one, the date being September 20. 1963 : dizobedience number three, the date
heing November 27, 1964; and disobedience number five, the date being Decem-
ber 16, 1965.

It is to be noted that the order of Special Term, dated September 14, 19646,
which referred the issue for trial, in effect, (o court and jury-—and it fell to my
lot to try the case in regular order—I say that that order, which established the
law of the case, o far as T was concerned, not oenly direeted “a trial by jury of
the issue of the wilfulness as determinant of the gnilt of the defendant Adam
Clayton Powell, Jr., of eriminal contempt in failing to appear pursuant to the”
mandates referred to on the dates specified. but, alsn, “ordered that the plain-
tiff's motion to adjudge the defendant in eivil contempt bhe denied.”
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In view of the subsequent decision of the Appellate Division that a debtor who
disobeys n subpoena is guilty of civil, though not of criminal, contempt of court,
the dismissal of the proceedings, which I have just announced, in so far as they
involve disobediences numbers 1, 8 and 5, is without prejudice to such applica-
tion ithat the plaintiff may be advised to make, or to such determination that my
learned colleague at Special Term may seek to make, with respect to his denial
of the motion to adjudge the defendant guilty of civil contempt. .

Now, that leaves for considerntion by me disobedience numbers 2 and 4 in-
volving, not subpoenas, but orders of the court., I hold that the defendant !s
guilty of criminal contempt of court in respect of each thereof. and there is
adjudieation necordingly.

Now, as to punishment, I have culled, from the record of the massive files
in this matter, the official comments made by several of my colleagues here
and in the Appellate Division on the conduct of this defendant. I think it
is of moment to note them: on the record one by one.

In May of 1964, the court said :

“The conduct of defendant in this matter, in my judgment, has been so
flagrantly contemptuous of the authority and dignity of this court as to pro-
mote the tragic disrespect for the judicial process as a whole, No man should
be allowed to continue in this fashion and it iz time for defendant to answer
for it.”

In December of 1963, the court said :

“* * * T am a little bit shocked about this situacion. I know there were
many editorials pulifished in the newspapers nbout Mr. Powell's monstrons
behavior, and this is another example. Irankly, as I said before, if I had
oceasion to pass upoen this, I think a sentence in jail would do more good than
the fine, and under the circumstances I have in mind something which may
possibly deter him from such behavior in the future.

“It seems to me that the blatant eynicism on the part of Mz, PPowell, his dis-
regard for the law, for the ministry and for jusiice and decency, as far as
I ecan see, is monstrous defiance of everything that is deceit in this community,
sets a very bad example for the youth of this city and this coumry. * * * The
hlatant, cynical disregaidd for the lIaw on the part of a United Staies Congress-
man is detrimental to the law, to the ministry and to democracy.

“This man is supposed to be a1 member of the Congress, which muakes laws,
yet he seems to show rank and monstrous definnee to the law. I don't under-
stand it at all,” * * *

The Appellate Divizion. in June of 1866, in sustaining a judgment, hough
in a lesser amount, for the fraudulent transfer of the Jdefendant’s real estate
in Puerto Rico, said: "* * * that transfer, deliberately made by defendant
Adam Powell, & member of Congress. to defeat enforcement of a judgment
obtained but two weeks earlier, fully justifies substantinl punitive damages
against him.”

Another colleague, ot Special Term, said in August 1966 :

“Considering the disdainful and demeaning and despising attitude of this
Jundgmoent debtor toward the authority and dignity of the court, as reflected
by the voluminous files of this courr which include several eivil adjudieations
of contempt, on a proper and satisfactory jurisdictional hasis there is no doubt
nor would there be any hesitaney to adjudge ihe aileged misconduet criminal.”

Alsoat Special Term, in September of 1966. the court said :

“1 conclude that this misconduet as demonstrated, in charity to the defendant,
may hest be characterized as the anties of a mischievous delinquent,

“Beeause stigmatization and anathematization does not suffice, in my judg-
ment, it is essentinl to satisfy the rights and the interests of the public in an
appreciation of a fair and equal administration of justice.,”

In October, 1966, the court said:

“The hearing was nnigue in that it evoked the eorporeal presence of the
judgment debtor for the livst fime in the course of the protracied proceedings
in both this action aud the companion libel litigation, This marked deparvture
from his hitherto elusiveness, was nol, unfortanately, accompanied by a similar
departure from his poliey of ignoring, evading or abusing legal procedures in a
campaign of relentless defiance designed to fenstreate avd impede the judgment
creditor in the lawful colleetion of her judgment. * © * Tt was merely another
ploy in the seemingly endless series of maneuvers and dilatory tactics by which
the judgment debtor manifests his distaste and disrespeet for our judieial
provesses,” '
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" In October, 1966, another justice of this court said:

“The judgment debtor has again demonstrated his disdain for the processes
of the court by his failure to comply with the provisiens of the order of Octo-
ber 3, 1066. * * * American justice is dependent on the equal application of the
law and its observance by persons in every echelon of our society. The redress
of n wrong involves a deliberate pursuit of one's rights, Justice proceeds slowly
but surely and will not be denied.”

In its most recent decision, the Appellate Division rendered an opinion on
QOctober 25, 1966, in which the court said:

“* * * Ag the long and ugly record in this matter shows, this failure to obey
is consistent with the debtor's cynical refusal to honor his own promises together
mmh a td.'.‘}u’ll disregard of any and all process that has been served upon

m, L r

And the court referred to the defendant’s conduct as a “sorry spectacle to
be terminated by definite action.”

Now, gentlemen, I have iternted what seemed to many to be the sad result,
and, certainly seems so to me, of a broken phonograph record of plea to and
condemnation of the defendant.

The proof is overwhelming that the defendant has flamboyantly flaunted his
willfull flouting of the lawful mandates of the court to such an extent, indeed,
that I was compelled to add to that record, in my recent opinion in this matter,
the comment of the “attendant deleterious and corroding impact upon the ju-
dicinl system as a whole and its serious consequential effect upon the general
maintenance of law and coocder in our community.,” What the defendant pre-
sumes to de with impunity cannot go unpunished. Else the average person may
rightly assume that he may do the same, and feel that when not permitted by
the courts thus to act, there is discrimination against the less powerful per-
sons, who rely, and justly rely, upon the courts for the due and impartial ad-
ministration of justice.

Now, under section 751 of the Judiciary Law :

“Punishment for a (criminal) contempt * * * may be by fine, not exceeding
$250, or by imprisonment, not exceeding thirty days, in the jail of the county
where the court is sitting, or both, in the discretion of the court.”

1 do not at all go along with Mr. Rubin's argument thaut I have the power, in
the light of the Appellate Division decision, to sentence the defendant to 150
days in jail on the basis of five disobedience counts here, and of fining him
$1,250 on the basis of five rimes $250. For the three subspoenas are out, so
far as [ am concerned.

And, equally, I want to say to Mr. Williams, that, so far as I am concerned.
the two orders are in.

Were I to ignore the plain reading of the Appellate Division decision, T
would be doing vivlence to the mandate of the law at the same time that I
stated that I would not sanction the defendant’s conduct in that respect.

S0, I shall take up the two remaining disobediences.

As to disobedience number 2, the first order, requiring the defendant to
appear for examination on May 1., 1964, in proceedings supplementary to judg-
ment and execution, that date was fixed by the court, on consent of the attorneys,
at the request of the defendant, and in pursuance of a stipulation personally
signed by him. He did not appear for examination on that date, or at any
time since, ard, to this date, there has been no indieation of regret. contrition
or repentance,

Accordingly the defendant Adam Clayton Powell, Jr., is adjudicated in erim-
inal contempt for this willful ‘disobedience, and is given the maximum sentence.
imprisonment for thirty days, and a fine of §250.

The fourth disobedience, referring to the second order, which required the
defendant to appear for examination before trial in the second action, on Novem-
ber 24, 1065, stands, in my view, on a somewhat different footing., In that instance,
when the defendant failed to appear and the plaintiff moved to strike the de-
fendant’s answer and to punish the defendant for contempt, my learned colleague,
at Special Term. granted the motion to strike, but denied the motion to punish.
As a result of this decision, while there has been no punishment in civil contempt.
judgment has been obtained by the plaintiff against the defendant for some
$100,000 in excess of the first judgment for libel obtained by her against bim.
In iy view, that is a substantial punishment.

Accordingly, while 1 adjudicate the defendant in criminal contempt for this
dizohedience and sentence him to thirty days in Jail and $250 fine, I direct that
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the two jail sentences of thirly days each shall be served concurrently, aud that
the two fines of $250 each be cumulative. Both fines to be paid to the State of
New York.

You gentlemen will kindly settle an order and mandate accordingly and it shall
be made returnable after the date of election, within reasonable time from this
date, and with a reasonible time to the adversary to read and study and to present
1 counter order.

sentlemen, so far as I 1 concerned, each of you may have an exception to
the rulings that I have maae,

I will now proceed with the trial in the next case.

Exuisir No. 15

ORDER OF COMMITMENT

At a special term part II of tne supreme court ot the State of New York, held in
and for the County of New York, at the courthouse, 60 Centre Street, Manhat-
tan, on the 28th day of November, 1066

ESTHER JAMES, PLAINTIFF-JUDGEMENT-CREDITOR

Index #11333—1960
Index #5544—1964
COMMITMENT ORDER

against
ApaM CrayToN POWELL, JR., DEFENDANT-JUDGEMENT-DEBTOR
Present : Hon, Arthur Markewich.

Upon reading and filing the affidavit of Lawrence Rauch, duly sworn to the
17th day of November, 1966, the afiidavit of Raymond Rubin, duly sworn to
the 23rd day of November, 1966, the affidavit of Edith Friedman, duly sworn
to the 23rd day of November, 1966, and exhibit attached thereto, und upon the
order of Mr, Justice Matthew M, Levy, entered ihe 17th day of November.
1966 adjudging Adam Clayton Powell, Jr. to be in criminal contempt of court
pursuant to Section 750 subdivision A (3) of the Judiciary Law in having
wilfully disobeyed and deliberately defied an order dated March 27, 1964,
in wilfully failing to appear for examination on May 1. 1964, and fining
him the sum of $250.00 and directing that he surrender for imprisonment ou
November 23, 1966 at 10:30 A.M. at Special Term Part II of this Court for a
period of thirty days in the Civil jail of the County of New York for his wilful
failure to appear for examination on May 1, 1964 pursuant to the order of Mr.
Justice Backer dated March 27,'1984, and further directing that in default of the
payment of said fine or any part thereof that he be imprisoned in said jail
until such fine is fully paid or for a period of thirty days after the expiration
of the definite period of thirty days for which he was to be imprisoned as
aforesaid as provided in Section 731 of the Judiciary Law, as well as adjudging
Adam Clayton Powell, Jr. to be in criminal contempt of court pursuant to
Section 750 Subdivision A (3) of the Judiciary Law in having wilfully disobeyed
and deliberately defied an order dated ()ctober 27, 1965, in wilfully failing
to appear for examination on November 24, 1965, and fining him the sum of $250.00
amd directing that he surrender for imprisonment on November 23, 1966 at
10:30 AM. at. Special Term Part IT of this Court for a period of thirty days in
the Civil Jail of the County of New York, which said period shall be served
conenrrently wiihi the aforementioned definite thirty day period hereinabove
set forth, for hix wilful failure to appear for examination on November 24, 1965
pursuant to the order of Mr. Justice Brust dated October 27, 19065, and further
direction that in defaunlt of the payment of such additional fine, or any part
thereof, he be imprisoned in said Jail until such additional fine is fully paid
or for an additional period of thirty days after the expiration of the definite
period of thirty days, and after the expiration of the additional period in the
event of the non-payment of the first fine, for which he was to be imprisoned
as aforesaid as provided in Section 731 of the Judiciary Law, and said order
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having provided that service of a copy of the order of Mr. Justice Levy dated
November 17, 1906, with notice of entry, be made upen the Sheriff of the City
of New York and upon the defendant Adam Clayton Powell, Jr. and upon his
attorney, but that service upon Adam Clayton Powell, Jr. may be made either
personally or by registered mail and if made by registered mail it shall be at
his residence in New York County, his office in Washington, D.C, and his abode
in Bimini, he Bahamas, and further that if the defendant Adam Clayton
Powell, Jr. failed to so appear commitment may issue on an ex parte appli-
cation to the Court a* Special Term Part II for apprehension of the defendant;
and it appearing to tue satisfaction of the Court from the aforesaid affldavits
of Lawrence Rauch, Raymond Rubin and Edith Friedman, that a copy of said
order a Mr, Justice Matthew M. Levy entered the 17th day of November, 1066
with notice of entry thereof, adjudging said Adam Clayton owell, Jr. in crim-
inal contempt was duly served upon Adam Clayton Powell, Jr., the Sheriff of
the City of New York and the attorney for Adam Clayton Powell, Jr. on the 17th
day of Nuvember, 1966 and that said Adam Cluyion Powell, Jr. failed to sur-
render as directed by said order on the 23rd day of November, 1960 as well as
failed to pay the aggregate fine of $500.00 ot said time.

Now, on motion of Raymond Rubin. attorney for the plaintitf judgment
creditor herein, it is

Guidcred that the wmotion to punish the defendant Adam Clayton owell, Jr,
for criminal contempt pursuant to Section 730 subdivision A (3) of the Judi-
ciary Law for wilful disobedience to the mandate of this Court, to wit, the wil-
ful failure of Adam Clayton Powell, Jr. to appear for examination on the 1st
day of May, 1964 pursuant to the order dated March 27, 1964, and his wilful
failure to appear for examination on November 24, 1965 pursuant to the order
dated Oectober 27, 1965, each constituting a wilful disobedience to and a delib-
erate definnce of a lawful mandate of this Court and each constituting a viola-
tion of Section 750 subdivision A (3) of the Judiciary Law, be and the same
hereby is granted, and it is further

Ordered and adjudged that the defendant Adam Clayton owell, Jr. is guilty
of a criminal contempt of Court pursuant to Section 750 subdivision A (3) of
the Judiciary Law in having wilfully disobeyed and deliberately defied the ovder
dated March 27. 1064, and it is further

Ordered and adjudged that the defendant Adam Clayton Powell, Jr., by rea-
son of and in punishment for such eriminal contempt be committed to the cus-
tody of the Sheriff of the City of New York, at the Civil Jail in the County of
New York for imprisonment therein for the period of thirty days, and the said
defendant Adam Clayton Powell, Jr. be and he hereby also is fined the sum of
$250.00 and that in default of the payment of said fine or any part thereof that
he be imprisoned in said Jail until such fine is fully paid or for a period of thirty
days after the expiration of the definite period of thirly days for which he is
to be imprisoned as aforesaid as provided in Section 751 of the Judiciary Law,
and it ig further

Ordered aud adjudged that the defendant Adam Clayton Powell, Jr. is guilty
of a criminal contempt of court pursuant to Section 750 subdivision A (3) of
the Judiciary Law in having wilfully disobeyed and deliberately defied the order
dated October 27, 1965, and it is further

Ordered and adjudged that the defendant Adam Clayton Powell, Jr. by reason
of and in punishment for such criiainal contempt be commilied (v ihe custody
of the Sheriff of the City of New York, at the Civil Jail in the County of New
York for imaprisonment therein for the period of thirty days, which said period
shall be served concurrently with the aforementioned definite thirty days period
hereinabove set forth and that the said defendant Adam Clayton Powell Jr, e
and he hereby is 21so fined an additional sum of $250.00 and that in default of the
payment of such additional fine, or any part thereof, he be imprisoned in said
Jail until such additional fine is fully paid or for an additional period of thirty
days after the expiration of the definite period of thirty days and after the
expiration of the additional period in the event of the non-payment of the first fine,
for which he is to be imprisoned as aforesaid, and it is further

Ordered and adjudged that the fines aforesiid are to be paid to the State
of New York, and it is further

Ordered that the Sheriff of the City of New York to whom a certified copy
of this order certified by the Clerk of the Court shall be delivered, shall forthwith
on receipt thereof, and without further process, tuke the body of Adam Clayton
Powell, Jr., the defendant judgment debtor herein, and eommit him to the Civil
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Jail of the County of New York, to I » there detained in close custody as herein
provided or until he shall otherwise be discharged according to law, and it is
“further
Ordered, that this order may be executed on any day of the week including
Sunday.
Enter:
(s) AM, J.8.C.

Filed Nov. 26, 1966 ; Co. Clerk’s Oftice, New York,

Exuislir No. 16

EsTHER JAMES, PLAINIIFF-JUDGMENT-CREDITOR-APPELLANT, V. ADAM CLAYTON
PowWELL, JR., DEFENDANT-JUDGMENT -UFB™R-REBPONDENT, AND YVETTE I’OWELL,
DEFENDANT-TUDGMENT-DERTOR

Supreme Court, Appellate Division, First Departvent, Oct. 25, 1066

Plaintiff judgment creditor made a motion to punish defendant judgment
debtor, who was a United States Representative, for contempt for wilful failure
to obey a subpoena in a supplementary proceedings. The Supreme Court, Spe-
cial "Cerm, New York County, Sidney A. Fine, J., entered an order on Septem-
ber @, 1066 denying the motion, and the plaintiff judgment creditor appealed.
The Supreme Court, Appellate Division, Steuer, J., held that failure to obey a
subpoena in civil proceedings is civil but not eriminal contempt, and that there
is no immunity from service of a subpoena because of constitutional provision
giving to Senators and Representatives immunity from arrest, except in certain
cases, during attendance at sessions and in going to and returning therefrom,
and that defendant judgment debtor was guilty of civil contempt and would be
fined $230 and would be sentenced to 30 days in jail, but he would be excused
from imprisonment if he complied with order of examination.

Order modified, on the facts and the law and as a matter of diseretion, to find
defendant judgment debtor guilty of civil contempt,

Stevens, J., dissented. '

See also Sup., 273 N.Y.8.2d4 73.

1. Witnesses 21

Failure to obey subpoena in civil proceedings is a e¢ivil contemnt but not a
criminal contempt. Judiciary Law, §§ 750 and subd. A, par. 5, 753 and subd. A,
par, 5.

2. United States 12

Immunity under section of federal Constitution giving to Senators and Repre-
sentatives immunity from arrest, except in certain cases, during attendance at
sessions and in going to and returning therefrom is immunity from civil arrest,
and there is no exemption from civil process short of arrest. U.8.C.A.Const. art.
1,§6.

3. United States 12

In view of provision of federai Coustitution giving to Scnators and Repre-
sentatives immnnity from arrest, encept in certain cases, during attendance at
sessions and in going to and returning therefrom, member of Congress must re-
spond to civil process and is liable for all consequences of disregarding civil
process except that he cannot be subjected to arrest, and consequently there is
no immunity from service of subpoena, since a subpoena is not an “arrest.”
U.8.C.A.Const. art. 1, § G.

See publication Words and Phrases for other judicial constructions
and definitions,

4. United States 12

Purpose of section of federal Constitution giving to Senators and Representa-
tives immunity from arrest, except in certain cuses, during attendance at ses-
sions and in going to and returning therefrom is not for benefit or even con-
venience of individual legislators but is to prevent interference with the legis-
lative process, and it prevents judicial branch of government from effecting
such interference by restricting power of courtz, U.S.C.A.Const. art. 1. § G.
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0. United States 12

Sectlon of federal Constitution giving to Senators and Representatives, im-
munity from arrest except in certain cases, during attendance at sessions and
in going to and relurning lherefrom app]lea only in instances where exercise
of judicial power will constitute actual interference with legislatl\e or executive
brm‘;cl:lﬁeg ag dlistinet from one that is theoretical or conditional, U.8.C.A.Const.
art.1,§ 6.

G. Execution 419
United States 12 ‘

Defendant, who willfully failed to obey subpoena in supplementary proceed-
ings, though a United States Representative, was guilty of civil contempt, and
he would be fined $250 and would be sentenced to 30 days in jail, but he would
be excused from imprisonment if he should appear for examination, Judiclary
Law, § 763; U1.8.C.A.Const. art. 1, § 6.

R. Rubin, New York City, for plaintiff-judgment-creditor-appellant. .

II. R. Willlams, New York City, for defendant- judrmenHlehtor-resmndom

Before BOTRIN, I, J. and MeNALLY, STEVENS, STEUER and BASTOW,
JI.

STEUER, Justice.

Plaintiff judgment creditor moved to punish the judgment debtor for contempt
for a wilful fallure te obey a subpoena in supplemenary proceedings. As the
long and ugly record in this matter shows, this failure to obey is consiatent with
the debtor’s cynical refusal to honor his own promises together with a total dis-
regard of any and all process that has been served upon him. However, much
as this conduct may be deplored, if, upon this particular application, he acted
within his rights, he is not subject to sanction. On the other hand, if his conduct
is not legally excusable, it is time for this sorry spectacle to be terminated by
definite action.

[1] The application seeks punishment for both a civil and eriminal contempt.
The debtor does not dispute that there is jurisdietion to punish for a civil con-
tempt (while not conceding that a proper case for such sanction was made out).
but disputes jurisdiction to punish for criminal contempt. We belleve the
respondent’s contention In this respect to be sound. The opening words of
Judiclary Law, section 750 provide: “A court of record has power to punish
for a criminal contempt, a person guilty of any of the following acts, and no
others.” There follow some eight specific situations in which the power may be
employed. Section 753 deals with the power to punish for clvil contempt., Here,
again, are listed eight specific situations, Among these is: “5. A person sub-
‘poenaed as a witness, for refusing or neglecting to obey the subpoena, or to
attend, or to be sworn, or to answer as n witness.” This should be contrasted
with the same numbered subdivision of section 750, which reads: *#. Con-
tumacious and unlawful refusal to be sworn as a wiltneds; or, after being sworn,
to answer any legal and proper interrogatory.” Patently the situation here
involved—failure to respond to a subpoena—Iis covered by section 753, the section
on eivil contempt, in direct terms and is not ro covered in section 750, dealing with
criminal contempt. Where the legislature has specified the -instances to which
eriminal and elvil contempt are respectively applicable the inclusion of one
instance under one heading and its omission under another leaves no room for
interpretation. Failure to obey a subpoena in civil proceedings is therefore a
eivil but not a eriminal contempt,

As stated, respondent does not deny jurisdiction for civil contempt. His
defense to this phase of the application is that his refusal to obey the sub-
poena was not willful, Factually he sets out—what i8 not disputed—that the
subpoena was both served upon him and made returnable on a date when Con-
gress was in session. It 18 not entirely clear whether he contends that, being a
Representative, he is excused during the session or whether he believed himself
to be immune from process and hence did not willfully disobey the process. We
will consider the question as if both points are raised.

[2-5] Anrticle 1, section 6 of the United States Constitution gives to Senators
and Representatives immunity from arrest (except in certain cases not mmaterial
here) during attendance at sessions and in going to and returning therefrom.
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The immunity is from civil arrest (see Willlamson v. United States, 207 U.S.
425, 436, 28 8.Ct. 163, 52 I..Ed. 278), but there is no exemption from civil process
short of arrest (Long v. Ansell, 208 U.8. 76, 55 8.Ct. 21, 79 L.BEd. 208). To
elaborate on 13 e above, 2 member of Congress must respond to civil process and
is liable for all consequences of disregarding the same except that he cannot be
subjected to arrest durlng a sesslon of Congress. Consequently, there is mno
immunity from the service of a subpoena. “A subpoena is not an arrest, though
there are circumstances in which disobedience to its command may give rise to an
arrest” (People ex rel. Hastings v. Hofstadter, 258 N.Y, 425, 420, 180 N.E. 106,
107, 79 A.L.R. 1208). Whether or not the fact that a subpoena may, if dlsobeyed.
give rise to an arrest brings it within the spirit of the constitutional exemption
has not been authoritatively passed upon, and differing views have been expressed.
As regards the eremption to members of the Congress, the only judiclal expres-
sion discovered is ithat the possibility of imprisonment creates no exemption. It
was observed that a body attachment would not be involved if the subpoena was
obeyed and if disobeyed some other form of sanction could well be employed
(United States v. Cooper, 4 Dall, 341, 1 L.Ed. 859). We believe that the foregoing
is the proper approach, and the conclusion that there is no exemption from the
process necessarily follows. The purpose of the exemption is not for the benefit
or even the convenlence of the individual legislators, It is to prevent interference
with the legislative process. And it prevenis the judicial branch of the govern-
ment from effecting such an interference by reatrlctlng the power of the courts.
However, it is the broad principlg ction of the judiclal branch
is limited to the instances
an actual interference h the legislative or executive
from one that is theopetical or conditional (People ex rel, B

166 N.Y. 136, 50 N.E,701, 41 L.R.A. 231). It be argued, howe
in itself may interreerance at t

, that attend-
sessions of

ance as a witn
tter, This

(‘ongress and hepte come within )‘,hé"sp rit ofithe exeniption, if not its
urgumenl depepds on the a nption fthat the court in/the face of a
erference will fall to njake su mhle(fr ision by way ofadjourn-
ment or fixigg of a tltrfe. and placd of exawination whi will obvlate any
real conflict./ Congress does 1i0t sit t ck and legildtors are fr

5
absent fromyits halls, entirely legiti ﬁﬁuri more ¢f lesp extensive perlods
% m as magle to, Eek%accomm ation.

t

such actual i

of the legislative sesslon.  Here, n

Had such n mad d refused,(a different
namely, whether thei re 1 8 abuse
filed record in this and in thécompa hmge n
the debtor{was not ainenable to examinati
question of} whether attendance: on the sub
ference, way never presented. Act'ually, att isw
hasbeen completed and Congress has adjourned.

It might concelvalile that although th tor here di t enjoy an/exemp-
tion, he belie¥ed he did, and that consequgntly hi§ disregard ¢f the p
not wilful. Ib would be a sufficlent’ answer that fhe was spbmitted ng/ affidavit
to that effect. ‘Nor could he gerv well do sb in light of t
own case, which\ynust have ecgl\ed hls attention
Powell, 43 Misc.2d'814, 260 N.Y.S8 .

[6] There only wemains a dlsmsitl,on which takes into corsideration the
foregoing factors. The debtor is guilty of a civil contempt” For such he is
fined $250 and is sentenéed\n 30 days in jall. The order be entered hereon,
will, however, be limited by the provisions in the dis ive paragraph of this
opinion. - -

No costs are allowed on this application because the briefs submitted by both
sldes were not helpful.

The order of Special Terip should be modified on the facts and the law and
as a matter of discretion to find respondent guilty of a civil contempt and to
punish him by a fine of $250 and a jaill sentence of 30 days. Respondent shall
appear on November 3, 1066 at 10:30 A.M. at Special Term, Part II, New York
County Supreme Court then and there to be examined or if he mtuses ‘to be
examined, to surrender for service of the term imposed. Service of the term
of imprisonment will be stayed during the examination and any adjournment
of the same and the reapondent, if he compHes with the order of examination
will be excused from the imprisonment. Nothing herein contained shall prevent
respondent from applying on good cause shown for fixing an alternate date for
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examination reasonably close to the date fixed, Service of o copy of the order
herein may be made personally or by registered mail, addressed to respondent’s
residence in New York County or his oflice in Washington, D.C. If respondent
fails to appear on November 3, 1966 or any allernate date that may have been
substituted in accord with this disposition, commitment may issue on an ex
parto application.

Uader, entered on September $), 1966, modified, on the facts amnd the Iaw and
as o matter of discretion, without costs or disbursements, so as to find respondent
guilty of o civil contempt and to punish him by a fine of $250 and a jail sentence
of thirty days. Respondent shall appear on November 3, 1966 ol 10:30° AL
at Special Term, Part II, New York County Supreme Court, then and {here
to be examined or if he refuses to be examined, to surrender for service of the
term imposed,  Serviee of the term of imprisonment will be stayed during the
examination and any adjournment of the snme and the respondent, if he complies
with the order of examinntion will be excused from the imprisonment,  Nothing
contained in the opinion of this Court filed herein shall preveast respondent
from applying on good cause shown for fixing an alternate date for examination
reasonably close to the date fixed.  Service of o copy of the order entered herein
may be made personally or by registered mail, addressed to respondent's
residence in New York County or his office in Washington, 1.0, If respondent
fails to appear on November 3, 1966 or any alternate date that may have been
substituted in accord with this dispesition, commitment may issne on an eox
parte application.

All concur except STEVINS, 1. who dissents in an opinion,

STEVENS, Justice (dissenting) :

While T am in a-cord with much of what is set forth in the majority opinion,
I am unable to agree procedurally with the disposition.  Service of the subpoena
and the return date fixed therein was ot o time while Congress was in sessioa,
Such o subpoena carried with it the possibility of arrest in the event. of dis-
obedience. The constitutional provision (Constitution of the United States,
Article 1, Section 6) grants immunity from arvest to members of Congress while
Congress is in session with certain specified exceeptions not material here. In
my view prior to adjudicating respondent in contempt as the Court has done a
directive should have issued fixing a date for respondent's appearance subsequent
to the adjournment of Congress in default of which respondent. could then have
beed adjudged in contempt., The record on appeal is scanty, the briefs of no
vitlne, and the issue posed by reason of time of service, the status of respondent,
snd the constitutional provision heretofore referred to not entively free from
doubt, (ef. I'eople ex rel. Hastings v. Hofstadter. 258 NJY. 425, 430, 180 N1
106, 107-108, 7 A LR, 1208; Long v. Ansell, 203 U8, 76, 55 S.Ct. 21, 79 LEd.
208 ; Barlett v. Blair, 68 NJIL 232, 38 A, 1004). A judgment of arrest, though
its execution be referred, ax heve, may by its very nature inhibit proper perform-
anee of legislative duties. This is one of the objecis songht (o0 be avoided by
the immunity from arrest provision.

Eximrr No, 16a

AT A TERM OF THE APPELLATE DMVISION OF THE SUPREME COURT HEID 1IN AND
ror THE FIRST JUDICIAL DEPARTMENT IN THE COUNTY OF NEW YORK, ON THE
2571 DAY OF DcToner, 1906,

ESTHER JAMES, PLAINTIFF-JUDGMENT-CREDITOR-APPELLANT
8.

Apaym Crayvrox DPowkln, JR, DEFENDANT-JUDGMENT-DENTOR-RESPONDENT, AND
YVETTE POWELL, DEFENDANT-JUDGMENT-DEBTOR

(Filed Oct. 25, 1966)

Present : Hon, Bernard Botein, Presiding Justice ; Hon, Jues B, M. MeNally,
Hon. Harold A, Stevens, Hon, Aron Steuer, Hon, Earle ¢, Bastow, Justices,

An appeal having been taken to this Court by the plaintiff-judgment-creditor-
appellant from an order of the Supreme Court, New York County, entered on
September 9, 1566, denying plaintiff’'s motion for an order adjudging defendant-
judgment-debtov-respondent in contempt.
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And said appeal having been argued by Mr. Raymond Rubin of counsel for
the appellant, and by Mr, Henry R, Williams of counsel for respondent; and
“due deliberation having been had thereon; and upon the opinion of this Court
filed herein,

It is ordered that the order so appealed from be and the same is hereby
moditled, on the facts and the lnw and as & matter of diseretion, without cosis
or disbursements, =o as to find respondent guilty of a civil contempt and to
punish him by a fine of $250 and a jail sentence of thirty days. Respondent
shall appear on November 3, 1966 at 10:30 AM. at Speeinl Term, I'art I,
New York County Supreme Court, then and there to be examined or if he
refuses to be examined, to surrender for service of the term imposed. Service
of the term of imprisomment will be stayed during the examination and any
adjournment o the same and the respondent, if he complies with the order of
exnmination will be exeused from the Imprisonment. Nothing contained in
the opinfon of this court flled herein shall prevent respondent from applying
on good cause shown for fixing an alternate date for examination reasonably
close to the date fixed, Service of o copy of the order entered herein may be
made personally or by registered mail, addressed 1o respondent’s residence in
New York County or his oflice in Washington, 1D.C,  If respondent fails to appear
on November 3, 1966 or any alternate date that may have been substituted in
uecord with this disposition, commitment may issue on nn ex parte application,
{one of the Justices dissenting)

Enter:

HymaN W, Gamso, Clerk.

Exumir No, 17
Court of Appeals, State of New York
IX8THER JAMES, PLAINTIFF-REBPONDENT
ugainst

Apaym CLAYTON PPOWELL, JR., DEFENDANT-APPELLANT, AND YVETTE DOWELL,
DEFENDANT

Whereas, the defendant-appellant’s application for a stay addressed to Judge
Fuld has been denied,

It is hereby stipulated and agreed Ly and between the attormeys for the
respeciive parties hereto, thas the examination of Adam Clayton Powell, Jr.
ag directed by the order of the Appellate Division, be and the same hereby
is adjourned to December 9, 1066 at 9: 30 A.M. at Special Term Part II, of the
Supreme Court, New York County, G0 Centre Street, New York, New York; and
it iy further

Stipulated and agreed that if the decision of the Court of Appeals has not
heen rendered by said date, then and in that event, the examination is adjourned
to the first Tuesday at 9:30 AM. after sald decision unless the Court of Appeals
directs otherwise ; and it is furlher

Stipulated and agreed that in the event that the appeal by the said Adam
Clayton owell, Jr. shall be affirmed and the date of the examination agreed
to be held under the terms of this stipulation falls after Congress has recon-
vened, then and in that event, the said appellant agrees not to object In the
Supreme Court, New York County, to the holding of sald examination on the
alleged ground of Congressional immunity ; and it is further

Stipulated and agreed that the foregoirg is granted upon the condition that
the appellant serve and file his record on appeal and his points on or before
November 11, 1966 and that the respondent serve and file her points on or
hefore November 19, 1066 and that the appeal be argued on November 21, 1966,
and upon the further condition that the appellant deposit with the attorney for
the respondent on or before November 2, 1966 the full amount of the judgment
referred to In the subpoena ($203.12) with interest to date plus the fine of
£250.00. In the event of reversal by the Court of Appeals making unnecessary
the payment of the fine, sald money shall be applied towards payment on account
of the major judgment herein. In the event of an affirmance by the Court of
Appeals of the order of the Appellate Division, said moneys shall be applied in
satisfaction of the judgment of $203.12 and in payment of the fine of $250.00.

74-821 O—07——11
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Nothing herein contained shall be deemed an adwmission on the part of the
defendant, Adam Clayton Powell, Jr., of the obligation to appear for an exami-
nation on his ability to pay the sald judgment of $203.12 in the proceeding
and the said defendant disavows any such obligation to appear and be examined
after the fine and the judgment have been paid asg provided for in this stipulation,

And the parties hereto congent, subject to the approval of the Court of
Appeals that the appeal be heard on the printed record in the Apellate Division
and any additional required papers; and the defendant-appellant herewlth
consents that the plaintiff serve and file a notice of cross-appeal on November 2,
1066 and same may be heard on the argument of defendant-nppellant's appeal
without additional papers.

Dated November 1, 1060

RAYMOND RuBIN,
Attorney for Plaintiff-Respondent.
Henpy R, WIiLLtams,
Attorney for Defendant-Appellant,

Exuisir No. 18
Court of Appeals
No. h31

State of New York, ss: Pleas in the Court of Appeals, held at Court of Appeals
Hall, in the City of Albany, on the 1st day of December in the year of our Lord
one thousand nine hundred and sixty-six, before the Judges of said Court.

WITNESS: The Hon. Charles 8. Desmond, Chief Judge, Presiding.  Raymond
J. Cannon, Clerk.

ReEMITTITUR December 1, 1066

JSTHER JAMES, REBPONDENT-APPELLANT
v8.
ApaM CrAYTON POWELL, Jr., APFELLANT-RESPONDENT

Be it Remembered, That on the 16th day of November in the year of our Lord
one thousand nine hundred and sixty-six, Adam Clayton Powell, Jr., respondent
the appellant in this cause, came here, unto the Court of Appeals, by Henry R,
Williams, his attorney, and filed in the said@ Court a notlee of Appeal and return
thereto from the order of the Appellate thereon of the Supreme Court in and
for the First Judicial Department. Aund Esther James, the respondent appellant
in said cause, afterwards appeared in said Court of Appeals by Raymond Rubin,
her attorney, and also filled a Notlce of Appeal.

Which said Notlees of Appeal and the return thereto, flled ns aforesald, are
hereunto annexed.

Whereupon, The said Court of Appeals having heard this cause argued by
Mr. Henry R. Willlams, of counsel for the appellant-respondent, and by Mr.
Raymond Rubin, of counsel for the respondent-appellant, and after due dellbera-
tion had thereon, did order and adjudge that the order of the Appellate Division
of the Supreme Court appealed from herein be and the same hereby is affirmed,
without costs. Pursuant to the stiplation entered into between the parties the
examination of the appellant PPowell Is adjourned and he is directed to appear
at such examination on December 9, 1066 at D:30 A M. at Special Term, P'art 11,
of the Supreme Court, New York County, 60 Centre Street, New York, New York.

And it wus also further ordered, that the records aforesald, and the proceedings
in this Court, be remitted to the Supreme Court of the State of New York, there
to be proceeded upon according to law

Therefore, it 1s considered that the sald order be affirmed, without costs, &e.,
uy aforesaid.

And hereupon, as well the Notice of Appeal and return thereto aforesakl as
the judgment of the Court of Appeals aforesaid, by it given in the premises, are
by the sald Court of Appeals remitted into the Supreme Court of the State of
New York before the Justices thereof, nccording to the form of the statute In
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such case made and provided, to be enforced according to law, and which record
now remaing in the sald Supreme Court, before the Justices thereof, &c.
’ Raymonn J. CANNON,

Clerk of the Court of Appeals of the State of New York,

Court of Appeals, Clerk’s Office, Albany, December 1, 1960,

I hereby certify, that the preceding record containsg a correct transeript of the
proceedings in suld eause in the Court of Appeals, with the papers originally filed
therein, attached thereto.

[BEAL] Raymonn J, CANNON,

Clerk.

dxmisrr No, 19
Ixcerpt From the New York Law Journal, October ¢, 1060
BUPREME COURT-—BPECIAL TERM, PART I
New York County
By Mr. Justlce Frank.

JAMES v. POWELIL, JR.—The motion to confirm the report of the Special Ref-
eree sustaining the propriety of the service of the original subpoena dnted Decen-
ber 16, 1065, 1s granted.

The judgment debtor having falled to appear in response to sald snbpoenn,
and having further defaulted on the subsequent motion to punish him for con-
tempt for such fallure of appearance, n decigion was rendered by this court
on March 31, 1966, adjudging him guilty of contempt. I3efore scttlement of an
order thereon, the judgment debtor brought an application to vacate such declsion
and to open hig default on the contempt motion. While the papers submitted
in support of such application were wholly insufficient, the court, in recognition
of the serfousness of an adjudiention of contempt, provided for the holding of a
hearing to afford the judgment debtor a further opportunity to demonstrate some
meritorlous basis for the relief sought by him. Instead of promptly avalling
himself of such opportunity, he oceasioned several adjournments of the hearing
by pleading involvement, always extensively documented, in official duties in-
cldental to his legislative position. When it became apparent that he intended
to continue in this vien indefinitely, the court scheduled the hearing peremptorily
against him.

The hearing was unique in that it evoked the corporeal presence of the judg-
ment debtor for the first time in the course of the protracted proceedings in
both this action and the companion 1libel litigation. This murked departure
from his hitherto elusiveness, was not, unfortunately, necompanied by a similar
departure from his policy of ignoring, evading or abusing legal procedures in
a campaign of relentless definance designed to frustrate and impede the judg-
ment creditor in the lawful collection of her judgments. Qonsistent with such
policy, the judgment debtor did nothing more at the hearing than to interpose
n perfunctory attack upon the validity of the underlying subpoena of December
15, 1965, mandating a separate hearing thereon nsg & matter of due process. De-
yond the raising of this issue, the judgment debtor made not the slightest at-
tempt to submit any excuse for his defaunlt on the contempt motion, of which
proper service had concededly been made, or to indicate that he had any sem-
blance of a defense thereto, although it had been made clear that such were
critical issues with respect to the application for relief which he had initiated.
The referee's report in connection with the service of the subpoena and the
minutes of the proceedings thercon clearly demonstrate that such issue was
raised without any real basis in merit. It was merely another play in the seem-
ingly endless series of maneuvers and dilatory tactlies by which the judgment
debtor manifests his distaste and disrespect for our judiclal processes. His
failure at any time to submit any facts whatsoever that might in the slightest
justify his willful default on the motion to punish for contempt clearly demon-
strates the spurious nature of the application addressed thereto., By virtue of
such baseless application the judgment debtor has succeeded not only in sub-
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stantially delaying the entry of an order on the original adjudication of con-
tompt: to 1he obvious prejudice of the judgment creditor, but such also con-
stituted o direct affront. to the court in willfully misusing and abusing its man-
chinery and processes by bringlng before it matters known to be sham and
frivolous,

The foregoing machinations, having long delayed the entey of an order upon
the declsion adjudging the judgment deltor guilty of contempt, such shonld now
be done with the greatest of dispatch.

The oviginal motion to puntsh for contempl hevein was supplemented by an
ornl applieation to punish the Judgment debtor for criminal as well as elvil
contempt. Criminal contempt wonld appear wareanted in Hght of the nature of
the tnatant. misconduct which stgniffeantly, was wddressed to o jJudgment, cov-
ering punitive as well as compensatory dumages, awarded for the fraundulent
transfor of property in interference of the colleetion by plaintiff for her judg-
ment in the lbel action between the parties, and which misconduet it must fur-
ther e noted is but one of the more current of o long series of stlmilae disobedi-
enees by this judgment debtor in these two interrelated netions,  Sinee, however,
a trinl of the judgment debtor for eriminal contempt, based upon sueh repeated
disobediences, hag alvendy been direeted by ancther judge of this courl (see
James v, Powell, 1T N.Y LI, August 20, 1906, page 14, column G, Mr. Justlee
Saypold, a shmilar disposition herein would e a meaningless duplieation {hat
woulil accomplish little beyond that of providing the Judgment debtor with a
new base for proteacted provcedurnl and appellate maneavers nnd thereby further
delny and frasteate the judgment. creditor in the eolleetion of her Judgiments,
Morcover the attorney for the judgment ereditor has advised the court that in
tight of the foregoing he is no longer pressing b'+ application for eviminal con-
tempt on, the present. mot lon,

On the other hand, there being no prior order of eivil contempt in this aetion,
unlike the companion el action, the entry of such an ownder s not. only war-
rantedd but 18 essentin) to the protection of the rights of the judgment ereditor,

o forestall any further delay and to avold the almoest compulsive dilatory
maneuvers which the settlement of an ovder appears to evoke from the judgment
debtor, the court directs the attorney for the judgment. ereditor to submit forth-
with an approprinte order adjudging the Judgment. debtor gullty of elvil con-
tempt for whiclh he is fined the entive amount of the judgment herein together
with disbursements in the sum of $106 and counsel fees in the amount of §500.
The order should also inelude a provision affording the judgment debtor leave to
purge himself of said contempt either by paying the entire judgment, or by
paying snid disbursements and counsel fees and submitting himself to the judg-
ment creditor's attorney, together with all books nnd records as provided for in
the original subpoena herein, for a full and complete examination of hix nssets
and finnnees at Speelnd Term, Parct 11 of this court at 10 AN, on October 7, 1006,
provided serviee if n copy of thix order together with notice of entry thereon
I« made upon the Judgment debtor's attorney on or before 4 WM. on October o,
1KY, or such alternative date, at the =anme place and hour of the day, ns the
Judgment eredlitor may choose, provided thal. servieo of sald ovder is made npon
the judgment debtor’s attorney at least three days prior to sndd date,  “Phe order
may nlzo provide for the submission of a hody execution ex parte upon the faflure
of the judgment debtor, to se purge himself.

s No, 20
Excerer From e New York Law Jovaxan, Ocroneg 17, 1000

JAMER v, POWELI-~The plaintif? jndgment ereditor has submitted ex parte,
an order direeting the commitment of the defendant Judgment debtor. The
application for this commitment is baged upon an order, dated October 3, 1906,
mitde by one of the Justices of this court, in which the defendant was adjudged
In eivil contempt upon his willful failure to appear on Decomber 15, 15, pur-
suant to a subpoenn for his examination in proceedings to enforee collection of
the prior money judgments,  (The willful fallure of a defendant to respond to
@ subpoena issued in sueh proceedings is a elvil contempt within the provisions
of the Judiclary Law, gection TH3, and CPLR 5251).

The order of October 3, 1960, assessed o fine agalnst the defendant in the
aime amount as the unpald money judgments in the sum of $150,0849.76 with
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interest. from December 14, 165, plus counsel fees of $500 and disbursements
in the sum of $106.  The order further provided that the judgment debtor was
to appear at 10 AM. on October 7, 1966, at a Specinl Term, Part 11, of this
court, to be examined concerning his assets.  He was at the sume time to pro-
duee the books and records ealled for in the subpoena, dated December 106, 1145,
or, in the alternative, to submit to such exnmination and produce sald hooks
and records nt 10 A, three days nfter the serviee of n copy of that order on
his attorney. It was further provided that if the judgment debtor failed to pay
the fine nssessed against him or falled to appear at the time set for his exami-
nation, then an order of commitment wonld fssue without any further notlee,

The Judgment debtor has again demonstrated his disdain for the processes
of the court by his failure to comply with the provisions of the order of Oc-
Lolwre o3, 1O,

The plaintif’s unsuceessful but sustained efforts to colleet the judgments iy
a matter of record and the multiple judleinl proceedings Instituted to enforee
sueh colleetion may be found in the records of this court.

Amerlenn Justlee is dependent on the equal applieation of the law and its
observanee by personx in every echelon of our society,  The redress of a1 wrong
involves n deliberate pursuit of one's rights,  Justice proceeds slowly but surely
nnd will not. be denled,

There is no legnl impediment to the making of an order finding the judgment
debtor in civil contempt beenuse of hix disobedience and refusal to comply with
the process of the court.  The sheriff of any county of New York State where
the Judgment debtor may be found Is authorized and directed to arrest him,
when the Congress §s in recess, nnd confine hm until lnwfully discharged.
Order signed stimultaneonsly herewith,

Lxuie No, 21
2411 Sueee. 8o8

Applieation of Esther JAMES, Petitioner, for an order directing the Attorney
General of the United States, Nicholag deB3. Katzenbach, to commence a quo
wiarrnnto procecding ngninst Adum Cluyton Powell, Jr., ote.

United States Distriet Court, 8.1, New York, April 28, 1406,

Judgment ereditor of member of House of Representatives filed an applien-
tion for an order directing the Mlorney General of the United States to com-
mence i gue warrnnto proceeding against the member of the House of Repre-
sentntives (o determine his vight or title to his oftice, or in the alternative to
give the Judgment ereditor such rvight. The Distriet Court, Tenney, J., held
that the Judgment ereditor did not have such interest as to entitle her to insti-
tute a quo warranto proceeding, and that the Distele Court had no power by
nuindnmus to compel the Attorney General to exerelse his diseretion of institut-
ing n quo warranto proceeding, and that federal courts have no jurisdiction to
pass on qualifications and legality of election of any member of the House of
Representatives, and that the Attorney General did not have power to compwel
action by the House of Representatives,

Motion dended and petition dismissed.

1. Quo Warranto 24

Judgment creditor of member of IHouse of Representatives could not malntain
quo warranto proceeding to delermine right or title of member to office merely
bheeause of her status ns Judgment ereditor who was unable to oiMain arrest of
member because of his congressional Immunity, D.C, Code 1901, §§ 16-1601
ot seq., 16-1601 to 16-1601.
2 Courts 200

The “all writs statutes” does not purport to confer original jurisdiction of
mandamus proceeding on federal Distriet Court but rather to preseribe scope
of ¢elief which may be granted when jurlsdiction otherwise exists, 28 U1LS.(CLA.
§ 1451 (n).
3. Courts 205

Statute providing that federal District Courts shall have original jurisdiction
of any action in nature of mandamus to compel officer or employee of Unbted
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States or any agency thereof to perform duty owed to plaintiff was enacted to
extend to federal District Courts authority to issue writs of mandamus thereto-
fore granted to District Courts in the District of Columbia, and it dees not en-
large scope of permissible mandamus relief. 28 U.S.C A, § 1361,

4. Attorney General 7
Mandamus 73(1)

The institution of quo warranto proceeding in District Court for the Distriet
of Columbia is within discretion of Attorney General, and federal District Court
has no power to compel its exercise by Attorney General, 28 U.S.C.A, §1361;
D.C.Code 1061, §§ 161601 to 10-1604,

5. Constitutional Law 68(8)

Federal courts have no Jurisdiction to pass on qualifientions and legality of
election of any member of House of Representatives, in view of constitutional
provision that each house shall be judge of elections, returns, and qualifieations
of its own members. ‘' U.8.C.A.Const, art. 1, § 5, ¢l. 1.

6. Attorney General ¢

Attorney General does not have power to compel action by liouse of Repre-
smémtl\'es as to qualifications of one of ity own members. U.K.C.A. Const. art.
1, 85, cl. 1.

Raymond Rubin, New York City, for petitioner.
Robert M. Morgenthau, U.S. Atty., Arthur 8, Olick, Asst. U.8, Atty., of counsel,
for respondent.

TENNEY, District Judge.

Petitioner moves herein, by order to show cause, for an order directing the
Attorney General of the United States “to institute a proceeding in the nature
of quo warranto to determine the right or title of Adam Clayton Powell, Jr., to
the Office of the United States Congressional Representative of the 18th Con-
gressional District of the State of New York"”, or in the alternative giving pe-
titioner such right, on the grounds that “said Adam Clayton Powell, Jr,, was
not an inhabitant of the State of New York between October 3, 1964, and De-
cember 31, 1064, and therefore not an inhabitant thereof at the time of his
election in November of 1064.”

Petitioner is a judgment-creditor of Congressman Powell and alleges that his
“Congressional Immunity” to arrest “has impaired, impeded and prejudiced
[her] in the pursuance of her legal damages and has deprived her of a valuable
property right.”

[1] T will first consider the latter of the two alternative prayers for rellef,
petitioner’s request for leave to institute guo warranto proceedings. Congress-
man Powell, of course, i not a party to the within proceedings. Assuming that
petitioner can obtain personal jurisdiction of Congressman. Powell, has she
standing (0 maintain a proceeding in the nature of quo waerranfo to determine
his right or title to the office of United States Congresslonal Representative?
Assuming, for the purposes of the motion, that petitioner's property rights may
have been affected by Congressman Powell's “Congressional Immunity”, she
asserts no personal Interest in the office he purports to hold, T am constrained
to hold that her status as a judgment-creditor does not, by reason of her in-
ability to obtain his arrest while protected by “Congressional Immunity”, vest
her with the “personal and direct interest in the subject of the litigation” (lLe.,
the office of Congressional Representative) required to entitle her to institute
such a proceeding. Newman v. U.8. ex rel. Frizzell, 238 U.8. 537, 35 8.Ct. 881,
59 [L.Ed. 1446 (1013) ; see also Ex parte Albert Levitt, 302 U.8. 633, 58 S.Ct. 1,
82 L.Ed. 403 (1937) (Per curiam) ; Fairchild v. Hughes, 258 U.8, 126, 42 8.Ct.
274, 11 L.Ed. 490 (1922) ; Commonwealth of Massachusetts v, Mellon, 202 U.S.
447, 43 8.Ct. 597, 67 L.Ed. 1078 (1923),

Having no status to maintain an action in the nature of quo waerranto, may
petitioner mandamus the Attorney General to inaiitute such a proceeding? The
basis of petitioner’s claim is Article 1, Section 2, Clause 2, of the United States
Constitution (1.8, Const. art, 1, § 2, clause 1) provides that :

“No person shall be a Representative * * ¢ who shall not, when elected, be an
Inhabitant of that State in which he shall be chosen,”

(2] No question of the construction of the provision is involved herein. For
the purjoses of this motion it is assumed that Congressman Powell was not an
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inhabitant of New York at the time of his election, since respondent has not an-
swered the petition but has moved to dismiss, Petitioner relies on Section 1651
-(n) of Title 28 of the United States Code (28 U.8.C. §1631(a) (1950) )—the
“all writs statute”—and Title 28 of the United States Code, Section 1361 (28
U.5.C. § 1361 (Supp. 1964) ). The former statute is clearly not applicable, since
it does not purport to confer original jurisdietion but rather to preseribe the
scope of relief which may be granted when jurisdiction otherwise exists, United
States ex rel. Vassel v, Durning, 152 F.24 455 (2d Cir. 145) (I’er curiam) ;
Pugaeh v, Klein, 193 10 8upp. 630 (8.1LN.Y. 1961). The latter statute (28 U.S.C.
§ 1301) as amended to tuke effect October 5, 1962, provides that:

“The district courts shall have original jurisdiction of any action in the nature
of mandamus to compel an officer or employee of the United States or any agency
thercof to perform a duty owed to the plaintifr,”

It is difficult to find any duty owed to petitioner by respondent herein. If
petitioner has no standing to maintain an action in the nature of quo warranto,
ecan she compel, by writ of mandamus, the Attorney General to institute such
an action on her behalf and in discharge of a duty owed to her?

[3, 41 Secction 1361 of Title 28 was enacted to extend to the Federal District
Courts the authority to issue writs of mandamus theretofore granted to the
District Courts in the Distriet of Columbia; however, it does not enlarge the
seope of permissible mandamus relief. Smith v. United States, 333 F. 2d 70,
T2 (10th Cir, 1964) ; sce 2 United States Code Cong. & Adin. News, pp. 2784-2785
(1962). What petitioner seeks 18 not an administrative determination but
rather n determination as to the manner in which the Attorney General's discre-
tion is to be exercised. The only federal authority for the institution of quo
warrante proceedings is Title 16 of the District of Columbin Code, Sections
1601-1604 (1961 ed.), and while constituting general laws of the United States,
it is clear that the institution of such proceedings is o matter within the discre-
tion of the Attorney General, since Section 1003 of the District of Columbia
Code provides for the institution of such proceedings by an “interested person”
if the Attorney General refuses to act. In any event, an action under Title 16
of the District of Columbia Code, Sections 1601 et seq. must be brought only
in the District Court for the District of Columbia. United States ex rel, State
of Wisconsin v. First Federal Savings & Loan Ass'n, 248 F, 24 804 (7th Cir.
1057), cert. denied, 355 U.S. 957, TR 8. Ct. H43, 2 L. Ed. 2d 533 (1958). The
institution of such a proceeding in the District Court for the Distriet of Colum-
bia being within the discretion of the Attorney General, this Court has no
power to compel its exercise. This principle has not been changed by the
enactment of Section 1301 of Title 28 of the United States Code. Parker v.
Kennedy, 212 F, Supp. 594, 505 (S.1.N.Y, 1063).

Finally, and it seems to the Court, conclusive, is the undeniable fact that
Artiele 1, Section 5, Clause 1, of the Constitution (U.8. Const. art. 1, § b, clause
2) provides that:

“Fach House shall be the Judge of the Elections, Returns and Qualifications
of 1ts own Members, * *."”

[5, 61 Accordingly, the federal courts have no jurisdiction to pass on the
qualifications and the legality of the election of any member of the House of
Representatives. See Keogh v. Horner, 8 F. Supp. 933 (8.D. 1Il. 1934); cf..
Sevilla v. Elizalde, 112 F. 24'29 (D.C. Cir. 1940) ; see also Reed v. County
Comm’rs, 277 U.S. 376, 388, 48 8. Ct. 531, 72 L. Ed. 924 (1928). Nor has the
Attorney General power to compel action by the House of Representatives.

“The concept that the court should order the individual defendants to request
Congress to give equitable relief to the plaintiffs violates the well established
principle of separation of powers. We agree with the trial court that it ‘would
thwart every constitutional canon for this court to order an arm of the Executive
Department to demand action by the Legislative Department.’ "  Smith v. United
States, 333 F. 2d 70, 72 (10th Cir. 1964) ; sce Parker v. Kennedy, supra, 212
. Supp. at 505, Petitloner, in her reliance on cases such as W.M.O.A., Inc. v.
Simon, 370 U.S. 190, 82 8, Ct. 1234, 8 I.. Ed. 2d 430 (1962) ; Baker v Carr, 369
U.8. 180, 82 8. Ct. 691, 7 .. Ed. 2d 663 (1962) ; and Brown v. Board of Educ.,
347 U.S. 483, 74 8. Ct. 686, 95 L. Id. 873 (1954), confuses questions concerning
the supremacy of the federal constitution and the doctrine of federalism with
the relationship among the three branches of our Federal Government and the
doctrine of separation of powers.

It is not necessary to determine whether petitioner could have contested
Congressman Powell’s election under Title 2, Chapter 7 of the United States
Code, since in any event her time to so act has long since passed (2 U.8.C. § 201
(1927)).
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Petitioner's motion is aceordingly denied and her petition is dismissed.
So ordered.

County CLERK, NEW YORK COUNTY
CLERK'S MINUTES OF S8UPREME COURT ACTIONE AND PROCEEDINGH 1060
No. 11333-60

ESTHER JAMES, PLAINTIFF
against
ADAM CLAYTON POWELL, DEFENDANT

Attorney RR. Rubin.
10 :

August 4 Index Number Assigned.  Summons & complaints,
November 1; Summons & complalnt,
1061
February 3: Order, sp 1—Granted, Modify demand (I311),
June 2: Stipulntion of Discontinuance,
September 28: Statement, spec Rule Re Cal DPractice Filed with note of
Issue,
1m}‘’])(';c(-mlu-r 4: Order, spee I—wlithdrawn.
June 13 : Order, spee I—grant leave—granted.
July 6: Order, spee I—granted—strike 3rd defenxe, ete.
July 18: Appeunl.
July 23 : Cross appeal.
Qctober 26 : Order, spee. & TT-2—granted, place cause on enlendar,
1003 ¢
January 31: Ovder, spee I—Granted.  Withdrawn as attorney.
February 18: Notlee of appearance.  Notice of entry.
Marech 4: Notice of appearance. AfMdavit,
April 5: Judgment Roll micro 17754 and 13446-G4 costs,
April 26: Notice of appenl.
December 6: Letter.
June 7: Order, spee 2, denied, 1ssue execution,
July 22: Order, spece I, denied, issue execution,
September 26: Subpeona order.
October 25: Order, S. II—Show cause,
October 28: Order, Sp I—Punish Contempt, marked off.
]mDecemhor 27: Order, spee I, punish for contempt, granted.
January 2: Appeal.
March ©: Remittitur—consent.
March 16: Judgment on remittitur. Costs.
March 24: Order, spec 2, show cause,
March 26: Notiece of appeal,
March 27: Order, spec I, exumination set for May 1, 1064,
March 31: Order, spec 2, show cause,
April 8: Appeal.
April 20: Order, spec 2, show cause,
April 27: Order, spec 2, show cause.
April 20: Order, spec I, referred to referee,
April 30: Order, spee I, denied stay proceedings,
May 1: Order, spec 2, show cause.
May 4: Notlce of Appenl.
May 15: Appellate Div, order, denled. Costs.
May 190: Order, spec 2, show canse,
May 26: Order Spec. I. Denled. Modify subpoena.
June 4: Order Spec. I. Granted, Guilly of contempt. Order of arrest,
June 17: Order Spec. II.  Produce a person with knowledge of all the facts,
July 20: Judgment for costs #33403. Bill of costs.
October 15: Order Spec. II.  Show cause.
November 4: Subpoena d.t.
November 27 : Order Spec. II.  Show cause.
December 3 Affidavit of service,
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1965 :

January 22: Order Spec. I, Denied. IPunish for contempt.

January 20: Order docketed as judgment., O

February 4: Subpoena d.t.

May 18: Order Spee. 11 5/20/65.

June 3: Order show cause (June 23).

June 23: Order Spee. 11, Show cause 7/6/65.

June 28: Order Spec. 1. Quash subpoena denfed. Bond, 7/2/65. Order
Spec. I1 show cause.

July 27: Order Spec. I.  Contempt. 2 granted.

July 27: Order Spec, I.  Turn over monies,  Granted.

August 30 : Appeal.

August 5: Order show cause (August 13).

September 30: Order Spee. I Denled.  Contempt.

November 1 : Subpoena duces tecum,

November 206: Subpoena duces tecum.

December 16: Order show cause (January 7).

December 21: Afiidavit of service.

1066 :
July 27: Order Spee. I.  Granted as indleated.
July 28: Order Spec, I, Granted.,
July 27: Denled.
August H: Copy order with affidavits of service.
August 15 Order Spee. 1. Hearing to be held.
August 16: Note of issue.  Copy order.
August 10 Order show cause (August 25, 10066) .
September 8: Order Spee. I, Denled.  Vacate subpoena.
September 14 : Order Spee. 1. L/F/0 contempt granted.
September 16: Note of Issue.
September 21 : Application to adjourn,
October 4 : Memo opinion. Private examination to be held.
October 11 : Extract and exhibits.
October 27 : Memo opinion.
November 10 : Memo decision.
November 17: Order TT VIII defendant to appear and surrender,
November 21 : Notice of appenl.
November 30: Order Spec. I.  Denied,  Set aside commitment (memo
opinlon).
December 2: Memo decislon (def. to pay). Minutes, Notice of appeal.
December 0 : Order show cause (December 14).
December 13 : Appeal.
December 28 - Copy subpoenas d. t.

GENERAL EXHIBIT
County Crerk, NEw York Orry

CLERK’'S MINUTES OF S8UPREME COURT ACTIONS AND PROCEEDINGS 1904
No. 6544—1064

ESTHER JAMES, PLAINTIFF
against
ApaM CLAYTON POWELL, DEFENDANT

Attorney For Plaintiff: R. Rubin.

1064 : IAprll 8: Index Number Assigned. Summons & complaint—Afiidavit of
service,

1065 .

January 22: Order—Spec II—Inquest & severance,

January 29: Note of issue.

February 9: Order—Spec II—Show cause—Feb. 10, 1965,

February 10: Order—Spec I—Vacate service—denied.
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February 11: Extract of Minutes,

February 15: Bill of costs, Judgment—>Micro No, 7524,

February 25: Subpoena with afidavit of substitute service (Adam Powell).
Subpoena with afidavit of substituted service (Y. IPowell). Notice of
appenl,

March 1: Order—Spec II—show cause 3/5/65.

March 31: Order—Spec I—Vacate—granted to the extent.

April 5: Stipulation agreeing to appear and answer.

April 14: Order—Spec II—show cause 4/30/65. Order—Spec 11—show
cause 4/30/65

Aprll 16: AMdavit.

April 23: Notlce of appeal.

April 26: Answer.

June 21: Remitittur.

July 1: Order—S8pec I—punish for contempt—denled.

July 27: Order—Spec I—Motlon #77-78 consolidated.

July 27: Order—=Spec I—strike unswer denied.

August 23: Letter.

September 30: Order—Spec I—dented.

Qctober 4: Order—Spec II—show cause 10-7-65.

October 8: Appeal.

October 20: Order—S8pec I—set date for examination before trinl—granted.

November 8: Subpoena (copy) 2.

November 24: Order—Spec 1I—show cause 12-1-65.

December 10: Order—=S8pec¢ I—punish for contempt—denied.

December 13: Note of Issue,

December 15: Blll of costs. Judgment rell #25162 (Micro).

December 17: Notice of appeal.

December 21: Subpoenn (2) Notlce of appeal.

1066 :

January 12: Order—=Spec II—show cause 1/24/06. Order—Spec II—show
cause 1/24/66.

January 18: Remltittur.

February 10: Notice of appeal.

April 10: Order—show cause (Apr. 23).

June 1: Order—S8pec I—granted. Punish for contempt. Order—Spec [—
debtor to appear for hearing.

June 14 : Order—Spec I—directing appearance at later date.

June 15: Record on appeal (book).

June 17: Copy order—Appellate Div. BIill of Costs—Docketed (3) 6/17/60.
Remitittur—Oourt of appenls.

July T: Affidavit of Service.

July 12: Order—show cause (July 19).

July 13: Order—spec I—hearing to be held.

June 23: Bill of costs docketed 6/23/00 #25200.

June 29: Order show cause—spec II 7-12-66.

July 15: Notlice of appeal.

July 22: Notice of appeal.

July 27: Minutes.

July 28: Report of speclal referee,

July 20: Order—spec I—denied contempt (see memo opinion).

August 4: Order—show cause (Aug. 29).

August 9: Affidavit of service.

August 15: Or(lller-l-spec I—granted to extent of setting down lssue for

earing.

August 16: Note of issue & copy order.

September 9: Order—spec I—denied, contempt.

September 106: Appeal.

October 3: Order spec I—granted, confirm report guilty of civil contempt

(see memo opinion’).

October 14: Order spec I—commit to jail (memo opinion).

October 25: Subpoena and affidavit of service.

October 27: Memo opinion. Remitittur (book).

Qctober 31: Appeal.

November 2: Cross-appeal.

November 16: Order—show cause (Dec. 9, 1066).

November 28: Order spec 1I—guilty of criminal contempt, commit to Jail.
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November 29: Order, spec 11, show cause 11,/30/66.
December 2: Memo decision (debtor to pay).
December ©6: Remitittur.

December 9: Order—show cause (Dec. 14).
December 14: Order—spec II—commit to jail.
January 11: Order—show cause (Jan, 31),

Mr. Grocnrdan, Mr. Chairman, I have here before me a certified
copy of dates when the House was in session during the 88th and 89th
Congress. This record is certified by the Clerk of the House, Mr.
Jennings, and I would like to have this received in the record.

Chairman Cerrer. It will be accepted.

Mr. Groanraan. I might add, in answer to the question raised by
Mr. Moore, the House was not in session on January 7, 1966. The
slsgcé({);ld session of the 89th Congress did not couvene until January 10,

(The document. follows:)

. YPat Jeraings
Clerk

Office of the Tlerk
Housee of Representntines

ushington, D.0.

1, W. Pat Jennings, Clerk of the House of Represen-
tatives, do hereby certify that the First Session of the
Eighty-eighth Congress convened on January 9, 1963 and
adjourned on December 30, 1963, the Second Session of the
Eighty-eighth Congress convened on January 7, 1964 and
adjourned on October 3, 1964, the First Session of the
Eighty-ninth Congress convened on January &4, 1965 and
adjourned on October 23, 1965, the Second Session of the
Eighty-ninth Congress convened on January 10, 1966 and
adjourned on October 22, 1966 as is evidenced by the Journal
of the House of Representatives, the originals of which are
in the custody of this office.

In witness whereof, I
hereunto affix my name and
the Ssal of the House of
Representatives, in the city
of Washington, 6latr1ct of
Columbia, this thirteenth
day of February, anno Domini
one thousand nine hundred
and sixty-seven,

Clerk, U,S, esentatives
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Mr. MacGregor. Mr. Chairman, may the record show at this point
that the applicable provision of clause I, section 6, article 1 of the
U.S. Constitution, reads as follows:

The Senators and Representatives . . . shall be privileged from arrest during

their attendance at the session of their respective Houses, and in going to and
returning from the same,

Chairman CeLLER. Any other questions?

Thank you, Mr. Goldfarb.

Mr. Coraan. Mr. Chairman.

I would like, and if you can’t answer now, I would like in the record
the dates that the Member-elect was to appear, which subsequently led
to contempt citations, either civil or criminal, specific dates that he
stipulated he would appear, and whether or not the House itself was in
session on each of those dates.

Mr. Gorprars. Mr. Corman, you have, or will have, the stipulations
themselves, and you have the dates that Congress was in session—I
don’t recall them offhand. The stipulation is an exhibit which you
now have before you, and the dates have been offered, I assume, by
Mr. Geoghegan, and so you will have that.

Mr. Perrer. Mr. Goldfarb, why was it that the process of the courts
of New York requiring Mr. Powell to appear on certain instances and
to do certain things was not carried out?

Mr. Gorprare. Don’t think I can answer that.

Mr. Pepper. Or were not carried out?

Mr. Gowpragrs. I don’t think I can answer that. The opinions
indicate that they were not. You know

Mr. Pepper. I mean the various orders requiring Mr. Powell to
appear before the several courts of New York State, why were those
orders not executed? Why was Mr. Powell not required to appear?

Mr. Gorprare. He was required to appear. There are outstanding
arrest orders. Are you asking me w?ly New York courts haven’t
executed the arrest orders and sent someone down to arrest him? Is
that your question ?

Mr. Perper. What was the reason—ordinarily the process of the
court has some significance, and ordinarily these processes are executed.
Here it seems to me striking the sequence of orders of the courts which
were either ignored or not complied with.

Now, was it due to the fact that Mr. Powell was not in the State of
New York, or was it due in any part to the fact that he claimed con-
gessional immunit}'?

Mr. Gororars. I can only surmise those things; I don’t know. I
don’t think I am the one to answer that question.

Mr. Pepper. In any of the proceedings, was the claim of congres-
sional immunity filed by counsel for Mr. Powell ¢

Mr. Gororars. Yes, sir, that was raised at least once,

Mr. PeppEr. So that was one of the defenses urged against execution
of these orders—that he had congressional immunity from the process?

er. Gorprars. That defense was raised at least one time that I read
about.

Mr. Pepper. Now, these contempt—criminal contempt orders are
still in effect in New York?

Mr. Gorprars. Two criminal contempt arrest orders, and two civil
contempt arrest orders, the best I can piece it together, are now out-
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standing, and there is no record in the courts that they are being
-appealed, but I can’t account to you, Mr. Pepper, for why the New
ork courts have not executed an arrest order.

Mr. GeoaneGaN. Mr. Goldfarb—excuse me, Senator Pepper—Mr.
Goldfarb, is it reasonable to infer the reason those arrest orders have
not been executed is because Mr. Powell has been beyond the physical
jurisdiction of the New York courts?

Mr. Gorprars. That could be, except there is a question of whether
or not he could be extradited from any place. I thought that is what
he was driving at, why they hadn’t tried to extradite instead of just
arresting in New York, and T don’t know the answer to that question.

Mr, Perper. Thank you very much.

Mr. Moore. Mr. Chairman, may I inquire whether or not, along with
the witness’ testimony, he has included the various orders of commit-
ment that have been issued in the State of New York and various
courts? Are they included ?

Mr. Gororars. Every order that I could find, that was a matter of
public record, is in this analysis that I have presented to you.

Mr. Moore. Can I visit with you just a moment on the question of
crii'minal contempt in the State of New York and your familiarity with
it?

What, in your opinion, would be the result if Mr. Adam Clayton
Powell were to appear in the State of New York and submit to the
jurisdiction of the court?

The reason I ask this question : Is criminal contempt of such a char-
acter in the State of New York that he could not, by his appearance,
virtually wipe it out, and if he were to submit to the questions of the
court and answer the questions that have been apparently posed nu-
merous times for which his nonappearance has made the answer
impossible?

r. GoLpragrs. I think the answer is “No.” A civil contempt order
can be purged. A criminal contempt order is a fait accompli, and there
have been cases where courts have written up what they call the crim-
inal contempt and put in a purge clause, but T don’t think that is—I
think they are extraordinary ang they are really wrong. The two are
often confused, but a criminal contempt order, so far as I know, and I
think, cannot be purged. The civil contempt order is. The reason
for that is that civil contempt orders are coercive-type orders, that is
“come in and do such-and-such, or go to jail.” “If you come in and
do such-and-such, then you don’t go to jail.”

Whereas a criminal contempt is punishment for an accomplished act,
that is, “you did not do it, amf I am punishing you for not doing it, and
even if you come in and do it, it would be the same thing.” Criminal
contempt, if you could compare, Mr. Moore, larceny, if you return
stolen goods, it doesn’t mean you haven’t stolen them. I don’t think
he could purge criminal contempts unless there is some peculiarity in
criminal law I don’t know about.

Chairman CerLer. Those criminal contempts, they are based upon
New York statutes as well as common law ¢

Mr. Gorprars. They are all based on New York statute and not
common law.

Chairman Cevrer. And that New York State statute prescribes
punitive damages, imprisonment, and fine?
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My, Gororarn. Up ton year in jail, I think.

Chairman Cere. Just as |]n'm\‘l ies for nerime?

Mr. Gororarn. Right. Well, no, there is a judiciary, there is a con-
tempt. which is allowed by the judiciary Inw in New York, and my
understanding is that that is the applieable law in this case. There
is also contempt allowed under the penal laws of New York, and 1
checked with Mr. Hogan's oftice-——

Chairman Cereer. What are these--what ave the outstanding crim-
inal contempts?

Mr, Gororanrn, Criminal contempts avise under section 753 of the
Now York judiciary law, and not under the penal law, section 600.

Mr. Moore. May 1 follow and inquire when the charactor of the
criminal contempts in this instance—I take it they are not under the
Penal Code of the State of New York?

Mr. Gororars, That is vight. They are not,

Mr. Perrer. Would the Senator yield there?

Do I understand you to say, in answer to the question my colleagmes
have nsked, that these criminal contempts, judgments, that these
criminal contempts orders are in the nature nfkjndgnmuls which
cither have to be executed or complied with, or perhaps could be par-
doned by the pardoning nuthority of the Statet

Mr. Gororarn, Well, there has been only one case in the district
which raised the question of whether or not eriminal contempt is sub-
ject. to the pardon clause. 1 think it is. But 1 am not sure if New
'k'm'k’s nrdon procedures

Mr. Peeeer. It cither has to be served or the subject of n pardon,
one or the othert

Mr. Gororarn. Right. It has to be executed or reversed or an ar-
rest order executed,

Chairman Crrrer. Thank you.

Do 1 understand that references to two eriminal contempt. citations,
the penalty of Mr. Powell of the New York jurisdiction would be 30
days in jail and $500 fine? Am I correct?

Mr. Gororarn. $250 fine,

Chairman Cerier. $250 fine on each contempt, or it is combined

Mr. Gororarn. I think there are two of those outstanding at the
present time. .

Chairman Cerrxr. Ts the imprisonment concurvent—will it run
concurrently?

Mur. Gororarn, That is my understanding.

Chairman Cerrer. So it would be 30 days, plus twice $250¢

Mvr. Gororars, Well, if they are concurrent-—-

Chairman CELLER, Both are concurrent.?

Mr. Gororarn, T see what you are snying.  There are two ontstand-
ing civil contempt orders: One, involving—-—

Chairman Cerer. Tam speaking of criminal contenipt.

Mr. Gororarn. Criminal contempt §

Chairman Cerrer. Criminal contempt, as I understand it, has two
fines, each $250, and two imprisonments, 30 dnys, but they are to run
concurrently.

Mr. Parrerson. Mr. Goldfarb, isn't there some reason to believe
that his attorneys have paid the fines in connection with the contampt ¥
Do the records show thatt
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Mr. Gororann, 1T have not seen such records, It is Kmsail:lu, but
I don’t know, Since some of these are pending in the Court of Ap-
peals, 1 would be inclinad to doubt. it, but. that. is only a surmise.

Chairman Ceueer. In other words, as 1 gather it, on numerous
occasions, Mr. Powell fuiled to appear when he was supposed to
appear, and on two specific ocensions, he fuiled to appear in dofault
of his actual ngreement, and that agreement was reduced to writing
nnd he signed that agreement ¥

Mr, {iororarn, There were two stipulations, right.

Chairman Cereer. Any other questionst

Mr. MacGreaon, Me. Chaivnan, Mr. Goldfarb, you have indi-
cated that your seareh of approprinte vecords of the various conrts
in Now York have failed to indieate any evidence that Mr, Powell
has caused any nppeal to be taken from any of these contempt cita-
tions; is that corrveet ¢

Mr. Gowvrarn. Yes, but. I am perplexed by one thing, and that is
that in the pending appeal in the Court nl'y.v\ppunls imvolving the
fraudulent. transfer ease, there ave in those records several of these
confempts.  The clerk of ihe court ndvises that they are not purt of
the appeal, but they are there, and whether or not they are attached
to that judgment, would fall with the judgement, I can’t be sure,
There is no opinion on this, and it is a lwnulin r matter, and T didn’t
contact. the participant because T didn't_think it was appropriate.

Mr, MacGrreaor, Mr. Goldfarb, under New York law is the right
of appeal available to Mr. Powell on ench and every one of these
citntions?

Mr. Gotorarn, Oh, T think you can appeal a contempt any place.

Mr. MacGueaor. That is my understanding, but you are the witness
here, and I wanted to havait for the record.

Mr. Gorvrame, 1 am quite certain that you can appeal any con-
tempt. action.

Mr. Maotireaor. In other words, with the exception of the appenl
on the eivil action for fraudulent transfer, which may or may not
involve one or two contempt citations, there does not appear to havo
been any appeal taken, althongh that appeal right was granted to Mr.
Powall, from any of the four citations {,m' contempt, two criminal and
twocivil, right ¢

Mr, Gotorann, It is not clear from the record. ‘Thae clerk says they
are not part of the appenl, but thay are in the record of appeal. That
is why I'am somewhat baffled by that one aspect,

Mr, MacGrraor. In connection with your examination of the erimi-
nal contempt citations, no appeal has been taken, although the right
of appeal is nccorded Mr. Powell under New York law

Mr. Govorarn, T found noappeal any place.

Mr. MacGrraor. Thank you.

Mre. Moore, Will the gentleman yield?

Mr. MacGrraor. Yes, '

Mr, Moore. If T may follow that question—under New York law,
when does the opportunity to appeal in any of these contempt citations
oxpire? Isit nlways available to him?  1s it available to him today !

fr. Qorvrarn. T would have to check. Tf he hasn't taken any action
to date, I am sure that there is n provision, there is a time provision,
but I don't know what that time provision is.
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Mr. Moore. I have asked counsel to determine the status of the
appeal rights of either of the contempt citations so that we may have
that, and 1 understand that you have to file an appeal within 30 days,
but let’s get the appropriate New York laws and provisions with
respect thereto.

“hairman Cerier. Thank you very much, Mr. Goldfarb.* Our
next witness is Mr. Dean Franklin of Chalk Airlines,

Will you raise your hand, please. Do you solemnly swear that the
testimony you will give this matter now proceeding before this com-
mittee will be the truth, the whole truth and nothing but the truth,
so help you God?

Mr. Frankian. Yes, sir.

TESTIMONY OF DEAN FRANKLIN, CHALK AIRLINES, MIAMI,
FLORIDA

Mr. Parrerson. State your name, please?

Mr. Frankian. Dean Franklin.

Mr, Parrerson. What is your ov(-uﬂmtiun, Mr, Franklin?

Mr. Frankrain, I am owner of Chalk Airlines and also n pilot.

Mr. Parrerson. How long have you been with Chalk?

Mr. Frankrin. Over 80 years.

Mr. Parrerson. Where is Chalk loeated?

Mr. Frankrin, On MacArvthur Canseway, Miami, Fla.

Mr. Parrerson. Are you appearing here in response to a subpena
served on you?

Mr. Franknin. Yes.sir, I did.

Mr. ParrersoN. And did that subpena eall for production of specific
records of the Chalk Air Services?

Mr. FrankLIN. Yes,sir; it did.

Mr. Parrerson. Have you got them with you here today ?

Mr. Frankran. Yes,sir; 1 have.

Mr. Parrerson. That subpena relates to travel of certain named
persons, does it not ?

Mr. Franknin. Yes,sir,

Mr. ParrersoN. Did the names mean anything to yon when you
received the subpena from the select committee?

Mr. Frankrin. Yes, siv; we have transported these people from onr
base on MacArthur Canseway to Bimini in the Bahamas.

Mr. Parrerson. Do you have the subpena with you?

Mr. Frankuin. Ibelieve I handed it to someone.

[ Document. handed to the witness.]

Mr. Parrerson. Could you read for the record the names of the
persons contnined in the subpenn ?

Mr. FrankuiN. Yes,sir. Committee of the Iouso of Representatives
of the United States of which

Mr. Parrerson. Just the names and persons?

Mr. Frankun. To produce all of the said records relating to air-
line tickets issued and used by Adam . Powell, C. Sumner Stone,
O’Dell Clark, John Warren, Corinne Hufl, Emma T. Swann, Cleo-
mine A, Lewis, Sylvia A, Givens, Aurora A. ITarris for transportation
between Minmi, Fla., and Bimini.

*Subsequent to his testimony Mr. Goldfarb Informed the committee that continued
Inveatigntlon has Indiented that there Ix only one ontstanding erlminal contempt order in

the State of New York, that it I= currently being appealed to the Appelinte Divislon and,
as i result, s not yet a final order.
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Mvr. Parrerson. The subcommittee had difliculty in establishing that
the iwuplu in whose names travel was purchased had actually travelled
to Miami from Washington, D.C..  Are each of the persons contnined
in the subpena familinr to you

Mr. Franxuin. Yes, sir; they are fumiliar to me, however, I haven.
seen them enough to be able to identify all of them. I can identify
some of them.

Mr. Parrerson. Do yousee any of them in the hearing room today ¢

Mr. Franknin. Yes, I do.

Mr. ParrersoN. Would you tell me who you see.

Mr. Frankuin, I believe the gentleman behind me there is Mr.
Stone, and the gentleman sitting next to him, T recognize him, but I
don’t know his name.

Mr. Parrerson. Thank you.

Did you receive a letter at any time in connection with the payment
of bills for either freight or in connection with travel of any of these
persons and how such travel was to be paid for?

Mr. Frankuin. Yes, I did.

Mr. Parrerson. Have you brought that with you?

Mr. FrankLIN. Yes,sir; I believe it is here.

Mr. ParrersoN. (fould you read that letter into the record, please?

Mr. Frankun (rending) :

DeAk Sir: May 1 respectfully request that all mail and or bills pertaining
to the Yacht, Adam’s Faney, be forwarded to the following address: Huff Enter-
prises Ltd., 2101 Rayburn Bullding, Washington, D.C,

Your cooperation in handling the above matter will be greatly appreciated.

Mr. Parrerson. What isthe date of that letter?

Mr. Frankran. The date of the letter is October 30, 1966,

Mur. Parrerson. Whois it signed by ?

Mr. Frankian, It is signeﬁ by Corinne Huff, president of Huft
Enterprises.

Mvr. Parrerson. 1 have no further questions of this witness.

Mr. Moore. Mr. Chairman, may I inquire of the witness the nature
and character of your operation as a charter service? Do you main-
tain definitive logs of each of your flights and would you respond?

Mr. Frankrin, Yes, I do,sir.

Mr. Mookre. And do these logs reflect the names of the passengers
for each of the charter flights?

Mr, Franknin, Yes, sir. We ulso run a scheduled air taxi opera-
tion which is individual passengers and we carry a manifest on all
of those flights,

Mr. Moore. In response to the subpena, have you made available to
counsel of this committee the manifests for the period and time in-
volved for inquiry in thissubpena?

Mr. FrankriN. Yes,sir, T have.

Mr. Moore, Mr. Chairman, it. would appear this would be the ap-
propriate place to receive the particular documents which would
in the manifest. and recite the various individuals that have used the
Chalk Airline Service that would be the submatter of the inquiry and
have been named in the subpena and I would suggest that we mnke
them part of the record at this time,

Chairman Crrrer. Do you have with you those documents?

M. Frankiin. Yes, I do,sir.

Chairman Cereer. They will be nccepted in the record.

74-821 0—07——12
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(The document follows:)

Passenger manifest (lo Bimint)

Name Ticket Address CH CR Pre-
No. vlous
JULY 2
Wyman Harrlson...._._.__.___ 2858 | 1456 Ashley Dr., Virginla Beach, $15 ||
8.
Robert Adrlance........._..__. 2859 | 1212 Kittiwake Ct., Virginia ) 1. 73 PR deemeeas
Beach, Va.
Michael Hinsey..........._... 1047 | IO, e ) {1 20 (ORI I
Marls Barnett. oo oo 2860 swﬁhSouthwest 69th Avenue, T ) PR P,
mi, Fla,
Lloyd Mitchell..._.._._. ... 2863 58% 8t Nicholas Ave., New York, 1. [ P,
Livingston Win, 2364 | 10 W. 135 8t., New York, N.Y.
Adam Clayton owel 2866 |...
Emma 8wann....... . 2865 | U.8.
Room 2161.
Corrine Huff___________._____. b2 R
James Durham.. - 208 m&som. Coral Gables Fla...
Joan Durham.._..__.____...... 200 | oo
7 A
JULY 9
3165 | U.8. House of Re‘pmsentallves. 1. 28 PR R
Washl::vgtou.D
3166 ll%le 8th 8t. Rd Miami, {.... ... $16 | ...
a.
- <) L - 15 |.
ush..... - 3168 | 13300 8.W. 63d Ave., Miami, Fla. SRR
Esrry Frank.....ccoenenneno.. 3160 18%5] Toth 8t. C.auaaway, Miami, S,
3.
b 1Y R PP o 45 1 PR—

CHALK's FLYING SERVICE INC.
CHARTER FLIGHT
Date: July 13, 1965.
Plane No. NT02A
Departure From Bimini, Bahamas,
Departure Time: 3 :30
Arrival At Miami, Fla.

Passenger list

Fred Waterman. ... ..o e eean $2
Roland MeCann..__. amersEEE LS aeataaema e araaaassem e rup %
2
2

Paul Murclano._...__. mereemeaseseesssssmssmmssssessssssesssassesses
Corinne Huff________ eNm R EEEREEsESessseErassseestenseAnE et TEELEYSuaS
AdAam POWeIl. .. ..o emee e emeaaan e amanna-
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Passenger manifest (lo Bimini, Bahamas), July 30

Name Ticket No. Address cH CR Pre-
vious

Mr, C. BloGio.aeeeaceancaaannn 3528 3?%4 Veasey Bt. NW., Washiog- |.......feeeoooc)omennaas
on,

Mrs. O, Btope................ 3520 |. 0. oo nmznm e mnmammmezmntnnn

Mr. O. Clark... 3530 | 218l waum Houae Ofﬂoe Build-

Mrs. O, Clark....... b1 I R 1 N -

Adam claytan Powel 3532 | U ‘% Houae of Repmenmlvas. --

Corrine Huff ... ___._____.__... 3533 | 2161 Ra bumh'ouse Office Bulld- |.
ing, Washington, D

Mrs. Carroll Bwann___.__._... 3834 | 4241 ('l;mh 8t. NE., Washington, |..._....{....._.|...__...

Passenger manifest (fo Bimini, Bahamas), Jan. 1, 1966

Name Ticket No. Address CH CR Pre-
vious
Dorothy Crameson.. 2107 | 3011 Northwest 5th Bt., Miaml, 15
Emma BwWan....cecveenacecnnas 2108 Iz%_%lnah S8t. NE., Washington, 15
Pussenger manifest (lo Bimini, Bahamas), Jan. 24, 1966
Name Ticket No. Address CH CR 1;;::1-
DeWitt Nelson._ ... _...... }% 3620 8W, 32 8t., Hollywood....... I $15
Virgil Alexander__............. 1060 | 332 NW. 16th Terrace, Miaml.. ... 15
Raymond J, Meurer. ......... E% 2005 Iroquols, Detroit, Mich...... 15
Robert Smith . . 1071 | 2300 NW, 64th 5t., Maiml. } 0
Harold Fanghoner gg 9018 Brierly Rd., Chevy Chase, 30 15
Jean Fangboner.............. ‘l% 108 ?riuly Rd., Chevy Chase, B0 foeeeian 15
Adam C. Powell. ............. ;g 2161 Rayburn House Office Bulld- 30 15
Adam C, Powell III.......... 1300 | MIT. o ciireeee 30 eeccnnnn 15
Carol Adridge......ccooo... i% 2161 Rnyl;um House Ofiice Build- 30 [eeeennnn 15
Corrine Huff. .cocoevneaaan... 1304 | @161 ayhurn House Office Build- 30 |eeeennas 15
1305 ing.
Total ........ By 210 69 135

1 No charge.
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Passenger manifest (lo Bimini, Bahamas), Feb. 15, 1966

Name Ticket Address cH CcR Pre-
number vlous
1312 | 32034 N-rth McDonel, Liims, Ohlo. $10
1313 | Cooperstown, N. 1) ak.. 10
1314 | 808 6th Ave., Aurora 10
1315 230‘_.‘-,_.‘-“_ 10
Frank Davis. . 1316 BOhA‘ Bradbury A 10
Ass.
Aldo Ferrarl.. . 1317 | 74 Wall 8t., Ridgewater, Mass. ... R R 10
Charles Rickabaugh.... - . .. 1318 | 8 u;htskteﬁman Ave., Enst Brung- ... | 10
wie:
C. Bumner Stono. .. .......... 2613 | Rayburn Houso omca 1 ailding, $30 foooenn. 15
2014 ashington, 1
Franels Bwann..._.._......._. T R T RS L1 15
2016
VT PP 1 100
Passcnger manifest (to Miami, Fla., from Bimini, Bahamas), Feb. 19, 1966
Namoe Tlcket No. Address CH CR HT
Carroll Sevann. ___..._.. P 2616.__.___| 175, Minmi to Puerto Rico. .....__ 158 2.00
Corrine Hufl............ 1305, ......| 125 Miaml to Puerto Rico. ....... 18 2.00
Adam Powell ......._. 1380.......| 185 Miami to Puerto Rico. ....... 15 2.00
Summer Stone. . 2014....... 165, Miami to Puerto Rico........ 15 2.00
ack McCune... 257....... 50, Miami to Puerto Rico........ 16 2.00
donald Franz......... 2508 ... 145, Miaml to Puerto Rieo. ..., 15 2.00
Leicester Hemingway . .. L 3602 ... 190, Miami to Puerto Rico.._...... 10 200
Nolan Sanders. ...............| 2718_......| 126, Miami to Puerto Rico. ....... 10 2.00
Passenger manifest (to Bimini, Bahamas), Mar. 11, 1966
Name Ticket No. Address CH CR | Previ-
ous
Corrine Hufl.. 2234 | 2161 Rayburn Tlouse Office Bldg., 230 |ceeannn $15
2233 Washington, D.C.
Adam Powell. .. 2236 | U.8. Congress, Washington, I.C__ 30 oeeeeaan 15
Robert J. Reed .. ............. 2238 | 1268 Lalumhla Rd. NW., Wash- 30 |oeianas 15
2237 ington, D.C
Francls C. Swann........_._.. 2240 {Z;I Nash 8t. NE., Washington, 30 faen.... 15
Dr. Ray Good....oo.oooo.on gﬁ 610 Eaat 4th St., Northfield, Minn. 30 |.oeae 15
Julian Brown._ . ............... P3| T aaeaas 10 | 10
Total. e e e emm e emesmmemeeeemeeameens 160 | ... 85
Passenger manifest (lo Miami, Fla., from Bimini, Bahamas), Mar. 19, 1966
Namo T;gket Address CH CR H.T.
0.
Robert Reed..................
Les Hemingway. 2.00
Adam Powell.... 2.00
Francls SBwann. 2.00
Corlnne Huff.. 2.00
Robert Reed__. . 2,00
Clarence Moody. . 2,00
Roberto Graupere. . 2,00

Viola Anderson.............

o
=
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Numeo Ticket No. Address CH CR Pre-
vious
Ansll Saunders. . ... .. o e R IBPRT sl
James Rolle . .. ... . 4210 | 1-94 e |BPRT 10
Alsworth Smith. 4205 | 1-94.. ABPRT 10
Fred Weleh. .. ... ., | ..... B T . - $10 1
Muureen Smith 4204 | 104 . . . |BPRT 1
Ann Pelichiard 222 ) 1-04, . . L . ...|BPRT ]
Tummy Lecky 1220 | st NWOSTth 8, Miamd, . L ) 0
Corrine Huft.”. BO55-B056 | 2161 Itlnytlmm House, Washing- $30 | ... 15
ton, 1.0
Adam Clayton Powell... . BOST-6058 | 1.8, Congress, Washington, D.CC. ol ... 15
Wendell Pontious. 1303-13v4 Jlilé Park Rd., West Ilartford, 30 15
onn,
Total....... ... .. ShamERsAsdaNar et msmEsar mmmmmmmams 60 40 105
! No charge. LI
Passenger manifest (fo Miami, Fla., from Bimini, Bahamas), Apr. 16, 1966
Namo Ticket No. Address (611 CR | Prevl-
our
Churles Mastronaddi. ... ... 6378
Vou I* ushental.. .. ... ... 6380
Wilbert Smith . . 6412
Harry Selgel_._.___..._.._. __. 2123
Iilda Thornton . ... ... .. 6343 | 188 . ... L ... MRT
Warreh Schafer, No, 2612.. . ... 2125 | 200, Fisherman's Paradise. ........|........
Alametn Bchafer, No, 2613. 2124 | 130, Fisherman’s P'aradise... .
Adam C. Powell ............. 6083 | 190 ... iiaiann
Corrlne Huff............ ..... 6056 | 128 ..o iieiiiiianiieean.| MRT

Passenger manifes

t (lo Bimini, Bahamas), May 18

Nume Ticket Address CA CR Prev.
number
Corrine HWafM_ ... _. 7112 | ‘2161 Rayburn House, Washing- $30 |. $15
7111 , D.C.
Adam Clayton Pawell. 7114 | U.S. Congress..... ..............| 30 5
7113
Qeorge Crozer................. 18 E‘sgli’Stﬁ Francis Rd., Ann Arbor, 15 15
ch.
Veva Crozer .. . .............. 7118 ”T‘llggf Francis Rd,, Ann Arbor, | 1.7 DU 15
Berton Mulsey .. ...... . ..... 7117 | 7260 BW. 61st 8t., Miami..._.. ... 18 )........ 15
Hobert 8mith. ................ 7118 | 4012 Okll“l..oeds hldga} Birming- | 1.7 15
ham. X,
Harrlet 8mith_ ... ... ... 7119 10:"2 Olt‘fluLeeda Ridge, Birming- 1.7 R 15
am, Ala.
Robert Beehtold . ............ 7120 | 220 Azalea 1)r., Gadsten, Ala...... 1. 7 [ . 15
Elizabeth Bechtold...... ... 7121 | 220 Aralea Dr., Gadsten, Ala...... |1, ) ISR 15
Total........ .. ........ P S e meeeeesmieeseseeameaas 185 |....... 135
Passenger manifest (lo Miami, Fla.), May £3, 1966
Name Ticket No. Address CA CR | H.T.
Edward Ferguson. ............ cemnanea|  $2.00
Lelgh Carpenter. ... . [ 200
Nancy Bwanson. . . . 200
David Bwanson . . . -- 200
Star A, Webster. .. . cemeann 200
Willlam C. Olsen...... . . . 2.00
Corrine Huff. . __.. . ceeeennn 400
Adam C, Powell . .........__.. caseanas 2.00
Totale e ceeeiaaaas O S N
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Mr. Moore. I have one further inquiry. Do I understand you are
the sole owner of Chalk Airlines?

Mr. Frangrin. It is a corporation, Captain Chalk is the president,
and I own the controlling interest of the company.

er‘g Moore. Did I understand you also to indicate that you were a
pilot

Mr. FrRaNkLIN. Yes, sir.

Mr. Moore. May I inquire, did you receive or do you have any spe-
cific knowledge of the receipt of the type of payment that was made
for any of these trips in which the subject matter of this hearing was
involved? What was the nature of the payment? Was it a cash pay-
ment or was it by voucher or by draft? What was the nature of it?

Mr. Frangun. Well, all passenger fares were paid in cash. And
the cargo or packages were billed monthly.

Mr. Moore. To whom were they billed

Mr. FrangrLiN. Well, they were billed, excuse me, some of them
were billed to Congressman Adam Clayton Powell, and some of them
were billed to Huff Enterprises.

Mr. Moore. In the instances in which they were billed to Mr. Adam
Clayton Powell, can you tell us the nature of the draft or the check,
was it his personal check that was received in payment for anything
for which he was billed or do you recall or do your records reflect it?

Mr. FRankLIN. No, I helieve they were paid by check on Huff En-
terprises. I believe that is how they were paid. I don’t believe Mr.
Powell has ever paid any personally.

Mr. Moore. I assume your answer would be the same with respect
to those invoices which were billed directly to Huff Enterprises?

Mr. FrankrLiN. Yes, sir.

Mr. Moore. Can you tell the committee the banking institution upon
which the checks for Huff Enterprises were drawn ?

Mr. Franguv. I don’t recall. I believe it was a bank here in
Washington.

I believe I had it somewhere but I just don’t recall the name of the
bank now. I am sorry, I don’t have that here with me. It was a bank
in Washington here and I believe the last check that was received was
received on the bank in Bimini. This was the last invoice.

Mr. Moore. Do yeu recall the name of the bank in Bimini to whicl
the draft was drawn?

Mr. Franguin. There is only one bank over there. It is the—--

Mr. Moore. Having never been there I don’t know. .

Mr. Frankuix. It is a very small place, just one bank, I believe it
is the—

Mr. Moore. There is a lot of activity down there. [Laughter.]

Mr. Frankuin, Ithinkitis—

Mr. Moore. Isit Barclay’s Bank?

Mr. Frankuin. Either Barclay’s Bank or Canadian Bank.

Mr. Moore. Apparently there is more than one bank.

Mr. FranguiN. Just one bank.

Mr. Moore. Aren’t Barclay’s Bank and Canadian Bank one and the

same ?
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Mr. FrankLin. However, both banks are established in the Ba-
hamas. I think it is the Royal Bank of Canada, I believe, is the other
bank, and I just don’t recall which one it is now.

1 believe it is the Canadian Bank.

Mr. Moore. And was this particular check, do you recall, for trans-
portation or was it for cargo or merchandise?

Mr. FraANkLIN. It was gor cargo; it was the last invoice that we
have billed, February 1, 1967, '

Mr. Moore. What was the amount of that?

Mr. FrankriN. The amount of that was $94.

Mr. Moore. Thank you, Mr. Chairman.

Mr. GrocnrcaN. Mr. Franklin, among those persons named in the
subpena that {nu received, could you please tell me if you could identify
Mr. Adam Clayton Powell.

Mr. ¥rankuin. Yes, sir; I could.

(‘ME!GEOG“EMN- Could you identify the person known as Odell
Jlar

Mr. FranknLiN. Yes, sir; I could.

Mr. Groourcan. Could you identify a person known as Corrine
Huff?

Mr. Frankuin. Yes, sir; I could.

Mr. Geooneean. Could you identify a person named as Emma
Swann?

Mr. FrankLin. I am not quite sure whether I could or not.

Mr. Geoonraan. Could you identify any persons with the name
Swann who were seen using your transportation service in the company
of either Mr. Powell, Mr. Clark, or Miss Huff?

Mr. Frankuin. I could probably identify him if Isaw him. Maybe
I wouldn’t know what their names were.

Mr. GeoanecaN. Thank you.

Chairman Cerrer. Thank you very much, Mr. Franklin.

EWitness excused.)

hairman CrrLer. Our next witness is Mr. Robert Gray, member
of the select committee investigating staff on loan from the General
Accounting Office.

Mr. Gray?

Chairman Cerier., Will you raise your right hand, please?

(Whereupon Robert D. Gray was duly sworn.)

TESTIMONY OF ROBERT D. GRAY, SUPERVISOR ACCOUNTANT,
GENERAL ACCOUNTING OFFICE

Mr. Patterson. Will you state your name, please ¥

Mr. Gray. Robert D. Gray.

Mr. ParrersoN. What is your address, Mr. Gray#?

Mr. Gray. 7409 Longpine Drive, Springfield, Va.

Mr. Parrerson. What is your occupation and title?

Mr. Grav. I am a supervisor accountant. I work for the General
Accounting Office. And I am assigned to the Select Committee—on
loan,

Mr. Parrerson. By the GAO?

Mr. Gray. Yes,sir. )
GM:‘. Parrerson. How many years of experience have you had with

AO?
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Mr. Gray. About 20 years.

Mr. ParrersoN. You were previously assigned to the Special Sub-
committee on Contracts, Committee on House Administration?

Mr. Gray. Yes,sir.

Mr. ParrersoN. That is the Hays committen ?

Mr. Gray. Yes,sir.

Mr. Parrexson. Did you supervise the accounting work of that
committes ¢

Mr. Gray. Idid,sir.

Mr. PaTTERSON. You are aware, are you not, that the hearings and
report of that committee have been made a part of the record of this
proceeding ?

r. Gray. Yes,sir.

Mr. ParrersoN. Did the work of the Hays committee cover the
audit of certain expenditures of the House Committee on Iducation
and Labor of the meeting of the 89th Congress?

Mr, Gray. Yes; it did.

Mr. ParrersoN. Were the exhibits contained in the report of that
subcommittee prepared under your supervision ?

Mr. Gray. They were.

Mr. ParrersoN. And particularly the exhibits pertaining to ques-
tionable travel, travel for which subsistence was not paid?

Mr. Gray. Yes.

My, ParrersoN. For t!:v Select Committee, have you prepared a
similar audit in connection with the travel performed for the Edu-
cation and Labor Committee during the 87th and 88th Congresses?

Mr. Gray. Yes, I have, both the travel and other expenses gen-
erally of the committee. '

Mr. ParrersoN. Would you explain the nature of that audit?

Mr. Gray. Well, the audit was limited because of the time involved.
We began the audit on February 3, which is less than 2 weeks ago.
However, we have been able to satisfy ourselves that the total expendi-
tures of the Kducation and Labor Committee which were $632,970
in the 87th Congress and about $165,635 in the 88th Congress did not
exceed the funds authorized for the committee and that the expendi-
tures for the salaries on Mr. Powell’s congressional payroll did not
exceed the statutory limitations.

Mr. Parrerson. Statutory limitations?

Mr. Graxy. Yes, sir.

Mr. Parrerson. Did you look into travel by Mr. Powell and the
staft of the Education and Labor Committee in the 87th and 88th
Congresses ?

Mr. Gray. Yes. However, our review of travel in the 87th and
88th Congresses could not be made in the detail that it was made in the
89th Congress for the Committee on House Administration, prinei-
pally because the airlines are not required to retain copies ofp flight
coupons, the actual tickets, beyond 2 years, and since the coupons were
not available for travel in the 87th and 88th Congresses, we were un-
able to establish the use of airline tickets, Therefore, our review was
of necessity limited to a comparison of tickets purchased through
credit cards with claims for subsistence and other expenses filed by
members and employees of the Education and Labor Committee.
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Also, our review was further limited by the fact that the vouchers
and supporting records for the 87th and 88th Congresses were in
storage and we have been unable to date to locate the detailed support
for some of the airline billings which will show more precisely the
tickets purchased.

Mr. Parrerson. Have you been able to ascertain from the records
available certain findings relative to travel performed by the Educa-
tion and Labor Committee?

Mr. Gray. Yes.

Mr. Parrerson, Of the 87th and 88th Congresses?

Mr. Gray. Yes, our analysis covered about 320 tickets purchased
on committee credit cards at a cost of about $23,800 in the 87th and
88th Congresses. While an additional $10,400 1n tickets were pur-
chased with credit cards during the period, we were unable to include
them in our analysis because we have been unable to locate the detail
supporting the vouchers. We have the vouchers but the detailed sup-
port to these vouchers hasn’t been located. We found 105 tickets total-
ing about $8,000 in which tickets were purchased for specific trips but
in our review of vouchers claiming reimbursement for subsistence we
found no claim by the traveler for reimbursement of such expenses.

Mr. ParrersoN. Have you prepared a tabulation of the findings of
your audit ?

Mr. Gray. Yes, I have.

Mz, ParrersoN. Do you have it with you?

Mr. Gray. Yes.

Mr, Parrerson. Iask that it be marked in evidence,

Chairman CeLLer. That will be marked in evidence and received.

Mr. Grocuecan. Mark that “Gray No. 1.”

(The document follows:)

Schedule of tickets purchased for which no per diem was clatmed, 87th and 88th Cong.

Ticket purchased in name | Number Itinerary Cost of | Congress
of— of tickets tickets
Aller, D.C. ..o 1 Diéh;[ct of Columbia, Detroit, District of $52.19 87th
olumbia,
Do... 1 | Distrlet of Columbia, Philadelphla....... 24.15 B8th
Do... 2 { District of Columbia, San Franclsco, Dis- 588.95 B8th
trict of Columbia.
) 0 T 1 | District of Columbia, Pittsburgh, District 28,35 88th
of Columbla,
| 57, S 1 | Distrlet of Columbia, Lansing, District 83.27 88th
of Columbila.
Anderson, Don......_._...._. 1 | District of Columbia, Tallahassee, Dis- 8946 8sth
triet of Columbia,
5 7 1 Dlsttric% of %?lumbla. New York, District 32.00 85th
of Columbla.
Buckingham, Walter__....._. 3 | Atlanta, District of Columbla, Atlanta..| 204.60 87th
Clark, Odell. _........oaee.n. 1| New York City, Los Angeles, S8an Fran- 340.06 Bith
clsco, Los Angeles, New York City.
) 17 1 | District of Columbia, Chicago, District 92.02 REth
of Columbia.
) [ 1| District of Columbla, Buffalo, District of 47,99 #8th
Columbia.
Dol 1| District of Columbia, 8an F) I 482.48 B8th
Los Angeles, San Diego, New York
City, Distrlet of Columbia.
Voo .. 1| Distriet of Columbis, New York City, 60. 00 85th
Boston, New York City, District of
Columbla.
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Schedule of tickels purchased for which no per diem was claimed, 87th and §8th

'ong.—Continued

Ticket purchased in name | Number Itinerary Cost of | Congress
of— of tickets tickets
Derrickson, R.C............ 1 Dlsttﬂct of Columbia, New York City, $32.00 88th
retul
| 1 1 S, 3 1\1’1[;««]'1 You;l: City-District of Columbia 48.00 88th
shu
| D 1 T 1 Dlsttrlct of Columbin-Tallahassee, Fla., 128.73 88th
Drum, Fdward .. ... ... 1| New York City-District of Columbia. ... 15. 00 R7th
| 3 1 T 1 Di(strlliri] ?t Columbla-New York City 15.00 a7th
shu
3.1 S 1 DEtrlct gll' Columbla, Dallas, District of 168.08 &Tth
olum .
Edelman, Edmund _......._. 1 | District of Columbia-Tos Angeles, return.| 301.95 87th
Foreman, Jay. ... 1| Distrlet of Columbia-New York C‘ity. 33.85 88th
Urn.
(lallardo 1 1 | District of Columbia-San Francisco.......| 152.25 88th
e 1 | San Franclsco-District of Columbia. 152.25 88th
Omdman 1 | District of Columbia-Wheellng, return. ... 41.69 &7th
Ciraham, Wa[ 1 | District of Columbla-Detroit, return_.__.. 56.02 a8th
Tlarris, Aurora 10 | New York, shuttle, IMstrict of Columbia..| 157.00 88th
1 DiﬁtrlctyofkCnlnmf:In—Clevehmd -Detroit- 85.37 88th
Do 1 | District of Columbia-Dallas, retuen_ .___..| 181.13 88th
Houke, JOND. - oeeeccaanan 1 Dilslrlct of Columbla-8an Franclsco, re- 203.15 87th
urn.
Hufr. erlne ................ 4 | District of Columbia-New York, return. . 121.60 87th
Oeeeens R 1 | Distrlet of Columbla-Youngstown, return_ 47 41 87th
no.. . 5 | District of Columbla-New York, return. 158.00 R8th
Do.. . 3 | New York, shuttle-District of Columbia.. 45.00 88th
Do.. R 2 | District of Columbla»‘(oungston...... . 90.52 88th
Do . 1 | District of Columbia-Los Angeles, return._| 288,23 88th
Lowe, 1D . 1 | District of Columbia-New York, return.. 28.01 87th
MacNell, E. 7 = 1| New York-District orCommbm._......-_ 18.85 87th
Reynolds, C. J............ . 1 | District of Columbia, caf 337.98 87th
‘é“ le% hNew York Clt_-,- atrlct of
ol
Schwartz, Michael..... . 1 | District of Columbla, New York, District 32.00 88th
of Columbla,
Do, . 1 | Distrlet of Columbia, Chicago, Los 288,22 88th
Angeles, District of Columbia,
Vo, .. . . . 1 Dlénim %l Columbia, Miaml, Distriet of 156. 24 88th
olum
Shuler, Mary....._.._.....__ 2 | District of Columbla, New York Clty, 62,24 88th
dstriet of Columbia
Vo o, 1 | Distrlet of Cqumhln. San Franclsco, 370. 55 88th
Mstrict of Columbd
Southworth, A.M............ 1 | District of Columbla, TLos Angeles, Dis- 288.23 88th
trict of Columbia.
Stone, C. Sumner.._.. ....... 2 Dgtr}ict %I'Culumhia. Chicago, District of 190. 05 88th
olumbla.
Vandewater, J. Ro.._..... ... 1 Lu: Ar!lge!as, District of Columbla, Los 301. 95 87th
m; 5,
Warren, John E. .. 1 | Distrlet of Columbla, New York City, 32.00 88th
District of Columbla.

Do 2 Dlatrlcl. of Columbla, Shuttle, New York 32.00 88th
Wingate, Livingston_._.....__ 5 | Tst r?::t of Columbia, New York City, 140. 00 87th
District of Columbia.
| 1.1 T 1| New York City, 'Dl.stricl. of Columbla, 32.01 87th -

New York City.
2 | District of Columhla. New York City..... 30. 50 87th
2 | New York City, District of Columbia..... 32.00 87th
12 | District of Columbia, Shuttle, New York 192,00 87th
2 Dlatr{'t of Columbia Chicago, New York 206, 53 87th
City, District of Columhia.
1 | New York City, Mlami, New York City..| 155.98 87th
1 N%Tl. York City, San Juan, New York 115.50 87th
1| Distriet o Columbia, New York City, | 32,00 87th
Distriet of Columbia.
Do. 1 I L S, 32.00 £8th
Zumas, Nicholas 1 | District of Columbia, New York Clty. .. 14.00 87th
L 1 | District of Columbia, New York Itdy 175,08 87th
Ban Juan, 8t. Thomas, Virgin Tslands,
District of Columbia.
Total .. ... ... ... 105 8, 055. 57

I Probably Gallarzo.
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Mr. Parterson. Mr. Gray, what is the significance of the failure of
the employees of the committee failing to claim per diem?

Mr. Gray. The travel regulations of the House provide for any
member or employee of the committee who is traveling on official
business to make claim for reimbursement for subsistence and other
expenses related to that travel and it has been my experience that it
would be highly unusual for an employee traveling on official busi-
ness not to claim reimbursement of his subsistence and taxi and other
expenses that were related to that travel.

r. ParTERsON. You mean that if travel is chargeable, per diem
is also chargeable?

Mr. Gray. That is right, sir,

Mr. ParTersoN. Were your findings with respect to the 87th and
88th Congresses in essence the same as your previous findings as to
the method of travel ?

Mr. Gray. Yes, generally. Because we couldn’t go into the same
detail, we couldn’t establish it as conclusively.

Mr. Parrerson. You found the same practices seemed to be going
on?

Mr. Gray. Yes.

Mr. PartersoN. Now, did you make a further analysis for the select
committee of the travel made by the staff of the Education and Labor
Committee during the 89th Congress ?

Mr. Gray. Yes,sir;wedid.

Mr. Parrerson. Did that relate particularly to travel from Wash-
ington, D.C., to Miami, Fla.?

r.Gray. Yes. Yes,sir.

Mr. ParrersoN. What new records did you use to add to the in-
formation you had previously gathered when working for the Hays
committee?

Mr. Gray. We obtained records showing flights by three charter
or air taxi services between Miami and Bimini and we also examined
records of the Immigration and Naturalization Service showing the
entrance and exit from the country of people in Miami and Bimini.

Mr. Parrerson. Are those records complete or are they merely what
yOll?'l?éaVB been able to obtain in the short period of time since %‘ebru-
ary 8%

r. Gray. They are not complete. We got what we could in the
time we had.

Mr. Parrerson. Did you look at the records of the Chalk Air
Service? :

Mr. Gray. Yes,sir.

Mr. PaTrerson. And the Bimini-Bahamas Ltd. ?

Mr. Gray. Right.

Mr. ParrersoN. And of American Air Taxi?

Mr. Gray. Yes.

Mr. PatrrrsoN. And of Mackey Airlines?

Mr. Gray. Yes.

Mr. ParrersoN. And in addition, the records of Immigration and
Naturalization Service?

Mr. Gray. Right.
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Mr. Parrerson. Did you prepare a tabulation of travel to and from
Miami for which subsistance was not claimed by the staffl and by
Adam Clayton Powell on the basis of these records?

Mr.Gray. Yes, I have that here.

Mr. ParrersoN. Do you haveit with you?

Mr. Gray. Yes.

Mr. Parrerson. 1 ask it be marked in evidence as Gray exhibit No. 2,
Mr. Chairman,

Chairman Cerrer. That will be marked and accepted in the record.

Mr. Parrerson, I believe that the committee has been previously
distributed copies of Giray exhibit No. 2; is that correct?

Mr. Gray. Yes.

(The document. follows:)
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Mr. Parrerson. Perhaps you would care to explain the nature of
the various columns of entry in the tabulation, Mr. Gray. It is a
three-page tabulation, as I understand it, but pages 1, 2, and 3 are
identical in form, but just cover different periods in time; is that
correct ?

Mr. Gray. That is right. The tabulation is in chronological order,
and it relates the travel by the traveler of record on the airline ticket
with the other records that we have been able to examine.

Mr. Parrerson. Now, when you say “travel of record on the airline
ticket,” you mean the travel tﬁat was charged to the subcommittee?

Mr. Gray. Right,

Mr. Patrerson. Or the committee?

Mr. Gray. Yes,

My, Parrerson. Between Washington, D.C., and Miami?

Mr. Gray. Right.

Mr. ParrersoN. That isthe first column?

Mr, Gray. Yes. The names appearing in the first column titled
“Traveler Per Flight coupon,” would be the name of the individual
which appeared on the ticket.
ﬂ.l;l'r.gPAmnsON. But not necessarily the individual who flew on the

1zht

r. Gray. That isright.

Now, the second column is entitled “Traveler to Bimini Per Immi-
gration records.” If, we found immigration records showing a person
going between Miami and Bimini on the same date that the ticket was
used, we have that person’s name entered in that column,

Mr. ParrersonN. You mean your search of the immigration records
were necessarily limited to looking on the same day ?

Mr. Gray. Yes, because of the time involved.

The next column is called “Date of Arrival in Miami.” Now, that
is the date that the commercial airline ticket fromx Washington or
New York to Miami was actually used per the airline’s records. .

The next. column is “Date of Departure to Bimini.” The dates in
that column were obtained either from immigration service records
or the air taxi records.

The next colunm is called “Time of Arrival in Miami.,” That time
is from the airline, the commercial airline records that flew into Miami
on these flights,

The next column is “Time of Departure to Bimini.” The times
entered in that column would be the times that we were able to obtain
from immigration records or the air taxi service records. o

The next column is “Traveler Returning from Bimini to Miami.”
Now, this was obtained generally from immigration records.

Mr. Parrerson. May Iinterrupt a second?

In connection with the date of departure from Bimini, T notice that
there are some gaps on oceasions. Has it come to your attention lately
that there are certain other air facilities in Miami which can be used
to get to Bimini or Opalocka, Fla.? It that the correct pronuncia-
tion?

Mr. Gray. Yes, there are some other services.

Mr. Parrerson. So this isn’t a complete record, by any means?

Mr. Gray. No, these were the ones that we could identify readily.
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Mr. Parrerson. I am sorry, Mr. Gray, would you go ahead with
your description? I think you were on “Traveler, Returning from
Bimini to Miami”?

Mr. GraY. Yes, that is from immigration records.

Now, the next column is “Date of Arrival in Miami from Bimini.”
That&]ate is taken from the immigration records or the air taxi service
records.

The “Date of Departure from Miami” is from the commercial air
carrier records, and the “Time of Arrival in Miami from Bimini” is
taken from immigration or air taxi records.

“The Time of Departure from Miami” was taken from the com-
mercial airline records that we have.

Now, the next column shows what air taxi service or airline was
used between Minmi and Bimini, and the next to the last column, merely
a checkmark, we identified that with the previous testimony in the
Hays hearings, which would indicate that the traveler listed over
in the left-hand column had denied making this travel,

Mr. ParTersoN. Under oath before that committee?

Mr. Gray., Thatisright.

And the last column shows the pages of the hearings in which
this testimony appears.

Mr. Parrrrson. Now, let’s—for the committee’s benefit—go through
a sample trip.

For instance, I want to find one that the records are fairly complete.

I notice that about the third item down on the first page relating
to the traveler per flight coupon, Adam Clayton Powell, and Emma
Swann, looks relatively complete. 'Would you describe to the com-
mittee what your analysis shows with respect to that trip ¢

Mr. Gray. Yes,sir, I will try.

Mr. ParrersoN. No. 3 on the first page, Mr. Chairman,

Mr. Gray. Third group. That woullzl indicate that Adam C. Powell,
and Emma T. Swann were the names on the tickets used for a tri
to Miami; that the immigration records showed that Adam C. Poweﬁ
and Emma T. Swann and Carroll Swann traveled from Miami to
Bimini on the same date,

Now, that date was April 30, 1965. The date of arrival in Miami
was April 30, 1965; the date of departure to Bimini was April 30,
1965, The time of arrival in Miami was 12 noon.

We were unable in this particular case to determine the time of
departure from Miami to Bimini. Now, the next column shows that
Adam C. Powell and Corinne Huff returned from Bimini to Miami on
May 10, 1965, and that they used a commercial airliner on the same day
to leave Miami.

The next column shows that they arrived in Miami from Bimini
at 4 p.m., and departed from Miami to Washington or wherever the
commercial ticket was written, at 5:45 p.m. They used Chalk’s Flyin
Service and American Air Taxi on the return. The checkmark indi-
cates that Emma Swann, in the previous testimony before the Hays
Committee, denied this travel.

Mr. Parrerson. The last column shows the pages of the transcript?

Mr.Gray. Thatisright.

Mr. ParrersoN. Now, if you would move down about three columns
to a trip taken on July 1, 1965, Emma T. Swann, Cleomine B. Lewis,

74-821 0—67——13
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and Michael Schwartz, according to committee charge records—would
you similarly describe to the committee that item?

Mr. Gray. This trip, the ticketholders of record were Emma T.
Swann, Cleomine B. Lewis, and Michael Schwartz. The immigration
records indicate that Emma T. Swann, Corinne A. Huff, Adam C.
Powell, and Carroll Swann departed from Bimini on——

Mr. PartersoN. Departed to Bimini?

Mr. Gray. Departed to Bimini, and that they had arrived on com-
mercial airliner July 1, 1965, at 10:10 p.m., and they departed for
Bimini July 2, 1965, 9 a.m.

The next column indicates that Emma T. Swann, Corinne A. Huff,
Adam C. Powell, and Carroll Swann returned from Birini to Miami.
Now, they didn't all return the same date. Emma Swann arrived on
July 12; Corinne Huff on July 13; Adam C. Powell on July 13, and
Carroll Swann on July 12,1965,

The next column shows that they departed on commercial airliner
from Miami, Emma Swann on July 12; Corinne Huff on July 13;
Adam C. Powell on July 13; and Carroll Swann on July 12, 1965.
We don’t have the dates of departure for Emma Swann or Carroll
Swann, but—ol, this is the arrival in Miami, excuse me.

Corinne Huff arrived in Miami and Adam C. Powell arrived in
Miami at 4:10 p.m. They departed from Miami by commercial air-
liner at 5:45 ]i).m., same day.

Now, we also have Emma Swann departing from Miami at 11 a.m.
on July 12. They all used Chalk’s Air Service.

Now, the two checks indicate that both Emma Swann and Cleomine
Lewis denied making this trip.

Mr. ParrersoN. Thank you, Mr. Gray.

Now, could we go to page 2 of your analysis and tabulation? And
I refer particularly to the fifth group trip which I note merely reflects
a trip down to Bimini. Would you describe, please, for Odell Clark.
Carol T. Aldrich, Adam C. Powell, and Cleomine B. Lewis—do you
see the entry I am referring to?

Mr. Gray. Yes.

Mr. Parrerson. Will you describe that for the committee, please?

Mr. Gray. The first column indicates that the travelers of record,
at least, on the commercial tickets to Miami, were Odell Clark, Carol
T. Aldrich, Adam C. Powell, and Cleomine B. Lewis.

The next column shows that the immigration record shows that
Adam Clayton Powell III, Carol T. Aldrich, Adam C. Powell, and
Corinne Huff departed from Miami to Bimini on the same date. ’I‘hey
all arrived in Bﬁ:.mi on January 23, 1966, and they all departed to
Bimini on January 24, 1966. They all arrived in Miami at 7:40 p.m.,
on the 23d, and departed for Bimini at 9 a.m. the next morning, except
for Carol T. Aldrich, We couldn’t find a record of her.

Mr. ParrersoN. Then the ouly departure you found, I take it, re-
‘laaitedgg(é ;nther Odell Clark or Adam Clayton Powell III, on January
31,1
Mr. Gray. Yes. As far as the airline or immigration records were
concerned, Adam Clayton Powell ITI. or whoever used the airline
ticket issued in the name of Odell Clark, departed from Miami Jan-
uary 31, 1966, and at 12:30 p.m.
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Mr. Parrerson. Now, Miss Lewis denied making the trip involved,
is that correct {

Mr. Gray. Yes, sir.

Mr. ParrersonN. Adam Clayton Powell IIT does not appear on the
payroll of the House Education Committee ?

r. Gray. No,sir.

Chairman CeLLer. Any questions?

Mr. ParrersoN. If we are through with the exhibit, I would like to
ask the witness a few other questions.

All of the trips, Mr. Gray, between Washington, D.C., and Miami
and back, were charged to the House Education and Labor Committee,
is that correct ?

Mr, Gray, Yes; all of those that we covered, yes.

Mr. Parrerson. Does it appear from your tabulations that a great
deal of travel was made by persons using names other than their own ¢

Mr. Gray. Yes, sir; it does.

Mr. PaTrerson. Does it appear that a great deal of travel has been
charged to the committee which, in view of the ultimate destination,
may well have been for personal reasons?

Mr. Gray. Yes; I would say so.

Mr. ParTersoN. Does it appear that persons traveling on committee
funds may not have been on the staff ?

Mr. Gray. Yes,sir.

Chairman Cerrer. How many of the latter type of persons who
traveled, whose cost of travel was charged to the committee, were not
on the committee staff—how many such cases are there, about, in your
examination, going buck 2 years?

Mr. Gray. Well, actually, Mr. Chairman, there has only been two or
three cases that have been pretty conclusively shown. I believe one
was brought out in the Hays report of four people going to New
York who were not on the staff of the committee, I believe I was—

Mr. ParrersoN. Are you referring to Miss Dargan’s testimony #

Mr. Gray. Yes.

Chairman CeLLek. That is an indication of the ones you pointed out
this morning ?

Mr. Gray. Yes,sir.

Choirman CeLLer. And there are probably others that you haven’t
averred to which are in these records presented this morning?

Mr. Gray. There may be, sir.

Chairman CrLLER. Any questions?

Thank you very much, Mr, Gray.

Mr. Pepper?

Mr. Perrer. May I get again from you the figures? Did you give
a figure of $23,000 representing the nl;proximate aggregate of the
travel charged to the Education and Labor Committee in the Eighty-
seventh antF Ei;rllt.ﬂr—nimh Congresses

Mr. Gray. Eighty-seventh and Eighty-eighth, sir. We looked at
vouchers for about 320 tickets totaling about $23,800 in the 87th and
88th Congresses.

Mr. Perrer. They were tickets with respect to which there appeared
to be a connection, the people that made the trip to Miami also made
the trip to Bimimi?
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Mr., Gray. No, that would be all travel, sir, by the committee. That
isall travel.

Mr. Perrer. It is mentioned on these sheets of yours here?

Mr. Gray. Yes, the other schedule that was introduced.

Mr. Peerer. I mean, I want to get it clear in my mind, you are sug-
gesting that about $23,000 was the total cost of the travel of the parties
who traveled between Washington and Miami and Miami to Wash-
ington, who also, from the other data, that you discovered from the
other airlines between Miami and Bimini, and from immigration, in-
dicated they also went from Miami to Bimini during the trip, is that
correct ?

Mr, Gray. No, sir; the 323 tickets totaling $23,800 were the tickets
we covered in our examination. They may have been tickets to any-
where in the United States.

My, Peerer. Have you made any total of the cost of the tickets that
were charged to the Education and Labor Committee by parties—
either the chairman of the committee or employees of the commit-
tee—who appeared also, ir addition to going from Washington to
Miami, went to Bimini on the same trip—have you totaled that?

Mr. Gray. We haven’t totaled that, but we could very easily, sir.

Mr. Peprer. Would you total that for the committee, pleasef

Chairman Cerrer. That is very important. Would you total that
forus?

Mr. Gray. Yes.

Mr. Moogre. Mr. Chairman, both with respect to the 87th and 88th
Congress, I understand the records are limited. But if you will make
that separation ?

Mr. Gray. Yes.

Mr. PartERsoN. Mr. Gray, I don’t believe we have the records of the
87th and 88th Congresses, do we, with respect to Bimini?

Mr. Gray. No,sir; I am sorry, I thought he meant the work we did
with this spread sheet over here for the 89th Congress.

Mr. Moore. Mr. Gray, can we determine, as I understand, the figures
you have given us are sort of bald travel figures for everybody on the
committee?

Mr. Gray. Yes,sir.

Mr. Moore. Isthere any method whereby you can separate from that
total figure those trips which would have occurred between New York,
Washington, and Miami ?
hMr. GRraY. Yes, sir; we nave those tabulated. We can separate
those.

Mr. Moore. And do you have available to you records that could
match those trips up with flights to Bimini?

Mr. Gray. No,sir; because of the Jack of airline detail records. You
see, in order to do that, we have to have the actual flight conpon that
is taken up at the gate, when you go through the gate, and the airlines
keep those only 2 vears, and they destroy them after that.

Mr. Moore. With respect to the records of Chalk Air Taxi, or any
one of the private air taxi charterers in the Miami area, do you have
any records for the 87th and 88th Congress that are available to you?

Mr. Gray. Yes, sir; I believe we do, but. it would be impossible for
us to tie that with commercial carriers’ records going down, because
all we have is the date of ticket purchased rather than date of travel.
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Mr. Moore. You don’t have the date that ticket was used ?

Mr. Gray. No,sir.

Mr. Moore. You do have also the immigration records covering the
time period of the 87th and 88th Congress, I understand?

Mr. Gray. They would be available. We haven’t examined them
for that period.

Mr. Moore. I understand the gentleman from Florida, he would like
to have separated from the total figure in excess of $23,000, as much as
ﬁrposg.ib]e, to separate the number of trips that came out of New York,

ashington, to the Miami area. Can you do that?

Mr. Gray. We can do that on the basis of ticket purchases; yes, sir.

Mr. CormaN. Mr. Chairman?

Chairman CeLrer. Mr. Corman.

Mr. Corman. I would like to ask the witness if you can separate out
the figures of airline travel where the traveler stayed overnight outside
of Washington, and did not claim per diem expenses. ould those
figures be available for the 89th Congress?

Mr. Gray. Yes, sir; I believe that most of those are reported in the
Hays report now, sir.

Mr. Corman. Thank you. I would like a tabulation of the total
cost of those tickets from you, if we may.

Mr. Gray. We will do that.

(The document referred to is as follows:)

Commillee on Educalion and Labor—Number and dollar amount of trips for which
no claim for subsistence was made, 89th Cong.

Miami travel Other travel Total
Name of traveler
Number | Amount | Number | Amount | Number | Amount
of trips s of tripst of trips ¢
\ldrich, Carol T...oc. cceeeees 2 $153.72 0 $ 0 2 $153.72
Anderson, Donald. ._......... 0 0 14 328,97 14 328.97
Berens, Doralf 1 99.12 2 36.00 3 136,12
brese, ‘Teresa 0 ] 5 82,45 [} 82,45
Clark, Odell..... 9 717.68 41 "Lz 50 1,700,258
Dargans, Loutse. 0 0 1 18. 00 1 18.00
Derrickson, Russell 0 0 2% 462,85 2 462.85
Givens, Sylvia 1. 2 149,07 0 [] 2 140. 07
, Aurora.. . 4 307. 44 3 54. 00 7 361, 44
Henderson, Will. 0 0 4 500,71 4 500,71
Himes, Dorothlw 3 230.58 8 108,85 9 830.43
Tuff, Corrine A ... 1 56.28 9 180,25 10 236,53
Awi:! Cleomine 11 940,17 11 199.05 1,140,12
Powell, Adam C 16 | 1,280.40 o 1,100.02 s 470.42
dchwartz, Michael. 2 153.72 1 18,00 3 171,72
tone, C. Bumner..... 8 584,85 50 1,150,756 a7 1, 744. 60
Bwann, Emma, T_... 17 1,310.90 2 412.84 ] 1,720.74
Vidal Chacon, Alfredo 0 0 3 06,74 3 96,74
Warren, John‘ ) 6 491, 40 8 146. 54 14 637,04
B 82 | $8,400.63 264 | $6,086.19 340 | $12,576.82

! One-way travel tabulated as 1 trip; round trip travel tabulated as 2 trips.
? Adam C. Powell made personal relmbursement of $92.68,

Mr. Corman. T understand that those facts would not be available
for the 88th and 87th Congress, because there is no record of when the
tickets were used ?

Mr. Gray. That is right, sir.

Mr. CormaN. Thank you.
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Chairman CeLLEr. Yes, Mr. Jacobs?

Mr. Jacoss. Mr. Chairman, I should like to ask Mr. Gray, in re-
sponse to a question propounded by Mr. Patterson to you, you said
that there were several instances in which trips charge({ to the Com-
mittee on Education and Labor were not made to further the business
of that committee, and subsequently the questioning indicated that
y?u are unable to match trips to Miami with trips to Bimini in point
of time,

On what did you base your conclusion that trips have been made on
business other than committee business, and then charged to that
committee,

Mr. Gray. I believe, sir. this schedule would show in certain
instances, that there was practically no time elapsed from the time a
traveler would arrive in Miami and depart for Bimini and come back
into Miami from Bimini, and I say it appeared that no official business
probably was conducted at that time.

Mr. Jacoss. Then the facts on which you base your conclusion were
notdfgact-s as to when the tickets were purchased, but when they were
use

Mr, Gray. Yes, sir; in this schedule, it is all based on actual usage
of tickets.

Mr. Jacoss. During the 89th Congress?

Mr. Gray. Yes, sir.

Mr. Jacoss. During the 89th Congress there is data with reference
to the time the travel was actually done?

Mr. Gray. Yes, sir. .

Mr. Tromseon. Will the gentleman yield ?

Mr. Gray, can you furnish us a list of the conmittee personnel who
have been named in this inquiry today, if those names are shown on
the immigration manifests for time leaving for Bimini and time re-
turning from Bimini during the 87th and 88th Congress. )

Mr. Gray. Ithink I understand you, sir. You mean just from im-
migration records as to times of arrival and departure by anyone on
th?{ ('.ongmittee, is that right, without relating it to the usage of airline
tickets

Mr. Tromson. It would be better if it could be related, but it might
be helpful if you could supply the list of committee personnel who—
or any of the names that are listed on your sheets here today, who went
to Bimini and returned to Miami during the 87th and 88th Congresses.

Mr. Gray. Yes, sir; we can get that for you, if the immigration
records run back that far, and I am certain they must.

Chairman Cerrer. Mr. Geoghegan.

Mr. GeocuecaN, Mr. Gray, has Mr. Powell reimbursed the House
for any of the travel shown on the schedule which has been received in
evidence today as Gray exhibit No.2? _ ) .

Mr.Gray. Yes,sir; the last entry on that schedule, Sylvia J. Givens,
Mr. Powell has reimbursed the ﬁouse for Miss Givens’ trip from
Washington to New York to Miami, but has not reimbursed for Miss
Givens’ return flight from Miami to the District of Columbia.

Mr. GeocrecaN. In connection with that same trip or trips about
that time, did Mr. Powell reimburse the committee for any of his
travel or for any persons traveling with him? Does the Hays sub-
committee report indicate that?
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Mr. Gray. The report shows specific reimbursement. I think Mr.
Powell, at the time he reimbursed for Miss Givens, paid for about
$900-some worth of travel.

Mr. GeoeneeaN. Which had been previousiy charged to the
committee ?

Mr. Gray. Which had been previously charged to the committee;
yes, sir.

Mr. GroanrgaN. These repayments were made after the Hays sub-
committee commenced its investigation?

Mr. Gray. Yes, sir.

Mr. CormaN. May I inquire—the only one that was reimbursed
by the Member-elect that is shown on this schedule is the one that you
mentioned, the last one, that is the only one that he has reimbursed for?

Mr. Gray. Yes, sir.

Chairman Cerrer. Mr. Moore.

Mr. Moore. Mr. Chairman, may I inquire of Mr. Gray whether or
not consideration of the Gray exhibit No. 2, which is three sheets,
whether or not you have been able to arrive at a dollar value with
respect to the travel reflected upon that exhibit?

Mr. Gray. We certainly can, sir. We have worked on this until 11
o'clock last night with the information that we got yesterday from the
flying services, and we can very easily assess a dollar amount.

Mr. Moore. Mr. Chairman, I think we ought to have that.

Chairman CerLer. Will you supply that to the committee, please?

Mr. Gray. Yes, sir.

(The document follows:)

Commitlee on Education and Labor— Number of trips and total dollar value of ircvel
for persons appearing on the analysis of Miami travel schedule (Gray exhibit
No. 2), 89th Cong.

Miami travel
Number of Amount
trips !
Aldrich, Carol. . .. e iiciccaeemcceaseaaa. 2 $183.72
Berens, Donald. ... ... .. ... . - 1 99.12
Clark,Odell .. _____ . ... 9 717.98
Givens, Bylvia . 2 140.07
Harrls, Aurora.____. . 4 307. 44
Himes, Dorothy. .. . 3 230. 58
Huft, Corinne. . 1 58. 28
Lewis, Cleomine 11 940.17
owell, Adam C., I 16 1,280, 40
Schwartz, Michae 2 153.72
tone, C. Sumner 8 584.85
Swann, Emme - 17 1,316.90
arren, JONN E .. oo cieccccmcacermcsaennaranascascmmananmn - 6 491. 40
OBl e e e e ce e cccccc e cmmcsanmmcanamesesseessam s ran 82 6, 490. 63

1 1-way travel tabulated as 1 trip; roundtrip travel tabulated as 2 trips.
* Adam C. Powell made personal relmbursement of $02.68.

Chairman CerLrer. Any other questions?

Thank you very much, Mr. Gray. I want to compliment you and
your staff on the very fine piece of work. '

Mr. Gray. Thank you, sir.
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Chairman CeLLer. Our next witness is Mr. Ford, of Barclays Bank,
in New York City.

Mr. Ford?

(Whereupon, Dennis Ford was duly sworn.)

TESTIMONY OF DENNIS FORD, SUBMANAGER, BARCLAYS BANK,
D.Cc.0.

Mr. Geoenecan. Please be seated, Mr. Ford.,

For the record, will you give your full name?

Mr. Forp. Dennis John Ford.

Mr. GeocrieeaN. And you are associated with Barclays Bank in
New York?

Mr. Forp. Yes,sir; I am submanager.

Mr. GEocHEGAN. Give us your position?

Mr. Forp. Submanager.

Mr. GeoguEGAN. And where is Barclays Inc. ?

Mr. Forp. Inthe United Kingdom.

MI‘.QGEOGIIEG:\N. Will you give the full name of the bank or correct
name?

Mr. Forp. Barclays Bank, D.C.O., 54 Lombard Street, London.

c Ml; GeoenecaN. Mr. Ford, do Barclays have branches in New York
ity ?

I&rr. Forp. It does; yes, sir.

Mr. GeooregaN. How many?

Mr. Forp. Two.

Mr. Grocuecan. Where are they located ?

Mr. Forn. 300 Park Avenue and 120 Broadway.

Mr. GeoguEGAN. Isit in one of these banks where your office is?

Mr. Forp. Yes, sir.

Mr. GeoeiecaN. Which one is that?

Mr. Forp. 120 Broadway.

Mr. GrocneGaN. Does Rarelays have any bank branches in the Ba-
hama Island group?

Mr. Forb. Yes, sir.

Mr. GeocrEcaN. Where are they located ?

Mr. Forn. In Nassau.

Mr. GEociegaN. What is the nddress?

Mr. Foro. We have a number of branches there. The prineipal one
is Bay Street, Nassau.

Mr. Geociieean., And again the full name of the bank is?

Mr. Forp. Barclays Rank, DCO.

Mr. Geoonieean. Now did you or any person identified or associated
with Barclays in New York receive a subpena to produce certain
account records in the name of Adam Clayton Powell and Huff Enter-
prises, Ltd.?

Mr. Forp. Yes, sir. .

Mr. Groeurean. Do you have a copy of that subpena with you?

Mr. Forp. No. Idon’t. Itisinmy officein New York.

Mr. GeoeneeaN. Do you have any records to produce with respect
to that subpena?

o I(\il'r. Forp. No, not with me. We searched our records and couldn’t
nd any.

Myr. GeocneaaN. What records did you search?
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Mr. Foro. Searched current accounts, savings deposit accounts.
Mr. GEogiirGaN. Where.
" Mr. Forn. In the two New York offices.

Mr. GeocHEGaN. Did you make any effort to determine whether
accounts in these names were located in the branch or any of the
branches in the Bahamas?

Mr. Foro. No. There was nothing to indicate on the subpena.

Mr. Geocriegan. I didn’t understand your answer.

Mr. Forn. We did not, but there was nothing on the subpena to in-
dicate that we should endeavor to get this information from our
branches abroad.

Mr. Geoenecan. Would you do that, please?

Mr. Forn. Well, we will endeavor to do so, although I do believe
that this is not within our power to do so.

Mr. GeoeueEGcAN. Mr. Ford, certainly the committee does not wish
to in any way appear to be overbearing with respect to you.

I understand you are undoubtedly carrying out your instructions,
but I think it would be best if you or your attorneys representing the
bank contacted counsel for the committee because we are interested
in having you respond to the subpena and having the bank respond
to the subpena and produce the accounts of records in any of its
branches in the names of Adam C. Powell and Huff Enterprises, Ltd.

And I would like to say further that counsel for Barclays was in
contact with counsel for the Select Committee, Mr. Robert Patterson,
Jr., on Friday, and your counsel was advised by Mr. Patterson that we
were interested in having you produce the records of accounts in these
names indicated in your branches in the Bahamas.

Mr. Forp. Our legal adviser did tell us this later on Friday evening,
but he said he thought the records in the Bahamas were beyond your
jurisdiction.

Mr. GeocHEeaaN. Then is it Barclays’ position you are not respond-
ing to the subpena by reason of the fact that this committee lacks the
power to subpena those records in the Bahamas?

Mr. Forp. As I see it, partially, yes, sir.

Mr. Moore. Are you a lawyer, sir?

Mr. Foro. No.

Chairman CerLer. Were you so advised by your counsel {

Mr. Forp. Yes, sir.

Chairman CeLLer. You were advised, I believe, that you could have
counse] present with you. Why isn’t your counsel present with you?

Mr. Foro. We were only told of this meeting late on Friday evening.

We consulted our legal adviser then and he suggested that we send
you a telegram advising that we had no records in New York and I
haven’t had a chance to meet him again since then.

Mr. GeoeecaN. We did receive that telegram which I will read
into the record.

Reference your subpena duces tecum dated February 9, 19687, we respectfully
advise our investigation indicates neither of our New York branches has any
account or any records relating to Adam Clayton Powell or other person or en-
tities named therein.

None of the staff of either of our branches hds any information in the fore-
going premises, Stop. Under these circumstances. we assume you will agree we

cannot make any effective response with respect thereto beyond this telegraph.
Stop. Barclays Bank D.C.O.
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That telegram was dated February 11,

Chairman CerLer. The committee will keep you under call as o wit-
ness, sir.

Mr. Moore. Mr. Chairman, because of the response of the witness
that is here at the present time, I find some conflict in the telegraph
as opposed to the observations which the witness has volunteered.
And I understood that he said to us that he could not or did not re-
spond to the submission of records of either of the two specific in-
q}ulxiries, Mr. Powell or Huff Enterprises, by reason of the fact that
the subpena itself did not demand that such production be made.

Now, I take it that the telegraph in response over the signature
of Barclays Bank, is a restatement substantially of the fact that you
are not going to respond simply because the subpena did not com-
mand you to respond with respect to any accounts in the Bahamas or
is it the bank’s position that this is outside of the jurisdiction of this
committee to command you to respond in that regard ?

Mr. Forp. The subpena was addressed to our two New York offices
and the reply relates to them.

There is no record in those offices. And a subsequent telephone
call, I do believe our legal adviser was told that you were more inter-
ested in our business in the Bahamas.

Mr. Moore. Do the Barclays have any other operating entities
within the United States other than those two which you have identified
as being in New York?

Mr. Forp, Wealso have a branch in the U.S. Virgin Islands.

Mr. Moore. Beyond that, are there any others operating ?

Mr. Foro. Within our group, we have another bank in California,
Barclays Bank of California, which is a separate legal entity.

Mr. Moore. I understand that you are the submanager of Barclays?

Mr. Forn. Yes,sir.

Mr. Moore. In New York?

Mr. Forp. Yes,sir. :

Mr. Moore. Can you tell us whether or not there is carried by Bar-
clays, either of the two Barclays Banks of which you have specific
knowledge in New York, any accounts which might be called foreign
accounts, or accounts that either are from citizens of the United
States, reflecting deposits in Barclays banking identity in a foreign
country or by the reverse, any foreign citizen that is depositing to
Barclays accounts in New York.

Mr. Fcro. Yes, sir.  Our principal business entails nonresidents in
the United States.

Mr. Moogre. Does it also show individuals that are residents of the
United States doing business with Barclays in any one of a number
of foreign countries?

Mr. Foro. No.

Mr. Moore. It doesnot?

Mr. Forp. No.

Mr. Moore. It would appear then that Barclays take the positions
they have committed themselves for limited banking practices in the
United States of America, that by reason of your answers, that seem-
inﬁly thus far, we cannot touch any information which may be avail-
able in the indexes of Barclays banking facilities in any one of your
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foreign operations or operations outside the continental limits of the
United States?
" Mr. Foro. This would be so, yes, sir.

Chairman Cpurer. Mr. Corman.

Mr. Corman. Mr. Chairman, I would like to inquire, if I pre-
sented what purported to be draft on Huff En’erprises, Ltd., at your
New York office, how would you ascertain whether the draft was good
and how long would it take youtodoit?

Mr. Foro. We would mail it down, this is a check drawn on an-
other branch of our bank.

Mr. CorMaN. Yes, sir, your branch in the Bahamas?

Mr. Forp. We would mail it down to that branch. We could in
fact telephoie them.

Mr. CormaN. If you were in a hurry, how would you find out?

Mr, Foro. We would telephone the branch and ask them.

Mr. Corman. You have no records in New York to assist you in

mﬂ[:aﬁgan. No.

Mr. CormaNn. You can find out by telephone calle to your branch

in the Bahamas whether it is good or not {
r. Forp. Yes.

Mr. CormaN. Would you honor the check by virtue of the informa-
tion received in the telephone call, assuming that it was favorable?

Mr. Foro. It is hard to give a categoric answer to this. I mean
we wouldn’t know whether the signatures were genuine or forged
it would depend upon the standing of the person presenting it and
amount concerned.

Mr. Corman. You would be able to ascertain whether there was
a:u ag.cmunt in that name and what the balance was by a telephone
c

Mr. Forp. Yes, sir.

Mr. GeoguaGeEN. Mr. Ford, would you identify the name of your
counsel in New York City with whom Barclays has been discussing
the matter of this subpena.

N %Ir. Foro. His personal name is Mr. McCulloch of Appelton, Rice
erTYy.

Mr.rilthnmon. Mr. Ford, you have identified Barclays Bank of

California, which although a separate legal entity, is associated in

some fashion with Barclays Bank, D.C.O.

Are there any other banking entities physically located within the
United States of America which are in any way affiliated with Bar-
clays Bank D.C.O.%

r. Forp. No.

Mr, Parrerson. There is a bank, isn’t there, Mr. Ford, Barclays
Bank, Ltd.?

Mr. Forpo. That is the principal company in the United Kingdom.
It doesn’t have an office here, it does have a representative.

Mr. Patrerson. But affiliated

Mr. Forp. It owns Barclays Bank, D.C.O. )

Mr, ParTersoN. And has an address on Park Avenue, New York

City?
ﬁr. Forp. Yes,sir. Butthereis only an individual there. There is
no bank.



200 IN RE ADAM CLAYTON POWELL

Mr. Parrerson. They don’t conduct any banking business?

Mr. Forp. No.

Chairman Crreer. Mr. Ford, you are not dismissed as a witness,
You are still under call under the subpena awaiting further action by
this committee. You are temporarily free to leave.

Mr. Geoarieaan. Mr. Ford, are your branches separate corporations
or are they all part of one corporation formed in the United Kingdom ?

Mr. Forp. That is not an easy question to answer. There are a
number of companies within the ql%arclays group. And Barclays
Bank D.C.0. has some 1,500 branches in different countries.

Mr. GeogiirgaN. And New York branches and branches in the Ba-
hamas are part of the snme corporate entity?

Mr. Forp. Yes, sir.

Mr. GroanieaaN. I have nothing further.

Mr. Moore. Mr. Chairman, may I inquire of Mr. Ford, would you
accept deposits to any one of a number of foreign accounts at your
New York office or your New York banking facility to any one of the
accounts which may be carried by Barclays throughout the world?

Mr, Forn. Not. deposits per se. If you came in and asked us to
transfer money to your account in another branch of the bank, this
we would do.

Mr. Moore. But it would be necessary for you to have an account,
an outstanding account at Barelays, let's say, New York facility and
this is simply a request of a paper transaction.

You would not take direct deposits in New York to your Nassau
facility?

Mr. Forp. If you came in and gave us a deposit, we would ask you
to fill out the particulars on a transfer form and we wonld transfer
the money for you, as we would whether you had an account or not.

Mr. Moore. In other words, if I did not have an account at your New
York banking facility, and I wanted to make a deposit to your Nassau
facility, I could do that through your New York office?

Mr. Forn. Yes,sir. You could in fact do it, T think, through almost
anﬂx\ merican bank too.

r. Moore. We are particularly interested in the banking system at
Barclay.

Mr. i;‘mm. The point is that this is not a particular function. Tt is
something which is done for anyone who comes into the bank.

Mr. Moore. The question of course in its unrefined way, is whether
or not you will receive funds and a request being made that they be
credited to an account in one of your other banking facilitics in any
one of the other nations of the world where you operate and the answer
to the 11105tion is yes, you would?

Mr. Forp. Yes,sir.

Mr. Moore. And yet you would not at the same time, respond to a
subpena of this Congress that would cause you to present to us any
records that would reflect such transfers?

Mr. Foro. We would, if such transfers were effected on our books,

es, Sir.
Y Mr. Moore. But I meant, in the name of the submatter of this
inr’uir , Mr. Powell or Huff Enterprises, you wouldn’t consider it
unless there was a deposit, that you could not produce any records in
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any one of your other facilities concerning either of those two par-
ticular individuals.

Mvr. Foro. If somebody had come to us during the last 6 years and
asked us to do so, we would have done so and we made a preliminary
investigation to see if this in fact has happened.

It hasn’t been possible to find if there has been any in any of the
transfers made over the past few years.

Mr. Mooxe. Do you operate under some sort of reciprocal arrange-
ment between Her Majesty’s Government and the United States here
in the United States or must you make specific application to the
holder of the currency or appropriate banking officials of our (Govern-
ment. for a right to do business in the United States?

Mr. Forp, I think we made a specific application to do this.

Chairman Crrrer. What is your answer ?

Mr. Moore. They made specific application,

Chairman Cerier. Did you make your application to the New York
State superintendent of banks, or did you make your application to the
Comptroller of Currency in Washington ?

Mr. Forn. T am not qaite sure. This happened before I arrived in
the United States myself.

Chairman Crruer, Is it a domestic corporation that owns Barelays
Bank of New York? You said no. Now, in other words, before you
operated in New York, before Barclays Bank operated in New York,
they had to go to some anthority to get permission. Was your applica-
tion directly to the State superintendent of banks or to the Comptroller
of the Currency ¢

Mr. Forp. I think to the State superintendent of banks, but. I do not
know exactly.

Chairman CerLrer. And to obtain a branch you also had to go to the
State superintendent of banks; is that correct?

Mpr. Forn. I believeso: yes,sir.

Chairman Cerier. Doesthe State superintendent of banks know that
you do not. respond to a subpena of the type that has been served on
Barclays Bank on the score that a place like the Bahamas is outside
the United States and you will not. produce those records?

| Dl;es the superintendent. of banks of the State of New York know
that?

Mr. Forp. Tdon’t think we have been specifically subpenaed.

Chairman Cerrer. What isthat?

Mr. Forp. I do not think your subpena specifically asked us on the
documents to produce books which are domiciled outside the United
States,

Chairman Cerrer. What I am driving at is this: this outfit has the
rare privilege of doing business in the State of New York, and now is
not cooperative in responding to a subpena issued by a select committee
of the House of Representatives.

I think the superintendent of banks ought. to be apprised of this
situation.  And I am going to ask counsel to communicate with the
State superintendent of banks.

The Chair will now direct you, as a responsible officer of Barclays
Bnnk,l to produce the records that were mentioned in the subpena
served.
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Do you get that clearly?
r. Forn. Yes, sir,

Chairman CerLer. Especially including the records that are in the
Bahamas. Do you understand that?

Mr. Forp. Yes,sir.

Chairman CeLLer. Now, you are not dismissed, as I stated before,
you are still under call awaiting further action by this committee.

Mr. GroonaceN. May I make a suggestion to the witness that he
keep in contact with counsel for the committee.

Mr. Forp. Yes,sir.

(Witness temporarily excused.)

Chairman CeLLer. Our next witness is Miss Corinne Huff.

Is anybody here representing Miss Huff ?

Will counsel relate the efforts that have been made to serve Miss
Corinne Huff with a subpena.

Mr. Geoanraan. Mr. Chairman, the select committee issued n
subpena directing Corinne Huff to appear before the select committee
at 10 o’clock this morning. We asked the cooperation of the State
Department to serve Miss Huff in the Bahamas and we have received
from the State Department the following communication. This is
from the American consulate in Nassau.

To the Honorable Emanuel Celler, Chairman of the Select Committee, House
of Representatives. Subpena issued pursuant to Iouse Resolution 1, 90th
Congress was delivered to Corlnoe Huff at 3:30 p.m., February 11, by Bahamian
attorney. Signed/ Reynolds, American Counsel, Nassau,

Chairman Cerrer. The record will state that Miss Corinne Huff
did not respond when her name was called as a witness.

The Chair now announces the committee will adjourn subject
to the call of the Chair.

(Whereupon, at 12:23 p.m., the committee was adjourned subject
to the call of the Chair.)
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THURSDAY, FEBRUARY 16, 1067

Conoress oF TiiE UNITED STATES,
Housrk oF REPRESENTATIVES,
SeLecr CoMMITTEE,
Washington, D.C.

The committee met at 10 a.m. in room 2141, Rayburn House Office
Building, Hon. Emanuel Celler, chairman of the committee, presiding.

Committee members present : Representatives Emanuel Ccl‘er, James
(. Corman, Claude Pepper, John Conyers, Jr., Andrew Jacobs, Arch
A. Moore, Jr., Charles M. Teague, Clark MacGregor, and Vernon W.
Thomson.

Committee stafl members present: William A. Geoghegan and R.
Patterson, Jr.

Chairman Cerieik,. We will come o ovder, Will the uitorneys for
Mrs. Powell identify themselves for the record.

Mr. Raun. My name is Joseph L. Raul, Jr. and my associate will
identify himself.

Mr. Pantagua. My name is Reinaldo Paniagua.

Chairman CeLrer. Isthere any counsel here this morning represent-
ing Mr. Powell?

Mrs. Powell, will you rise please, put your hand on the Bible and
raise your right hand?

Do you solemnly swear in these proceedings to tell the truth, the
whole truth and nothing but the truth, so help you God ?

Mrs. Powert. I do.

Chairman CeLLeEr. You may be seated.

Will the officers close the door, please. The chair wishes to say to
counsel the following: Counsel is advised the select committee is pro-
ceeding in accordance with rule XI, paragraph 26, of the Rules of the
House of Representatives which provide among other things that
witnesses may be accompanied by counsel for the purpose of advising
them concerning their constitutional rights.

Hearings cenducted by the select committee are open to the public
unless the select committee by majority vote orders an executive ses-
sion. Does the witness request that we proceed in executive session?
If so we will consider the request. The answer is “No” for the record.

Mr. Raun. We have no such request.

203
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TESTIMONY OF YVETTE DIAGO POWELL, ACCOMPANIED BY JOSEPH
L. RAUH, JR., AND REINALDO PANIAGUA, COUNSEL

Mr. Groeuraax. Will the witness identify herself and state her
nume for the record?

Mus, Powrrr. Yvette Dingo Powell.

Mr. Greoaniraan. Arve you also known as Yvette Marjorie Flores?

Murs. Powkri. Yes.

Mr. Groaursan. You are the wife of Adam Clayton Powell?

Mrs. Powenn, Yes, sir,

Mr. Groeriraan. When were you and Mr. Powell married?

Mprs, Powernn. December 1960,

Mr. Groatiraan. Where were you married ?

Murs. Powern, In San Juan, P.R.

Mr. Groankaan, When did you first commence to work for Mr.
Powell?

Mrs, Powernn. 1t was in 1958 here in Washington.

Mr. Geoaurdan. Did you work on congressional payroll at that
time?

Mrs. Powrnn. Yes, sir; Tdid.

Mr. Grocnrcan. Do you veeall where yonr oftice was!?

Mrs. Powen, Yes, it was in the Old House Office Building.

Mr. Groanteean. Two years after you commenced to work with Mr,
Powell you were married to him?

Murs. Powern. That is correet.

Mr. Groaneaan, Where did you make your home after your mar-
ringe?

Mres. Powern. Right here in Washington.

Mr. GroaneaaN. Do you reeall the address ?

Mrs. Powernr. Yes. It was 16 Gessford Court, SI¢,

Mr. Groanraan. For how long did yvou live with Mr, Powell at that
address?

Mrs. Powent. About n year.

M. Groaiteaan. Then what did yon do thereafter?

Mrs. Powene. We went to Puerto Rico just for a couple of weeks
on vacation but then 1 was pregnant and had to stay in bed beeause
of the doctor's instructions and then T stayed in San Juan, P.R.

Mr. Groanraan. And you have made your residence in San Juan
since that time?

Mrs. Powkrn. Yes.

Mr. Groaneaan. At what address or addresses have you lived in
the San Juan area?

Mrs. Powrnn. It is in the outskirts of San Juan, San Ordo area in
Catano.

Mr. Groonegan, For how long did you continue on the congres-
sionnl office payroll of Mr, Powell,

Mrs. Powers. As far as 1 know, until December of lnst year,

Mr. Groanrraan. Until December 19662

Mrs. Poweni, Yes,

Mr. Geoanrcan. Now, during this period in 1961 when you returned
to Puerto Rico and December 1966 did you have oceasion to come
back to Washington?

Mres, Powern, Ohyes, I tried to. T mean I wanted to but-——v
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Mr. Grocnrcan. Approximately how many visivs back to Wash-
ngton did you make during that h-year period

Mus, Powrne. Ohy 1 was only here twice,

Mr. Groaiieaan. Now, how long did you stay on those visits?

Mrs. Power, Once 1 was here about a week and the last. time only
about 3 days.

Mr. Grocnreean, Did you visit New York City at any time during
that period ?

Mrs. PoweiLn, Yes: one occasion.

Mr. Geosnrean. For how long were you there!?

Murs. Powenn. Forabout.n month.

Mr. Groankaan. Was that in connection with one of these two
visits to Washington ?

Mrs. Powent, Yes: it was at the snme time when I came to Wash-
ington.

fr. Groanraan, When was this{

Mrs. Powrrn, This was in 1964, around the summer, July or some-
thing like that.

Mr. Groaineean. You spent approximately a month in New York
al that time?

Mrs. Powenn. Yes.

Mr. Geoaurean. Where did you stay, if you veeall?

Murs. Powenn, I stayed with some friends of mine in Long Island.

Mr, GeounraaN, Was Mr. Powell with you?

Mrs. Powenn. No.

Mr. Groankcan, Were you doing any work in connection with his
congressional oflice at that time?

Mrs. PowgrL, No.

Mr. Grociieaan. Now did you perform any services in connection
with the operation of Mr. Powell’s congressional oflice during this
period of time beginning in 1961 when you returned to San Juan?

Mrs, Powkni, Well, I did at the beginning, after our son was born,
he kept sending me mail and work to do back in Puerto Rico and it
was, well T feel it was full-time job at that time with the amount of
work he would send and—-

My, Grouniraan. What would you do with themail? .

Mrs. Powknt. Mostly translations and answer the people and make
appointments——

{r. Geoanieean, For the most part this was mail that was received
by Mr. Powell in Spanish ?

Mrs. Powenn, Yes, most of it.

Mr. Groankasan. Did you translate it into English or was this mail
that was received in English and required a translation into Spanish,
orboth?

Mrs. Powrrr., No; it was usually from English to Spanish—I
mean—I am sorry—from Spanish to English so he could understand
it.

Mr. Groanraan. Now you were doing this during the period of the
87th Congress which ran from January of 1961 until late in 1962,
Can you tell us approximately how many hours per week you would
have todevote to t‘l 1s work ¢

Mrs. Powsrr. It is hard to figure. I would probably say about 5
or 6 hours a day.

Mr. Geooneean. A day, during this period of time?

74-821 0—07——14
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Mrs. PoweLL. Yes.

Mr. Geoonieean. Now, did you continue to perform services at that
level during the 88th Congress which began in January of 19637

Mrs. PowerL. Well, yes; I continued to but I sfarted—started

receiving less work.
. Mr. Geoenrgan. Could (’Fou give us some idea as to how much work
in terms of time required to perform this service you were doing
during the 88th Congress? That is, the period generally speaking of
1963 and 1964,

Mrs. Powrrr, 1963-64—about 1963 is the time I started getting
less work from his office in Washington and I would say it probably
wouldn’t amount. to more than 2 hours a day.

Mr. Geoonecan. Did the amount of work actually trickle off to
almost nothing ?

Mrs. PoweLn. Yes.

Mr. Groorecan. When did that occur?

Mr. PowerL. About the summer of 1965; June, July, something
like that.

Mr. GeoeriecaN. When was the last time you saw Mr. Powell ?

Mrs. PowerL. That was September 1965,

Mr. GeogueGcaN. Have you talked to him on the telephone at any
time since then ?

Mrs. PoweLL. No, sir.

Mr. GeocHeEgaN., Have you had any conversations with any mem-
bers of his office staff, congressional office staff or the staff of the
Committee on Labor and Education since that time?

Mrs. Powern, Yes. Thave on several occasions.

Mr. GeoeuecaN. Would you tell me whether or not those conversa-
tions related to any official work of those offices or were they personal
in nature?

Mrs. PoweLr. They were personal.

Mr. GeogHEGAN. When was this last telephone conversation that
you had with Mr. Powell ?

Mr. Raun. I think the question isn’t clear. Mrs. Powell testified
she saw him on September 1965 and there were no conversations since
then. I think that is the answer she gave you before. The question,
therefore, is not clear.

Mr. GeocrEGaN. Where was it you last saw Mr. Powell in Septem-
ber of 1965¢

Mrs. PowerL. In Puerto Rico.

Mr. GeogaEGAN. Did he visit you at your home?

Mrs. PowrLL. Yes,

Mr. GeoarEGAN. Since that date you have not seen him nor have you
spoken to him?

Mrs. PowerLL. No; I have not.

Mr. Grogueean. Is this still your home?

Mrs. PoweLn. Puerto Rico?

Mr. GeogHEGAN. Yes.

Mrs. PoweLL, Yes.

Mr. Grocriecan. Can you tell me when was the last time you re-
ceived any congressional mail, either directed to Mr. Powell’s office or
directed to the committee which was referred to you for reply?

Mrs. PowerLr. From the committee, I don’t remember ever receiving
any work or any mail, but the office, I would say it was around that
same time, that summer of 1965, June, July.
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Mr. GeoeneEuaN. Have you been to Washington since September
1965 prior to this visit.

Mrs. PoweLL. Yes. I came over to Washington August 1966, last

ear.
Y Mr. GeoeneGaN. You didn’t see Mr. Powell on this occasion

Mrs. PoweLr. Noj; I couldn’t. I tried but I couldn’t.

Mr. GeoaHEaaN, Where did you stay on that trip.

Mrs. PoweLL. I stayed at the Sheraton-Park Hotel.

Mr. GeoannecaN. Were you attempting to contact Mr. Powell with
respect to your role as a clerk on his sta

Mrs. PoweLL. And also our personal life.

Mr. Geocueean. Well what efforts did you make to contact M.
Powell at that time?

Mrs. PoweL.. Well I—previously to my coming down I wrote him
several letters to which I didn’t get any answer so finally I decided I
had to see him and sent him another letter and said lywas comin,
down and as soon as I got in Washington I called his office and sai
I was here with our son and wanted to—wanted him to see what the
situation waus.

Mr. GeogHecaN. To whom did you talk to in the office?

Mrs. Powerr. Mr. Chuck Stone.

Mr. GeoesecaN. Do you know whether or not Mr. Powell was in
Washington at the time?

Mrs. PoweLr. Yes; he was.

Mr. Groaneaan. He declined to see you?

Msr. Powers. That is right.

Mr. Geoaniecan. Mrs., Powell, could you recall when the last time
was that you received a check drawn on the U.S. Treasury for payment
for services rendered as a member, as part of your assignment to that
office staff. Let me repeat the question.

Do you recall the last time you received a check from the U.S.
Treasury in payment of salary as a clerk to Mr. Powell ?

Mrs. PowrLL. Yes; actually there were only two checks that I ever
received. That was November and December of 1966.

Mr. Geocrieean. Now during the period 1961 to November 1966,
what was the practice fol]oweg with respect to your salary checks?

Mrs. Power. I didn’t get them.

Mr. Geooneean. They were, to the best of your knowledge, de-
livered to Mr. Powell ¢

Mrs. PowecrL. I think so.

Mr. Raun. Mrs. Powell wanted to make clear—and I think you
ought to.give her a chance—that she has no firsthand knowledge of
what happened, and your question would imply and her answer, I
think, that she did.

I think she would like to make clear that she has no firsthand knowl-
edge of what occurred on these checks.

r. GroouraaN. We hope she will be able to make that clear.

Will the reporter mark the series of salary checks payable to Y.
Marjorie Flores, one for each month, beginning January 1965 until
cither July or August of 1966. Mark those for identification “Mrs.
Powell’s No. 1.”

(The documents referred to were marked for identification as Mrs.
Powell’s exhibit No, 1 and inserted into the record at this point:)
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512,924 |
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Mr. GeocnraaN. Will the reporter hand those checks to the witness?

I would like to ask the witness to look at. these checks which are all
drawn on the U.S. Treasury payable to Y. Marjorie Flores and
examine the endorsement of that name on the back and teil us if the
endorsement in any instance represents her own signature.

Mr. Ravn. Would you just give us a moment, please.

Mr. GeocrecaN, Surely.

Mr. Ravn. Would repeat the question?

Mr. GeocriegaN. Could the witness tell us whether or not the en-
dorsement on the back of those checks, Y. Marjorie Flores, is in her
handwriting ? '

Mrs. Powewr. No, it isn’t.

Mr. Geocriecan. In no one instance it is in your handwriting?

Mrs. Powerr. No.

Mr. Geogtiegan. Do you recognize the handwriting ?

Mrs. Powrre. 1 had never seen these checks until last year in Octo-
ber when the Secret Service agent took them over to me, copies, and
showed them to me. It is not my handwriting.

Mr. GeocrieaaN. Prior to your 1narriage to Mr. Powell and while
you were working in his congressional office staff did you then re-
ceive your salary check?

Mrs. PoweLL. Yes.

Mr. GeocnecaN. You cashed them?

Mrs. Powern. Yes.
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Mr. GeogrEGaN. And it was only subsequent to your marriage that
you stoq;ued receiving the checks yourself?

Mrs. Powerr. Yes.

Chairman CeLLer. Do you know the name or could you identify the
person who signed your name on the back of those checks? Can you
recognize it,?

rs. PowerLL. Well, I am not an expert in handwriting. It does
look familiar to me but—the handwriting in some of them—but I
couldn’t very well—I couldn’t be absolutely sure.

Mr. GeoguEGAN. Mrs. Powell, did you at any time in your writing
or verbally authorize Mr. Powell to receive your checks, endorse them,
and keeg em?

Mrs. Powrrr. No.

Mr. Geocnecan. I believe you testified subsequent to your marriage
you didn’t receive a salary check?

Mrs. PoweLL. That isright.

Mr. Raun. Just one moment please.

Mr. Geoghegan, I think it may be that there is a slight inaccuracy
here that Mrs. Powell would like to explain. There may have been
one or two after the marriage before it. was changed and there is no
certainty that it immediately was changed.

We are trying to make this as exact as possible.

Mr. GeoguegaN. Do you adopt the statement of your counsel as
your own?

Mrs. PoweLL. Yes, that is correct. There were a few right after our
marriage that I did receive.

Mr. Geoenecan. Now, Mrs. Powell, during the period January
1965 to December 31, 1966, did you receive any financial support from
Mr. Powell? I am not asking you the amount but did you receive

:mgr{? )
rs. PoweLL. T received some.

Mr. GeogarGaN. Now, how is that support received? Was it by
check ?

Mrs. PoweLL. Yes.

Mr. Geocurcan. Could you tell us on what bank the checks were
drawn.

Mrs. PoweLr. Sergeant at Arms——

Mr. GeoorEaAN. House of Representatives?

Mrs. PoweLr. Yes.

Mr. Geoauecan. Now if I told you the—strike that. Could you
tell us what was the minimum amount of those checks? What was
the smallest amount approximately in which any check was issued?

Mrs. Powerr. Well, over $200,

Mr. Geonrcan. If T told you that the records of the Sergeant at
Arms Office in the account of Mr. Powell indicated that during this

riod 1965 and 1966, you received checks in excess of $200 totaling

6,850, would that represent approximately what you received in the
way of financial support during that period from Mr. Powell?
rs. PoweLr. Well, I would say that is about right.

Mr. Geoneean. To the best of your recollection, during that period
of time, you didn’t receive any financial support in the form of checks
drawn on any other bank account of Mr. Powell’s?
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Mrs. Powerr. No, I have never received— .

Mr. Geoitesan. To the best of your knowledge, whenever you did
receive a check it was at least in the amount of $200 ?

Mrs. PoweLL. Yes, sir.

Mr. Grouecax. Now, did Mr. Powell provide any other form of
support such as paying rent or'utilities where you live ¢

Mrs. Powere. He paid the utilities, light and all that.

Mr. Gronrean. Do you know approximately how much they would
run per month?

Mrs. Powkrn. Oh, all together probably about $75 or $80 a month.

Mr. GeonrGan. Did he provide any support to anyone else for the
care of your son?

Mrs. PoweLL. No.

Mr. Geonraan. Can you tell us, to the best of your recollection
when you received—what was the last time you received a check from
Mr. Powell?

Mrs. Powkrn. It was November or December—either the very end
of November or December 1 of last year.

Mr. Geoniesan. Prior to that time, could you tell us when you last
received a check from Mr. Powell?

Mus. PoweLL. Prior to that time-—

Mr. Georeaan. Prior to November of 1966, going back beyond that,
when was the last. check received?

Mrs. Powerr. I think I received about three or four checks in 1966
from him.

Mr. GeEoniecan. And can you give us any idea as to the approximate
dates? Would it refresh your recollection if I told you the records of
the Office of the Sergeant at Arms indicated you received one ’n July
1966 in the amount of $6007?

Mrs. Powere. Yes. That is correct.  July.

Mr, GeonecaN. And January 24, 1966, in the amount of $5007

Mrs. PowerL. That might be right.

Mr. GrocsEegan. Do you have any recollection of receiving any other
checks than the three we have noted during 1966? That is, the one in
January in the amount of $500, the one in July in the amount of $600.
And there is another you say you received in November ?

Mrs. PowerL. Yes, I think I received some checks in October and
November.

Mr. GeoeueaaN, These were checks that were payable directly to you
drawn on Mr. Powell’s account at the Sergeant at Arms?

Mrs. PoweLL. The last—this month I had been talking about, Octo-
ber and November, I didn’t get a check. It was deposited on an
account in Washington and they sent me the slip that the money had
been deposited in an account that I have in Washington, so I couldn’t
he sure if the check was made, you know, to my name or how but they
did deposit the money——

. Mr. (?}I-:oonman. You have an account with a bank here in Wash-
ington
rs. Power.. Yes.

Mr. GeocHEGAN. In your name?

Mrs. PoweLL. Yes.

Mr. Geosnecan. Isanybody else involved in that account?

Mys. PoweLL. No.



220 IN RE ADAM CLAYTON POWELL

Mr. GeoorecAN. Where is that account, please?

Mrs. PoweLL. National Bank of Washington.

Mr. GeEogHEGAN. You did receive n deposit slip indicating that Mr.
Powgll had made a deposit for you in t}mt account sometime during
1966

Mrs. Powerr. Yes. I thinkabouttwo orthree timesin 1966. -

Mr. GeogueaaN. He made deposits into that account?

Mrs. Powerr. Instead of sending a check, yes. .

Mr. GeogresaN. Can you tell us what was the approximate amount
of those checks? '

Mrs. PoweLL., $600 each time.

Mr. Geoeneean. Did you have any understanding with Mr. Powell
with respect to these checks that he was sending to you?

‘Mr. Raun. I don’t think the question was understood, Mr.

Gei&ghe n
r. GEoaHEGAN, Could counsel come forward please.

(Mr. Geoghegan confers with Mr. Rauh.)

Mr. GeogreGAN. Mrs. Powell, I would like to ask you: Is there any
separation agreement, verbal or in writing, in effect between you and
Mr. Powell?

Mrs. PoweLL. No, sir. .

Mr. GrogreGAN. Now were these checks that you received from him
coxﬁpensahon for services or for your support and that of your child ¢

rs. PoweLL. For support. :

Mr. GeoeurcaN. I don’t believe we identified for the record the
name of your child.

Mrs. Powerr. It is Adam Clayton Powell Diago.

Mr. GeoereaaN. How old is he?

Mrs. PowerL. Four and and half.

Mr. GeocueeaN. Now, going back to the period of the 88th Con-
gress, which is generally the years 1963 and 1964, can you give us any
indication as to the amount of support you received from Mr. Powell ?

Mrs. PoweLL. Well, when I came over to Washington, you know
in 1966 and couldn’t see him, after that I got those checks and during
1965 I don’t remember exactly, but I believe I got about two checks
from him for the period of 1965 and 1964. It was irregular, It is
hard to figure exactly the amount. -

Mr. GeoeaeeaN. Do you have any records of the amount of support
that you received from Mr. Powell beginning, sny, when you returned
to San Juan in 1961 to date?

Mrs. Powzrrr. No; I don’t believe—I could figure it out, but I
don’t have it here. .

I remember 1966 and I remember 1965 because in 1965 I got only
about two checks for the whole year.

Mr. Geogurcan. Did you file for the year 1965 a joint income tax
return with Mr, Powell? If you would like to confer with your
counsel, if they can hel? dyou—— .

Mrs. PowsLr. I couldn’t tell for sure. He always handled the
taxes and forms. I would. suppose they are joint returns but he al-
ways handled that and I never even saw them.

r. GeocuecaN. Have you paid any income tax returns either to
the United States or filed any tax returns in the Commonwealth of
Puerto Rico separate and alone from Mr. Powell ¢
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Mrs. Powerr. No. I haven't.
~ Mr, GeogaEgAN. Did you have any conversations with Mr. Powell
concerning the fact that you were listed on the congressional office
payroll and weren’t performing any services.

r. PoweLr. Yes; I did. Many, many occasions.

Mr. GeoerecaN. Would you tell us about those conversations, when
they occurred, what was their nature?

Mrs. Powerr. Well, as I told you, when I was pregnant I had to
stay in bed most of the time and after the baby was born and he was
about 2 months old, I didn’t see any need for my staying back in
Puerto Rico, and I wanted to come back with him so that is about
the first time I mentioned it and I thought we had an agreement that
‘as soon as the child was born I would come back, so I started telling
him that I thought I should come back to work.

There was nothing to hold me back in Puerto Rico any longer and
I felt I could do a lot more here anyway and he said “No”, he thought
the baby was too small and he would think it over. - i

So every time he would come back to Puerto Rico I would talk to
him about the ggme and insist that I wanted to come back and he
never allowed me to. He was always giving different reasons why I
shouldn’t be back. ‘

Mr. GEOGHEGAN.
Mrs. PoweLL. Q

ol had more than one conveisg
es. I had many.

tion to this effect?

3

August or
5% time you
saw him ¢

Mr. C RHAI:{.- s rls' \
you perfprmed substant ervices
ot Mo Bowell £ 1 A )

Mrs, PoweLL. Atound the summer jof 19

Mr. Cogman. And some pexiod y - de
ceased getding paychecks and signing yourself.) Did yq know

at that tim§ Mr. Powell was signi g or do ybu know
if he was signing your payehécks? e, what
did you thinR\was happering to youn congkess )

rs. PoweLty Well, actually; g ng them or
something, but INcouldn’t tell for'sure, bec sver wanted to
talk to me, you know-about finances or anytl e always handled .
them and said, after we~were married: ake care of all the

finances and all that.” He ncve
saw his accounts either.

Mr. CormaN. You had no clear understanding at that time then as
to whether the checks were being made out to you and deposited by
him in his account ? - .

Mrs. PowerL. No.

Mr. Corman. I have no other questions.

Mr. Moore. If I may inquire: Mrs. Powell, the home that you
occupy in Puerto Rico, is that the homie which is either owned by

.......

T74-821 0—67—18
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yourself or by Mr. Powell individually or jointly, or is it a rented
property ¢
rs, PoweLrL. It is rented.

Mr. Moore. Did you pay the monthly rentals on that property, or
is that an udditimm{item that Mr. Powell has paid during the various
times you have been in Puerto Rico?

Mrs. Powerr. Well, he is supposed to be paying it. I couldn’t tell
because I don't see the accounts or anything, so I don’t know.

Mr. Mocre. No demands have been made upon you by the apparent
owner of the property for rentals, is that correct ?

Mrs. PowerLL. That is correct.

Mr. Moore. You have not been bothered in that respect.?

Mrs. PoweLL. No.

Mr. Moore. Do you know what the amount of that rent is?

Mrs. Poweur. Not exactly, but I think it was something around
$200 2 month,

Mr. Moore. I see.

Would you state for the record, if you know, who the owner of the
home is that you are presently occupying as a renter?

Mrs. Powern. Yes, Itis g;lr. Gonzalo Diego.

Mr. Moore. May I inquire whether or not that would be a relative
of yours, or any member of your family ¢

Mrs. PoweLL. Yes, it's my uncle.

Mr. Moogre. It isa home which is owned by your uncle?

Mrs. PoweLL, That’s right.

Mr. Moore. I would assume that you have had no discussions with
Your uncle with respect to any rent that might be due which may not

1ave been paid?

Mrs. PowerrL. No.

Mr. Moore. Mrs. Powell, during the period of your marriage to
Adam Clayton Powell, did he, at any time, or anybody acting in the
capacity of his accountant, ever present to you for your signature a
U.S. income-tax return?

Mrs. PoweLw., No, sir.

Mr. Moore. And I would assume, if I were to phrase that question
and limit it to the New York State income-tax return, that your
answer would be the same?

Mrs. PoweLL, That is right.

Mr. Moore. Thank you.

Mrs. Powerr. I would like to clarify that. I might have signed
some kind of income tax return form or something a few years back,
maybe—I don’t remember right now—but I am Prett.y sure within the
last 2 years I haven't done it, but before that it's just possible that I
was given something by Adam to sign, and I would sign 1t. .

Mr. Moore. Mrs. Powell, the home that you are presently occupying
in Puerto Rico, to your knowledge, was this home ever owned by your
husband ?

Mrs, PoweLL. Yes, it was. We built it.

Mr. Moore. You built this home together?

Mrs. PoweLL. Yes.

Mr. Moore. Is this the home that perhaps is the subject matter of
some litigation in the State of New York?

Mrs, PoweLL, Yes.
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Mr. Mooge. And its subsequent transfer?

Mrs. PoweLrn. Yes, it is.

Mr. Moore. Could you, if the same may have occurred, could you
recite for the benefit of the committee any bills either in the nature
of support for you and your child, or any sums of money that may
have 1nured to your benefit as a result of your being the wife of Adam
Clayton Powelrthnt may have been ])!lig by him, other than those—
and I am thinking of any substantial amount—other than those to
which you have testified here today ?

Mirs. Powert. For the last 2 years, T have been sending him bills,
you know, like car repairs and doctors when the child has been sick,
and he has paid a few of them, but I wouldn't say anything substantial.
This would be very small bills, and the larger ones, I understand are
still unpaid.

Mr. Moore. Would these larger ones be perhaps bills for your own
wearing apparel, or department store bills, or things of that nature?

Mrs. Powern. Oh, you know, running the house, expenses, and our
son, the illnesses and the nurse, or anything like that.

Mr. Moore. Your son is not old enough presently to be attending any
sort. of kindergarten or school

Mrs. PowerL. Yes, he isattending kindergarten.

Mr. Moore. Who pays for whatever tuition may be required for
that attendance?

Mrs. PowzrL. Ihave been paying forit.

Mr. Moore. Mrs. Powell, do you have any specific knowledge of the
corporation which is referred to as Huff Enterprises?

Mrs. PoweLL. No,sir, I don’t.

Dlg:; Moore. Are you the owner of any property in Washington,

Mrs. Powern. Yes.

Mr. Moore. Presently?

Mrs. PoweLL. Yes.

Mr. Moore. Where is that property located ?

Mrs. PowerL. In Southeast Washington.

Mr. Moore. Who occupies that property at the present time?

Mrs. Powern. I don’t know, because——

Mr. Moore. Who handles the renial of the property, if the property
is rented?

Mrs, PoweLL, Adam,

Mr. Moore. Mr. Powell?

Mrs. PowerL, Yes.

Mr. Moore. Have you at any time received any rentals for this
property ?

rs. PoweLL. No,sir.

Mr. Moore. Do you know what the monthly rental is for your
property ?

Mrs, Powerr. Ireally don’t know exactly what it is.

Mr. Moore. May I ask you to describe the home? TIs this a two-
bedroofm home, three-bedroom home, or is it an apartment, or what
type of——
yRIrs. Powern. It is two bedrooms, small house.

Mr. Ravn. Mr. Moore, I think Mrs. Powell wanted to explain about
that property a little bit.
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Mrs. Powerr. That is the house where we lived together when we
got married.

Mr. Moore. At the time of your marriage, was this home owned by
your husband ? :

Mrs. PoweLL. No, it was owned by me.

Mr. Moore. You had purchased it ?

Mrs. PowrLL. Yes.

Mr. Moore. This is the home which you lived in previous to your
marriage to Mr. Powell?

Mrs. PoweLr. Yes.

Mr. Moore. And which you purchased previous to your marriage to
Mr. Powell?

Mrs. Poweun. Yes, sir.

Mr. Moore. Was this home, Mrs. Powell, ever in your husband’s
name,

Mrs. PoweLL. Yes,

Mr. Moogre. But you—you may respond.

Mrs. Powerr. It was m his name originally, and he sold it to me
before we §0t married. I don’t know exactly, but I would believe it
was around the middle of 1959.

Mr. Moore. And when you say he sold it to you, did you receive—
did you pay him in kind or cash for the home, or was this merely a
paper transfer?

rs. Powrrr. No, I did pay him for the house.

Mr. Moore. Do you recall how much you paid him for the home?

Mrs. PoweLs. T could get. them, but the records are in Washington—
I can’t get to anything.

Mr. Ravn. Mrs, Iﬁm‘el] says the records are here, and you could
probably find out easier than she could. [Laughter.]

Mr. Moore. May I say to counsel, there are a lot of records here, but
they all go to a dead end. )

Mr. Ravn. Tt was not a paper transaction. She did pay forit. She
simp}ged(msn't- remember exactly what she paid for it.  All the papers
have been left here when she went to Puerto Rico, in that house, and
she never had access to them.

Mr. Moore. Is there more than one house involved in this transaction
with your husband?

Mrs. Powrrr. No.

Mr. Maore. Does he own the property immediately to the right or
left of the property that you purchased from him? Ordid he?

Mrs. Powerr, He did, but I don’t know if he still does.

Mr, Moore. Mrs, Powell, just for purposes of clarification, T didn’t
uite understand your response to one of Mr. Geoghegan’s questions.
hat was that you had never received any checks for payment of the

services which you were supposed to have rendered either to the com-
mittee or the staff of the Congressman-elect, with the exception of
either October or November 1966, is that correct ?

Mrs. Powkrn., That’s correct. November and December, that's right.

Mr. Moore. These were checks drawn on the Treasury of the United
States on the Sergeant at Arms Office?
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Mrs. PoweLL. Yes.

Mr. Moore. Do you recall the amounts of those checks?

Mrs. PowerL. I think they were $1,405, or something like that, each
one, and I got those two to pay for some of his bills.

Mrs. Rauir. Representative Moore, Mrs. Powell would like to ex-
pand on that a little bit, if she may.

Mr. Moore. Would you proceed, please

Mrs. PowgLL. Well, I had been trying to get Adam to either bring
me back to Washington to work, or get me off the payroll, which to
me was a very embarrassing situation back home with the papers and
everything, and I just could never—most of the time I wouldn’t even
get an answer. I figured that by my doing this, he would get me out
of the payroll right away, which { think he probably would have
done if the committee hadn’t decided it, or bring me back to Wash-
ington. I wanted either thing done, and that is why I got those checks.
aside from that, I had a lot of bills that were his bills, but the pressure
was on me because I am the one who is back there, and T thought I
could pay some of them.

Mr. Moore. Then is it fair to interpret your statement to us in that
respect that you used these funds that were transmitted to you in the
form of checks payable to yourself for your own personal family
problems, together with—in some instances, perhaps—the payment of
bills which were the business of Mi. Powell ?

Mrs, Powrrr. That is correct,

Mr. Moore. I want it specifically understood I was only talking
about the last two checks which were in November and December.

Mrs, PoweLL., Yes,those were the only ones,

Mr. Moore. Do I understand you to say that you felt these checks
came to you because of your demand upon one of the officers of the
House of Representatives, and not through any specific direction of
vour husband ?

Mrs. PoweLL. Yes.

Mr. Moore. This was the letter that you had addressed to the Clerk
of the House of Representatives, I believe?

Mrs. PowerL. That’s right. )

Mr. Moogre. Mrs. Powell, T may not have—and I realize this has
been a most difficult appearance for you, and I don’t want to unduly
delay the questions of other individuals, but I would want to finish
my summation by saying for and on behalf of myself, and certainly
this is the view of the rest of the committee—iwe are indeed grateful for
your coming here in response to our subpena and testifying under
most severe circumstances concerning matters of your personal life,
and I for one want to thank you very much.

Chairman CeLLER. Just one question, Mrs. Powell.

l;our salary as secretary to Mr. Powell was $20,5678 a year, was it
not.

Mrs. PoweLr. I think so.

Chairman CeLLer, Thatisall.  Any other questions?

Mr. MacGreaor. I have, for the last few moments, been examining
the checks that you and your attorneys were examining somewhat
earlier in your testimony.
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Do I understand that you have looked at each and every one of these
19 checks, and are testifying here that none of them bear your signa-
ture in endorsement?

Mrs. Powernn. That’s right.

Mr. MacGreeor. And these checks that I have asked the clerk to
bring to me from the counsel table are checks that run from the end
of January 1965, at. monthly intervals, through the end of July 1966.
These are the same checks you were examining?

Mrs. Powert. Yes.

Mr. Ravu. I must say I didn’t look at the dates. You will have
to give them back to us for that purll)ose. We looked at the back,
and if we are to answer that, we will have to see them again. I
apologize.

There are 19 checks here. ‘They are all for the years 1865 and
1966, and now, would you address your question to Mrs. Powell based
on that?

Mr. MacGrecor. Thank you, counsel, 1 apprecinte Mrs, Powell
had only a very limited amount of time earlier to examine each and
(:lvery check, and now that you have had a further opportunity to

0 50:

Did you note that the checks run in monthly amounts from the
{Ilil!ill?llllll sum of $1,205.29 to a maximum of $1,488, on n monthly
nsis?

Mr. Raun. Wedidn’t look at it for that. [Laughter.]

If you want us to look at that, we will, but we have decided to be
precise, and we are going to be, Congressman MacGregor.

Mr. MacGrecor. The only intent here is to have n proper record.

Mr. Ravin. For those 19 that are dated through 19656 and 1966, the
19 you hold in your hand, Mrs. Powell has examined the endorsement
on each one and can answer any question about those 19 as to the
endorsement.

Mr. MacGrecor, T can certify to you that my statement with respect
h}) tl]l{B amount of the checks is accurate, taken from the face of the
checks.

Mrs. Powell, as we understand your earlier testimony, at no time
did you give written or spoken authority to Adam Clayton Powell
to endorse these checks, is that correct.?

Mrs. Powert. That’s right.

Mr. MacGreaor. Or any of these checks, is that correct.?

Mrs. PowerL. That is correct.

Mr. MacGrecor. Did you, at any time, Mrs. Powell, give spoken cr
written authority to anyone to endorse these checks made payable to
you and drawn on the Treasury of the United States?

Mrs. Powrri. No, sir.

Mr, MacGrecor. Mrs. Powell, did you, at any time, have authority
to draw funds from the account of Adam Clayton Powell with the
Sergeant at Arms of the House of Representatives?

rs. Powkrw. No.

Mr. MacGrecor. And of course, having ne authority, you at no

time have drawn funds from that account?
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Mrs. Powrrr. No.

Mr. MacGrraor. Did you, at any time, to your knowledge, Mrs.
Powell, execute—that. is, sign—a power of attorney or a written au-
thority for someone acting in your behalf to handle these salary checks
that we have been discussingg

Mrs. PoweLr. No, sir.

Mr. MacGreacor. Have you, to your knowledge, at any time, issued
any general power of attorney, signed any document giving someone
legal autherity to act in your {nahnlf‘?

frs. PoweLL. No, sir.

Mr. MacGreGor, Mrs. Powell, you indicated earlier that in 1964, for
a period of approximately a month, you visited in New York State, in
Long Islund—I think you indicated Jackson Heights—and were in
Washington for a few days. You have further testified that the only
other trip you have made since then to Washington was in Augnst
of 1966, Do I understand that correctly?

Murs. Powerr. That’s correct, ) )

Mr. MacGrraor. Have you, at any time since you visited the State
gf I"Il{epw York in the summer of 1964, returned to the State of New

"ork ?

Mrs. Powernt, No, 1 haven't.

Mr. MacGrecor. Am I correet in thinking that when you were in
New York in 1964, you did no work in Mr. Adam Clayton Powell’s
office in his congressional district or elsewhere in the State of New
York?

Mrs. Powgerr. That's correct.

Mr. MacGrecor. And when you were in Washington, Mrs. Powell,
in 1964, and again for a few days in August of 1966, did you do any
official work at that time in connection with your listing by Mr. Powell
as a clerk in his office?

Mrs. Powrrr.. No, I didn't. I couldn’t even reach him.

Mr. MacGrecor. Mrs. Powell, I join with Mr. Moore, and I am sure.
others on this committee, in thanking you most sincerely for your ap-
pearance and the manner of your testimony here today.

Mr. Tuomsox. 1 would like to inquire of Mrs. Powell if the address
of her honie in Washington, D.C. is 16 Gessford Court, SE?

Mis. Powrrr. Yes, that is the address of the house.

Mr. Tuomson. Do you know a Mr. Odell Clark?

Mrs. Powkern. T have met him.

Mr. Tnomson. Is he a former staff member on the Clommittee on
Education and Labor?

Mrs. PowerL. T understand he worked—I couldn’t say for sure
whether it was with the committee or the congressional office or where.

Mr. Tuomson. Did you know he is listed in the telephone directory
as having a telephone in your home at 16 Gessford Court?

Mrs. Powrrr.. No, I don't know that.

Mr. Tunomson. In relation to the checks in the amount of about $200
that you snid Mr. Powell gave you prior to 1965——

Mr. Rauvn. T don’t think, sir, that the question is relevantly re-
Inted to things she snid. The only question that used the word “$200™
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was: Were all checks in excess of $200, because that was all that was
checked. I think the figure she used was higher than that.

Mr. Tromson. Well, my question is: Were those checks paid to you
or sent to you on a montﬁly basis, or were they during irregular pe-
riods of time?

Mrs. Powerr., Oh, they were not monthly., Irregular, I would say.

Mr. Troxson. They came whenever you could get them delivered,
it that it?

Mrs. PowrLr. Yes.

Mr. Tnomsox. Thank you very much.

Chairman Crrrer. The Chair wishes to state that, Mrs. Powell, you
and your counsel have indeed been most helpful and most cooperative.
We are grateful for that.

Mr. Ravn. Mr. Chairman, if the committee is about to conclude,
Mrs. Powell has asked me if I would ask you if she could make a short
additional statement.

Chairman Cerrer. Yes, we will allow her to mezke a statement.

Mrs. PoweLL. I have testified in full this morning because I believe
it is my duty to cooperate with a committee of Con§ress. I have
answered every question put to me truthfully and to the best of my
knowledge and :%ility. t is possible that some of my answers may
be construed as adverse to my husband. I didn’t intend it that way.
Although we have not been together for some time, Adam is my hus-
band and the father of my child. It is my fervent wish that he may
continuue his career in the service of our country. I know this com-
mittee wants to be fair, and I hope its report will be favorable to my
husband,

That is all.

Chairman Cerier. Thank you again, Mrs, Powell. Thank you.

Mr. Groeuecan. Mr. Chairman, I would like at this time to offer
into the record the checks which have been identified as Mrs. Powell’s
exhibit No. 1, with the statement that these are the same checks that
were introduced in evidence during the Hays subcommittee hearings
concerning which Mrs. Dargans testified under oath the endorsement
on the back thereof, with tﬁree exceptions, were made by her (Murs.
Dargans) at the direction of Congressiman Powell.

Chairman CeLLer. Accepted.

Mr. Geocnrcan. I would also like to offer in evidence at this time
the records of the House of Representatives Disbursing Office for the
years beginning 1958 through 1966 in the name of Y. Marjorie Flores.

Chairman CeLLer. That would be accepted.

(Whereupon, the documents referred to above were marked as
Mrs. Powell’s exhibit No. 2, and received into evidence.)
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Chairman Cerier. The Chair wishes to offer the following letter
into the record. Stationery of the Committee on Education and
Labor, House of Representatives, Congress of the UTnited States. It
is a facsimile letter signed “Adam,” and it is addressed to “Dear
Friend.” Tt is dated January 23, 1967, and it. reads as follows:

I have just recorded a long-playing album for Jubilee records, called Keep
the Faith, Baby. It is the only recording I have made in the last 5 years, This
was a thrilling experlence because the album is iny philosophy of life and reli-
gion, Christianity, polities, race relations, war, civil rights, This album ix
Adam Clayton Powell. I would appreciate your listening to the album. I
would alse enjoy knowing your reaction to the album. Thank you for your
cooperation and keep the faith, baby.

Apan,

[ Laughter. _ )

Chairman CerLer. The Chair wishes to note it is on the stationery
apparently of the Committee on Education and Labor, and it is an
indication that Mr. Powell is still chaivman of that committee. It is
on the official stationery of the Congress of the United States. That
shall be placed in the record.

(Whereupor, the document referred to above was marked as Mrs,
Powell's exhibit No. 3 and received into evidence.)

Chairman CerLrer. Qur next witness is Mr. C. S, Stone.

Mr. Stone, would you step forward, Ipleasc?

(C. Sumner Stone, Jr.. being first duly sworn, testified as follows:)

TESTIMONY OF C. SUMNER STONE, ACCOMPANIED BY SEYMOUR
BARASH, COUNSEL

Chairman Cerrer. Is counsel with you?

Mr. StoNe. Yes, sir.

Chairman Cereer. Would you identify yourself?

Mr. Barasn, Seymour Barash, 1 Hunson Place, Brooklyn, N.Y.

Mr. Groauraax. Will the witness please state his name.

Mr, Sroxe. Initial is C for Charles, S-u-m-n-e-r Stone, Jr.

Mr. Geocnecan, Mr. Stone, you are the same individual who tes-
tified before the House subcommittee in December of this past year?

Mr. StoNe. Yes, sir; I am.

Mr, Geoarecan. Would von tell us briefly what vonr velations were
to Mr. Powell and to the Committee on Bducation and Labor during
the 88th and 89th Congresses?

Mr. Stone. My title is special assistant to the chairman. 1 was
hired in November of 1964 for 2 months and T returned to Chicago
and came back in Mareh of 1965 and worked with him until 2 days
agro as special assistant.

Mr. Grocnrcax. You are no longer on the payroli of the Commit-
tee on Labor and Edueation?

Mr. Scvoxe. That’s right, sir.

Mr. Grocnecan. Mr. Stone, in connection with you duties, did vou
have oceasion to travel on official business ?

Mr. Stoxk. Yes,sir: Idid.

Mr, Grocrrecax. And on oceasion you made (rips to Minnmi, Fla., on
official business?

Mr, Stoxe. Yes,
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Mr. Geogeean. Now, I would like to show you a travel voucher
Iindicatin%]you are claiming subsistence for February 4, 5, and 6, 1966,
on official business in Miami.

Would the reporier mark that Stone exhibit 1 and give it to Mr.
Stone?

(The document above referred to was marked Stone exhibit No. 1.)

Mr. GeoaniecAn. I am going to ask the reporter to identify as Stone
exhibit 2 an airline ticket on National Airlines in the naine of C. Sum-
ner Stone indicating travel between Washington and Miami on Feb-
ruarg 4, 1966, and another ticket, a return ticket identified as Stone
exhibit 3, indicating travel from Miami to Washington on February 6.

(The documents above referred to were marked Stone exhibits Nos.
2 and 3.)

Mr. GeocuEGAN. Mr. Stone, I would like to have the reporter mark
and identify Stone exhibit 4, the manifest from Chalk Airlines dated
February 5 indicating that Sumner Stone, on that date, flew to Bimini.
That will be marked and shown to the witness.

”()The documents above referred to was marked “Stone exhibit No.
4,

Mr. Geognikcan. I shall now ask the reporter to mark for identi-
fication “Stone exhibit 5,” which purports to be a passenger manifest
of Chalk Airways, Chalk Flying Service, indicating that Mr. Stone
returned from Bimini to Miami on February 6.

(The document above referred to was marked “Stone exhibit No. 5.")

Mr. Geociecan. Have you had an opportunity to examine these
exhibits?

Mr. Stone. Yes, sir.

Mr. GeociiecaN. You were here present the other day, Tuesday,
when Mr. Franklin from Chalk Flying Service identified you as being
in the hearing room?

Mr. Stone. Yes, sir.

Mr. Geoginraan. I ask you, Mr. Stone, did you, in fact, travel to
Miami on the date indicated, National Airlines ticket February +, and
then proceed to Bimini on the 5th and return to Miami on the Gth?

Mr. Stone. Yes, sir; I did.

Mr. Groaniecax. And I refer you now to the subsistence voucher
which you have before you, exhibit 1, T helieve.

Does that bear your signature?

Mr. StoNe. Yes, sir.

Mr. GrocurcaN. You clnimed on that voucher subsistence for oflicial
business in Miami, Fla.?

Mr. Stove. Yes, sir,

Mr. Geocuecan. Do you wish to make any explanation as to why
vou were claiming subsistence in Miami, Fla., when these records
indicate you were in Bimini?

Mr. Srone. Yes, sir.

Mr. GeocrieGgan. Please go ahead.

Mr. Sroxg. The chairman had assigned me to supervise an investi-
wation of the neighhorhood legal service program of Miami and also
the disecrimination in the construction trades unions relative to the
situs picketing bill which is coming up in the House of Representa-
Pfves. We had numerous complaints from around the country and
quite a few Jetters from Miami concerning diserimination in the con-
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struction trades. Also, we had had a number of complaints on the
poverty program from NAACP president of the lack of representation
of Negroes in the official policymaking position and staff.

The chairman even queried K{r. Sergeant. Shriver about this and
subsequently met. personally with the president of NAACP, chairman
of the board, and several officials of the civil rights groups in Miami
and I contacted a number of union officials in Miami while I was there
and then I also contacted people involved in the neighborhood legal
service program.,

I called Mr. Powell to tell him of my findings and he said to come
over to Bimini and leave them with him. I brought them there and
came back and T have copies of the reports T made to him.

Mr. Geoctieean. How long were you at official business in Miamni?

Mr. StoNe. The whole time I was there.

Mr. Geocrregan. Which was for how long?

Mr. Stone. Overnight, until the next day.

Mur. GroauecaN., When you went to Bimini?

Mr. Stone. Yes, sir.

Mr. GroeurcaN., What did you do on Bimini on February 5 and 67

Mr., Stone. I took my reports that I had compiled and left them
with him and we discussed it and 1 came back to Miami.

Mr. Grociecax, What was Mr, Powell doing there in Bimini at
that time?

Mr. Stone. I don’t know what he was doing. He was just there.

Mr. Grociecan. How long had he been there at that time? Do
you know?

Mr. Stone. I don't recall.

My, Geoonecan, He didn’t return—he was there when you arrived?

Mr. Stone. Yes, sir.

Mr. Groerecan. And he was there when you left.

Mr. Stons. Yes, sir.

Mr. GeoareaaN. Did Mr. Powell call you from Bimini and tell you
to come down!?

Mr. Srone. I called him—he had told me to go to Miami initially
before then and then T was there and called him and told him what
I found and he said bring the reports over and I did.

Mr. Groanraan. Yon felt iustified in elniming 3 daye’ enhsistence—
February 4, 5,and 67

Mr. Stone. Yes, sir; I was working on committee business.

Mr, Groanecan. Where were you working on committec business?

Mr. Stone. Where? In Miami.

Mr. Groanrcan. On February 4,5, and 6, 19667

Mr. Stroxe. Four, I was in Miami. The fifth T went to Bimini to
give the reports to him. It's part of the continuum of what T was
doing. Then T returned to Miami and came back to Washington.

Mr. Geocniraan. Does Mr. Powell’s signature appear on the travel
voucher, the subsistence voucher?

Mr. Stone. Yes, sir.

Mr. Groenkaan. Isthat in fact his signature?

Mr. Sroxe. That's right.

Mr. Grocnraan. Did you have any discussion with Mr, Powell
prior to submitting this travel voucher as to whether you should ¢laim
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3 days’ subsistence when you were, in fact, in Bimini a good part of
it?
~ Mr. Stoxe. No; I didn’t have any discussion with him about it,

You said I was in Bimini a good part of the time. It's hard
getting in and out of there. It isn’t a question of the amount of time
so much as of the schedule one must adhere to to get there and get back
to Miami.

Mr. Geogiirgan. Where did you stay in Bimini on that, trip?

Mr. SroNe. At the Brown’s Hotel. I think. I am not quite sure.

Mr. Geocuecan. During the 89th Congress, how many trips did
you make to Bimini?

Mr. Stone. T made several trips, but I don’t know the exact num-
ber. T can't recall right at hand the exact number of trips I made.

Mr. Grocnrean. And did your presence—did official business re-
quire you to be in Bimini?

Mr. Stone. I went at the instructions of Mr. Powell, sir.

Mr. Grocurcan. I direct your attention to a subsistence voucher
which we will mark for identification as “Stone Exhibit 6,” on which
you claim subsistence for being in Miami, Fla., November 7 and 10,
1965, on official business.

N ('IéI}? document above referred to was marked “Stone Ioxhibit
No. 6.
Mr. L%EDGIlmAN. Do you recall that trip?

Mr. StoNE. Yes, sir.

Mr. GroonieeaN. Do you recall what the purpose of the trip was?

Mr. Stone. Again, it was part of the continulng investigation, sir,
in Miami.

Mr. Barasu. Pardon me, Mr, Geoghegan. There are several trips
mentioned here. Which do you refer to?

\ ‘\171 Groanrean. I am speaking of the one opposite the date Novem-
rer 7-10,

Mr. Stone, the records compiled by the GAO auditors of airline
travel and immigration records indicated that on this particular trip
you arrived in Miami on November 7, departed to Bimini November §
and returned fo Miami November 10 ml(Ft]lEll to Washington; is that
correct ?

Mr. Stone. Yes, sjr,

Mr. Grociecan. So that almost the entire time on that trip was
spent in Bimini.

_Mr. Stone. Yes—well, whatever you construe as being the entire
time.

Mr. Grocriecan, Well, now, you arrived in Miami at 8:40 p.n. at.
night and left the next morning for Bimini. )

Did_you engage in official committee business while you were in
Miami that evening?

My, Stone, No,sir. Not that eveiing.

3[:‘. Groaneaan. When did you engage in oflicial committee busi-
ness?

Mr. Stoxe. When I was in Bimini with the chairman, Mr, Powell.

Mur. GroauecaN, You were theve at his request ?

Mr, Stone, Yes,sir,

Mr. Geocniecan. What was the chairman doing in Bimini at that
time?
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Mr. Stone. I don’t know what you mean when you keep saying
what was he doing there at the time.

Mr. GroaneeaN. 'What were his—what was his daily routine?

Mr. Stone. I don't know what his daily routine was. When 1T was
there I met with him. We spent considerable time. That particular
trip, I remember I went down with him because he wanted to start
making preparations for the poverty bill coming up in the following
year and also get a series of questions and topics which he was going
to present at a meeting with the President in January.

Mr. Grocniraan. Could that have been done here in Washington if
Mr. Powell had been here?

Mr. Srone. If he had been here, yes, sir.

Mr. Geoeuirgan. The trip to Bimini would have been unnecessary !

Mr. Stonk. If he were here. 1 went there at his orders.

Mr. Mooke. Mr. Chairman, if I may inquire.

Mr. Stone, when did you come to the payroll of the House Commit-
tee on Education and Labor as its employee ?

Mr. Strong. T came in November of 1964, sir, for 2 months and then
1 returned to Chicago. Then I came back in March and worked for
2 weeks but didn't go on the payroll officially until April 1. T wasin
Washington working.

Mr. Mooke. You didn't come to the payroll officially until April 1,
1965°?

. Mr. Stonk. That’s right, sir, but T was back here before then work-
ing.

Mr, Moore. Mr. Stone, what if anything ean you tell us with respect
to Huff Enterprises?

Mr, Stone. Very little, sir. Miss Huff asked me to be one of the
incorporators back in 1965 and T signed a paper of incorporation, 1
think, and it was a long form. Ter signature was first. Mine was
second. When T signed it, rather. And T think T got a share of
stock—nt least I was told T got a share of stock, but never received
it. physically. I never got any certificate,

Mr. Moore. Would it be surprising for you to know, Mr. Stone,
that you weren’t one of the incorporators of TTuff Enterprises?

Mr. Stone. Yes. Tam not? |Laughter.]

I am not an incorporator? I thought T was. That is the reason
I sigmed it. T thonght T was helping to incorporate.  But—T didn’
know that.

Mr. Mooke. The records of Huff Enterprises have come to the atten.
tion of the committee in the Bahamas and does not list you as one of
the incorporators of Huff Enterprises,

However, it does list you now as a shaveholder in Huff Enterprises,

Mr. Sroxe. 1 thought. when T signed that paper that T was getting a
share of stock of ITuff, Inc.  That. was my umiommnding at the time,

Mr. Mooke. Would it be surprising for you to learn that you are not
now the owner of a share of stock, but that yvou are the owner of five
shares of stock in IHuff Enterprises?

Mr. Stoxg. I am five times wealthier, sir. | Langhter. |

Mr. Moore. 1 don’t know what five times zero is right now,
| Laughter. |
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Can you tell us anything or have you participated in as either a
shareliolder, as a director or as an officer of any of the corpornte
undertakings of Huff Enterprises?

Mr. StonEe. I have done nothing at all, sir, for Huff Enterprises in
any kind of capacity, officially, otherwise. 1 have had no knowledge
of activities. 1 have had no denlings with them. It has been just a
phase to me but there has been no—I have heen in no way involved in
any activities whatsoever, business, financial, or anything,

Mr. Moorg. Then may 1 ask you to f:ntvn your seat. belt. and tell
you that you are listed as the vice president of Huff Enterprises,
[ L.Lughter ]

Mr. Srone. Oh, I remember that. That is when I thought T was
vice president, when it was incorporated. T thought T was going to be
vice president 'then.

Ml.l\[mm. Youdo recall, then, that youare vice president.

Mr. Sronk. Yes, 1 know Ilmt If1 nm the vice president—1I asked
to resign from Huff Enterprises Jast yea
| ‘\Ig Moore, Would you state for ﬂw record when or on about what
date?

Mr. Stoxe. February or March when I told Miss Huff that I wanted
to get out. They were thinking about getting some property down
there and asked me to put up some money and T didn’t have money to
put.up so I'said 1 %hnul(ll got out.

Mr. Moore. Who were these conversations held with?

Mr. Stone. With Miss Huff.

Mr. Moogre. At any of the conversations that you allude to, was Mr.
Powell present.?

Mr. Stone, No,sir; he wasn't.

Mr. Moore. At no time did he ever engage in any diseussion with
you coneerning that.?

Mr. Stone. Noysir. Notat all,

Mr. Moore. Are you aware of any banking practices of Hutf Enter-
prises?

Mr. Stoxe. Absolutely not, sir. 1 didn’t know they had a bank
e t.ollnt.

Mr. Moore. Are you aware that another member of the staff—Mus.
Emma Swann—is shown to have been—to he o shaveholder in Hu#f
Enterprises?

Mr. Sroxe. No, siv: I didnt know she was a shareholder or a
member.

Mr. Mook, I might give yon a little information.  If you. the two
of you, get together, you have enough shares to vote the whole com-
pany,

Mr. Sroxe. 1 think I will consider it.

Mr. Mooxe. There are only 17 shaves showing, and you and Mrs,
Swann own 10 of them,

Mr. Stoxe, May 1 ask who has the other seven?

Mr. Moonk. I will be happy to tell you. As presently shown in the
record, they are held by—(Lynden O. Pindling) has one share. M,

Joﬂ'vlv\' M. Thomson?) who Mr. l‘mdlmp; advised is listed as n bar-
vister af law in the Bahamas, Mr. Thomson is an articulated law
student. At least, that is the way it is shown on the incorporation
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papers. Maybe it is “articled” law student. Miss Huff owns—excuse
me. Mr. Thomson owns one share. Miss Huff owns five shares. Mrs.
Swann owns five shares. Mr. Sumner C. Stone, journalist, of Wash-
inﬁlf)n, D.C., owns five shares.

. SToNE. I see.

Mr. Moore. At no time during—strike that. Iet me pose the ques-
tion in this way.

Since Mrs. Swann, Miss Huff, and yourself, I understand, were em-
Hloyees of either Mr. Powell or of the ‘I.')dncat ion and Labor Committee

uring his chairmanship, and at no time, even though you were per-
haps in constant contact with Mrs Swann and Miss Huff, were there
any discussions concerning Huff Enterprises or any of its business
undertakings?

Mr. Stone. No, sir. They never said anything. We never dis-
cussed it. It was never a topic of conversation directly—there is a
letter I did sign in my capacity as vice president.

Mr. Moore. Would you tell us the nature of that letter, and to
whom it was directed ?

Mr. Stone. It was directed to an attorney in Nassau but I don’t
remember the name. It’s not the names you have given just now.
Miss Huff also signed this letter and she asked me to sign it—they
had to have two signatures for some reason or other, and I signed it
underneath hers. It was to an attorney in Nassau, but it was not the
two names you have mentioned to me just now.

Mr. Moore. Did you read or do you recall the contents of that
letter?

Mr. StoNe No Just something you glance at and—it was a thin
sheet of paper and it was—it was a blank sheet of paper to the attorney.
That was all.

Mr. Moore. Mr. Stone, you are a well-educated man and you are a
very intelligent man,

Mr. StoNe. Thank you, sir.

hil'.)l\IOORE. Do you make it o habit of signing blank sheets of
paper?

Mr. Sroxk. I certainly do, sir. My wife takes care of all our ac-
counts. Whatever she puts before me, I sign. [ILaughter.]

Mr. Moore. I would assume that there is an extra-special relation-
ship between husband and wife.

Mr. Srone. I trust myself. I think she is an honorable person and
she said this is necessary in your capacity as vice president and I just
glanced at it and signed it. ) ) )

Mr. Moore. You didn't inquire what capacity a vice president
brought about this necessity ?

Mr. Stone. No, sir; T didn’t. You said, for example, I am not
listed as an incorporator. I thought I was an incorporator, and I
thought T had one share of stock. T just learned I am not an incorpo-
rator and have five shares of stock.

Mr. Mooge. Well, so that the record might show, the incorporators
of Huft Enterprises, for whatever value it has, Mr. Chairman, and I
am not sure it has any value, is (Lynden O, Pindling), barrister,
one share, Jefferey Thomson, one share, Margaret (Pendiling?),
secretary, one share. Isabella Cooper, secretary, one share. Juliet
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McKinsey, secretary, one share. The address shown at that time is
Nassau, Bahamas,

Mr. Stone, have you ever disposed of your now-found-to-be five-
share interest of Huff Enterprises?

Mr. Stone. I never got it to begin with. I haven’t received any
papers or anything like that. When I resigned, I thought that would
take care of it. I guessit doesn't.

Mr. Moore. At the time of your resignation, was that a resignation
in writing or verbal?

Mr. Stone. It wasa verbal resignation,

Mr. Moore. Did you at that time grant verbally the right to any-
body to sign your stock certificates and to dispose of the same for you?

r. StoNe. No,sir, I didn't.

Mr. Moore. Just have the record show the articles of incorporation
of Huff Enterprises is May 14, 1965,

I understand you came to the payroll of the House Education and
Labor, April 1,1965; is that correct ?

Mr. Stone. Prior to—before that, for 2 months I was on the pay-
roll. November and December.

Mr. Moogre. But not in a permanent capacity ?

Mr. Stone. No, sir.

Mr. Moore. Thank you, Mr. Stone,

Mr. Cormax. Mr, Stone you made a number of trips to Miami and
to Bimini over a period of time?

Mr. Stone. Yes, sir.

Mr. Corman. Were any of those trips made at Government expense
at a time when you didn’t travel at the direction of Mr. Powell?

Mr. Stoxe. No,sir. Never once.

Mr. Coraran. Were any of the trips you traveled at the direction of
Mr. Powell without performing services for the Labor and Education
Committee?

Mr. Stone. 1 was always performing services for the Committee.

Mr. Coryman. The times you traveled to Bimini were at the instruc-
tions of the chairman, is that right ?

Mr. Stone. Yes.

Mr. Coryan. Did you ever travel to Bimini any time under his in-
structions without performing services in connection with the job?

Mr. Stone. No. M’y I'P]ntimmhi]\ with Mr, Powell wag suecly that
there was a constant involvement with legislation and problems back
in the office and whenever I am with him we were working on
legislation.

Mr. Corman. As I read the record, on some occasions when you
traveled you claim not only the fare but also subsistence and at. other
times you claimed only the fare and didn't elaim subsistence, is that
correct?

Mr. Stone. Yes, sir, .

Mr. Coryran. What was the reason for that?

Mr. Stone. Mr. Powell would reimburse me personally and I stayed
at friends, didn't stay in a hotel. T didn’t spend any money.

There were times both to New York and Miami where I stayed with
friends and there was no—I had no expenses whatsoever. They meet
me at the airport, take me to their house, take me to Chalk Airline
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Service. Mr. Powell reimbursed e for the fare between Miami and
Bimini so I had actually put out no mouey .

Mr. Coryan. Did you ever buy airline tickets in your name and give
them to someone else to travel ?

Mvr. Stonk. T purchased tickets on an air travel card which I held
under the committee’s jurisdiction which T gave to Mr. Powell at his
direction.

Mr. Corman. Were they purchased for a specific person to travel
or was the name shown as the passenger? Tn other words, when you
went. down and bought tickets, whose name would be shown as the
person who was going to do the traveling? Would that be your name?

Mr. Stone. There were various staff members’ names. I could not
attest that every staff member or every person—

Mr. Coryan. No,sir, My question was whether you ever purchased
o ticket in your name showing your name as passenger and gave it to
another person to do the traveling?

Mr. Stone. ITmight have done that during the poverty investigation.

Mr. Coraan. Was that done at the instruction of Mr. Powell?

Mr. Sroxe. Pardon?

Mr. Corman. Was it. done at the instruction of Mr. Powell?

Mr. Stone. Pardon?

Mr. Corman. Was it done at the instruetion of Mr. Powell?

Mr. Stoxe. Yes, sir; T gave tickets to Mr, Powell.

My, Coraran. You bought tickets showing yourself as the traveler?

Mr. Stoxe, Yes, sir.

Mr. Corman. And gave them to Mr. Powell and didn’t travel ?

Mr. Stoxk. Sometimes T didn't; yes, sir.

Mr. Coryan. Did you ever travel on anyone else’s ticket.? That is,
where another person'’s name was shown?

Mr. Stone. Not to my knowiedge. As carefully as possible T at-
tempted to travel under my own name at all times.

Mr. Corman. Do you know of your own knewledge whether those
tickets that were in your name or were used by other staff members were
used on official business and not—--

Mr. Stroxe. This, I don't know.

Mr. Coryman. You don't have any personal knowledge of that?

Mr. Stoxe. No, sir; T don't.

Mr. Corman. C'an you give us any reasonable estimate as to how
many such tickets are involved?

Mr. Stone, Ten? T am just taking a figure out of the sky. 1 don’t
really know.

Mr. Corman. In your connection with Huff Enterprises, were you
ever told that Mr. Powell had any interest in Huff Enterprises?

Mr. Stone. No, sir. 1 never had any discussions with him con-
cerning it.

Mr. Corman. Any connection you have with Hul' Enterprises had
nothing to do with instructions from Mr. PPowell ?

Mr. Stone. That is right.

Mr, Coraman, I have no further questions.

Mr. Preeer. Mr. Stone, would you kindly tell us just how your
association with Huff Enterprises began in chronological order as hest
you can recall?

Mr. Stoxe. Well, Miss TTufl asked me to become—-

M. Prreer. Speak louder.
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Mr. Sroxe. Miss Hufl asked me to become what T thought was an
incorporator and I ngreed.
" Mr. Peerer. Who mentioned it. to you about. your being an in-
corporator?

Mr, Stone. Miss Iuff,

My, Prerer. What did she tell you was the purpose of the corpora-
tion?

Mr. Stoxe. She said they were going to manage some property in
the Bahamas.

Mr. Prrrer. Going to manage some property in the Bahamas?

Mr. Stonk. Yes, sir.

Mr. Perrer. Did she say where the property was located?

Mr, Stoxe. Mr,

Mpr, Perrer. Did she say who owned the property?

Mr. S1onk. No,sir; she didn't tell me at the time,
!Mr. Pereze. Was Miss Huff to manage the property or someone
clse?

Mur. Stone. This, 1 didn’t kuow.

Mr. Perrer. Were they to employ experts in property management
in that area to carry out. the nature of the incorporation?

Mr. Sroxe. I didn't know this. It was not my responsibility.

Mr. Peerer. Was it to be residence or business property ?

Mr. Stone. I haven't the slightest idea.

Mr. Peerer. Did she tell you about how much capital the corpora-
tion was going to have to begin with?

My, Sronk. No,sir; she didn't.

Mr. Prerer. Did you put up any money for your stock?

Mr. Stone. Not one penny.

Mr, Peerer. Did she say anything about borrowing any money to
stavt the corporation in business? :

My, Sroxe. There was never any discussion of figancing concerning

.

Mr, Preeer. Do you know of any revenue or inegme the corporation
derived?

Mr. Stoxe. Ldon't know of any.

Mr. Peerer. Do you know of any expenditurés the corporation
ever incurred?

Mr. StoNe. No,sir,

Mr. Peerer. Did you ever hear Miss Huff discuss the matter
thereafter¢

Mr. StoNe. No, sir.

Mr. Preeen. Did you ever get a report from the corporation about
is activities?

My, Stone. No,siv: never saw a report.  There was never anything
of that nature.

Mr. Preeee. Thank you very mnch.

Mr, MacGrecor. Mr, Stone, T have before me the printed report of
the Special Subcommittee on Contracts for the Committee on House
Administration with excerpts of the testimony given by you to that
special committee in late December of last year,

I would like to read briefly from page -+ of that report of the trans-
cript of the questions asked you and answe s given by you and T would
ask you to histen carefully please and at the end of that $ime T am
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going to ask you whether or not you wish to change any of the
answers you gave.

Page 41: :

Question. What names would the chairman order you to put in from time
to time?

Answer. My name, Lewis, Clark, Swann, Warren. Those are the only ones.

Question, Would he order you specifically to put those names in when he
asked you to pick up tickets for him?

Answer, Yes, sir.

Question. Did the persons or the parties whose names appeaved on the tickec
perform the travel?

Answer. Not very frequently, no, they didn't.

Question: Who would be actually performing the travel on those tickets?

Answer, The Chairman.

Question. Who else with the Chairman?

Answer: Miss Huff.

Question: Who else?

Answer., That is all.

Question. No one else?

Answer, No, sir; not that I know of.

Do you, Mr. Stone, at this time wish to change in any way the
testimony I have read given to the Special Committee on Contracts
for the Committee of House Administration last December.

Mr. StoneE. May I amplify that testimony?

Mr. MacGregor. My question is do you in any way wish to change
any of the answers you gave under oath to the Subcommittee of House
Administration 2 months ago?

Mr. StonE. I don’t wish tochange it. T canamplify it.

Mr. MacGrecor, If you will turn to page 42, I will give him an
opportunity, counsel. Bottom of page 42, approximately 6 lines up
from the bottom referring again to the report of the Subcommittee
on Contracts, I weuld like you to listen carefully and follow the copy
of the report you have in front of you the following transcript of
testimony given by you under oath last December.

Question. Didn't Miss Huff travel under the name of Swann?

Answer. Yes, sir.

Question. How often would she travel under the name of Swann?

Answer, 1don't know. I don't know how many times.

Question. It was customary for her to travel under an assumed name, is

that correct?
Answer. That is right.
Now to the top of page 43—

Question. Who would decide what name she was going to travel under on
a particular trip?

Answer, The Chairman.

Question. Did she also travel under the name of Tewis?

Answer. Yes, sir.

Mr. Stone, do you wish in any way to change that testimony you
gave under oath in December?

Mr. StoNE. No, sir, . ) )
~ Mr. MacGrecor. Now after conferring with counsel it has been
indicated you would like to amplify or in some way add to the testi-
mony that you gave in December and the recital of questions and
answers that I have read to you from the transeript.

Proceed please. o _

Would you give for the record the additional counsel now advising
] 9
you?
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Mr. Barasi. He is advising me. He is from my office.

Mr. MacGrecor. May we have his identifieation for the record?

Chairman Crrier. Identify yourself. The gentleman who is talk-
ing identify himself?

fr. Barasu. The gentleman is my associate from my office, had a
message from me. His name is Arthur (Goodstein. He 1s an attorney
also and his office is in Brooklyn.

Mr. MicGrecor. Where isthat oftice in Brooklyn?

Mr. Barasir. 44 Court Street.

Mr. MacGrecor, Thank you.

Mr. StoNE. The chairman ordered me to buy tickets sometime in a
book or a ticket number at a time, put certain names on there.

For the most part he did travel under those names but tickets were
also purchaseq for staff members. And I wasn’t aware of the times the
other staff members fraveled but I was aware on specific occasions
when he left the office and traveled or Miss Huft traveled but I could
not say with accuracy when staff members went on different trips.

Mr. MacGrecor. {Vith respect to the testimony you gave in Decem-
ber regarding the practice of Adam Clayton Powell and Corinne Huff
to travel under an assumed name, you have no desire at this time to
change that testimony ?

Mr. Stonk. No,sir.

Mr. MacGrecor. Thank you.

Mr. Tnomsox. Mr. Stone, did yon work in Mr. Powell’s private
clerical office or did you work for the committee?

Mr. Stone. I worked for the committee, sir, but I was physically
located in his office. But I worked with the committee.

Mr. Tnomsox. Were you in a room all by yourself?

Mr. StoNe. No, sir. I shared the room “with Miss Huff.

Mr. Tiromson. Now, were you in that office room from October until
February 15, October 1965 or 1966, until February 15, 19677

Mur. Stone. Yes, sir.

Mr. Tnoxmson. When was the last time you saw Miss Huff in that
office ?

Mr. Stone. January.

Mr. Tnoyson. January of what year?

Mr. Stonk. This year.

Mr. Triomsox. How long wasshe there at that time?

Mr. Stone. Two or three weeks.

Mr. Trowson. January of this year, 2 or 3 weeks?

Mr. Stone. Yes, sir.

Mr. Tnomsox. Was she in the oftice in November 1966 7

Mr. Stoxe. I don't recall, sir, the specific time, I don’t think so but I
am not sure. I just can’t recall—

Mr. TiomsoN. Was she in that office in December 19667

Mr. StoNe. No,she wasn't in there in December 1966,

Mr. Trnoxson. And you say she was in the office for about 2 weeks
in January 1967

Mr. Sroxe. That is a relative estimate. T am not quite sure of the
exact precise times.

Mr. Titomson. Are you sure of the extent of that time?

Mr. Stoxk. No,sir; Iam not.

Mr. Tiomson, Could it have been less than 2 weeks?

Mr. Sronk. Yes, sir.
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Myr. Tromson. It wasn’t any more than 2 weeks?

Myr. StoNe. I can’t say with certainty, sir.

Myr. Tuomson. Was it prior to the convening of the 90th Congress?

Mr, Stone. Yes,sir; it was.

Mr. Tromson. Well, the Congress convened on the 10th didn’t it ?

Mr. Stone. It did.

Mr, Tuoomson. Has she been in there since the convening of the 90th
Congress? _

Mr. Stonk. Yes, sir; she has been.

Mr. Tuosmsox. And for how long a period ?

Mr. Stone. Intervals of—I don’t know the exact time. She is not
there right now but I don’t know exactly—she hasn’t been there con-
sistently. .

Mr. TromsoN. When was the last time she was in that office ?

Mr. Stone. As Isaid before, January, sir.

Mr. Tnomson. Well, when? Can you be more specific?

Mr. Stone. No. I don’t know when she left the office,

Mr. Trioyson. Youwere right in the same room, weren't you?

Mr. Stone. Yes, sir.

Mr. Tuomsox. Does anybody in that office keep track of who comes
in and who stays out.?

Mr. Stonk. To some extent T do: to some extent Mr. Powell’s admin-
istrative assistant does.

Mr. Troxson. But your testimony is she wasn't in the office in No-
vember to your recollection?

Mr. Stone. T am not sure if she was there at that particular time.

Mr. Tioxson. And she wasn’t in there in December to your recol-
lection?

Mr. Stoxe. That is vight.

Mr. Truomsoxn. She appeared a few days prior to the convening of
the 90th Congress?

Mr. Stone. That is right.

Mr. TuomsoN. And after that you can’t specify any time she was
there?

M Sponk. That is right.

Mr. Tuomson. Was she also in Bimini every time you went there?

Mr, Stoxe. Not all the time; no, sir.

Mr. TiomsoN. Wasshe there February 4,5, and 67

Mr. Stoxk. I can’t remember whether she was there specifically at
that time, sir-- whether she was there on those particular dates or naol.

Mr. Tromsox. Would it be unusual for you to go to Bimini and not
find Miss Huff there?

Mr. Stone. No.

Mr. Trnosson. It wouldn’t be unusual?

Mr. Sto~E. No, sir.

Mr. Tuomson. That is all.

Chairman CeLrLer. Any other questions?

Mr. Geosneean. I would like to offer in evidence the exhibits
marked “Mr. Stone, Nos. 1 through 6.”

Chairman Ceruer. They will be received for the record.

(The referenced documents, marked for identification, Mr. Stone’s
exhibits 1 through 6, were received in evidence. The documents
referred to follow:)
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Chairman Cerier, This will close the hearing. The record will
remain open for 24 hours.

The committee will now adjourn. The committee will meet in
executive session at 3 :30 this afternoon.

(Whereupon, at 12 noon, the committee was adjourned to meet in
oxecutive session at 3 :30 p.jn. the same day.)
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(Additional materials submitted for the record:)

SELECT COMMITTEE, HOUSE OF REPRESENTATIVES, CONGRESS OF
THE UNITED STATES

IN B MATTER OF THE Rionur oF AnamM CrLAytoN PowerLL, JR. TO
His SEAT A8 THE REPRESENTATIVE FROM THE KIGHTEENTII CON-
GREBBIONAL DISTRICT OF NEW YORK.

MEMORANDUM IN BuppoRT OF RESPONSE BY MEMBER-ELECT, ADAM
CLAYTON PowELL, BY COUNSEL, T0 LETTER oF FERRUARY 10, 1047,
FRroM CHAIRMAN EMANUEL CELLER

JEAN CAMPER CAHN,
Washington, D.C.,
ROBERT L. CARTER,
New York, N.Y,,
Hupert T. DELANEY,
New York, N.Y.,
ArtHUR KINOY,
Wirtrram M, KUNBTLER,
New York, N.Y.,
FrRANK D. REEVES,
HEeRBERT O. REID,
Washington, D.C.,
HENRY R. WILLIAMS,
New York, N.Y,,
Coungel for Congressman-Elect
Adam Clayton Potwell, Jr,

On January 10, 1967, the House of Representatives adopted House Res. No.
1 pursuant to which this Select Committee was appointed to inquire into “the
right of Adam Clayton Powell to be sworn In as a Representative . .. in the
Ninetieth Congress, as well as his final right to a seat therein . . ."” Until the
report of the Committee and the declsion of the House as to {ts recommenda-
tlons, Congressman Powell is to be denled the right to take the oath or ocenpy
u seat in the House of Representatives.

The legal and constitutional issues in this controversy involve the scope and
breadth of the inquiry the Select Committee is entitled to make into the mat-
ter in question and the valldity of the proceedings adopted by the Committee to
accomplish its mandate,

It is the position of counsel for the Congressman that the Select Committee is
constitutionally bound to limit its inquiry to a determination as to (1) whether
the Congressman’s election has been validated; and (2) if he was properly
elected, whether he possesses those quallfications for membership in the House
upecifically enumerated in Article I, Section 2 of the Constltution, viz whether he
I8 twenty-five years of age, a cltizen of the United Btates for seven years and an
inhabitant of New York. For that reason, and for that reason only, counsel had
advised Mr. Powell (and he has refused) not to answer any questions except
those relating to these above questions and not to participate in the hearings of
the Committee which extend beyond such limitations, We have made and docu-
mented our point on this question with sufficlent clarity in our original motion.
in oral argument and briefs heretofore submitted, and we are confident that the
Constitution, authorities and precedents of the Congress fully sustain our posi-
tion to deem any further discussion of that proposition unnecsssary.

While it is realized that the Committee has reached no final decision on this
question, it does deem its mandate to be far broader than counsel considers war-
ranted by constitutional and legal limitations to which the House must adhere.
The Select Committee concelves its mandate to authorize and warrant its “simul-
taneously” inquiring into Congressman Powell's qualifications for membership as
set forth in Article I, Section 2 of the Constitution and determining at one and
the same time and in the same proceedings whether and the extent to which it
should recommend that disciplinary action should be taken against the member-
elect by the House pursuant to power granted under Article I, Section b5 of the
Constitution. In short, the Committee seeks to merge the function of determin-
ing whether the member-elect has engaged In such “disorderly behaviour” to
warrant punishment by the House under Article I, Section 5.
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In addition, the Committee seeks to introduce into the hearing testimony
concerning:

(a) the status of legal proceedings to which Congressman Powell is a
party in the State of New York and in the Commonwealth of Puerto Rlico,
with particular reference to the instances in which he has been held in
contempt of court; and

(b) alleged official misconduct on his part occurring at any time since
January 8, 1061,

It 1s Counsel's contention that the Select Committee is grossly in error in both
of these respects. :

Procceding To Determine Whether a Member-Elcet Posscsscs The Regquisite
Qualifications Required by Article I, S8eotion 2 To Bc a Member Must Be Con-
cluded and the Member-Elect Must in Fact Be Sworn Before Article 1, Seotion
8 Can Be Invoked

Article I, S8ection 5 by its own terms deals expressly and exclusively with the
power and nuthorltz of the House to discipline its own members. The words
and phrases used thereln are clear and unambiguous in meaning. The basic
and cardinal rule of statutory and constitutional construction is that a statute
or constitution must be taken to mean what its language plainly imparts. The
Flnln meaning of the words 1s the most persuasive evidence of the intent of the

ramers of the Constitution or the makers of leglslation. Chung Fook v, White
264 U.B, 443 (1924) ; District of Columbia National Bank v. District of Columbia
(C.A, D.C, 1060) ; McGowan v. United Btates 103 ¥. 24 701 (C.A. D.C. 1039) ;
Wilbur v. United Statcs 284 U.B, 231, 237 (1931) ; Northwest Paper Co. v. F.P.C.
344 F, 24 47 (8th Cir, 10658) ; Unitced States v. Redmond 828 ¥. 2d 47 (8th Cir.
1065) ; United Statcs v. Redmond 828 F, 2d 707 (6th Cir. 1064),

There has never been very much doubt that Article I, Bection 5 gave to the
Congress, each house thereof, only the right to take action against members,
The Committee on Elections in the Case of Victor Berger makes clear that this
power reaches only to members:

“In the first place, the House of Representatives . .. has also consistently
refused to expel a member once he has been sworn in for any offense committed
by him previous to his becoming a member of the ground that the constitutional
power of expulsion is limited in ita application to the conduct of members of
the House during this term of office,” 1 Hinds § 07, p. 57,

Senator George in the debate whether to expel Senator Roach on charges of
embezzlement, 83rd Congress, 1st sess, 1803, 2 Hinds § 1280, Cong Ree. Vol. 25,
P, 1., 63 Cong, Speclal Hess. :

“If it be alleged that a member of this body has Leen guilty of disorderly
conduct the Henate may investigate that question, ascertain the facts, and
pronounce judgment upon the facts. Certainly that relates to disorderly con-
duet whilst a member of this body, for it says ‘punish its members for disorderly
behavior of whom? Disorderly behavior of the member, and when he is a
member, amenable to the jurlsdiction of this body.’'

Senator Murdock in the 19452 debate over the seating of S8enator Willlam Langer
who was charged with prior “moral monsterismn” 88 Con. Ree, Part 11, 77th Cong.
2d Bess, 1042, 2488 made this point in these words.

“My answer to the Benator is one which I have made two or three times before
in the Senate. If the Senate ever adopted the precedent contended for by the
Senator—that the Senate has the right to ask a Senator-elect clothed with proper
credentials and having the constitutional qualifications to stand aslde—it mis-
construed its powers, because it has not such power.

“I take the position that under the Constitution we have no power to ask a
Henator-elect to atand aside, If there i no question as to his constitutional quali-
fications or regarding his electlon, or regarding his having the proper creden-
tials. Under the Constitution we are bound to let him take the oath of office.
If thereafter, he does anything that i wrong or disorderly, we have the right to
expel him, But once the Constitution is misconstrued, once Senators start to
assert the inherent powers referred to—the power to tell S8enators-elect to stand
aslde, even though they have the constitutional qualifications and credentials—
the Senate must remedy such misconstruction of the organic law. In my opinion,
the adoption of a fallaclous procedure comes back today, and will continue to
come back to plague the Senate In matters of this kind.”
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Mr, Multer In the current session of the House in the debate over the adoption

of House Res. No. 1 in the Instant case bas again stated the gulding constitu-
- tlonal principle that Article I, Section G applles only to members :

“One of the first rules of construction {8 that you must take into account the
order in which the varlous Items appear In the leglislation or, in this case, the
Constitution. In the Constitution, the first reference to the qualification of
Members refers, not to fitness, but to quallfications, and they are cltizenship, age,
and not residency, but inhabitancy in the State. None of those items is in ques-
tion with reference to the gentleman we are talking about today. There I8 no
question about his electlon. There is no question about the returns of his
election. He has been duly elected, There can be no question of his qualifica-
tlons as referred to in the Constitution. That has not been ralsed in or outside
of the Congress. No one has challenged his resldence or inhabitancy in the
State, his age, or his citizenship.

“We have a right to pass upon the question of fitness of a Member by reviewlng
his behavior as a Member. The caucus did so yesterday in stripping him of his
chalrmanship of the powerful committee on which he has served as chalrman,
That was a determination of what he may do as a Member of this House after
he Is sworn as a Member, After the qualifications are set forth in the U.8,
Constitution, we then find the statement which the minority leader has referred
to accurately. It states that we are the judges of the electlon, returns and the
qualifications of our colleagues.

“That means the qualifications set forth in that document, our Constitution.
We can nelther add to nor detract from them. Once the voters of a congres-
slonal district have chosen thelr Representative, his fitness to serve is deter-
mined beyond question by us, his colleagues, providing only that he meets the
three qualifications set forth,

“A gtill later provision of that snme Constitution gives us the right to punish
Members for their misbehavior, Note, however, it is only a Member that may
be punished and not a Member-elect,

“There Is grave doubt whether the 00th Congress may punish a Member for
what he did as a Member of the 80th Congress,

“Certainly, however, we have no right to punish one who is not a Member
of this Congress.

“The right to punish may include expulsion. It does not include exclusion.

“The right to exclude in no event should be exercised without a full and com-
plete hearing."

The precedents of the House and Senate support the view that the powers
granted under Section b and fSectlon 2 of Article I are treated as separate and
distinet functions and are not to be exercised simultaneouly. MeCrary on Elec-
51%; (clsule;l)u}urlng debate In Campbell v, Cannon in the 47th Congress (1 Hinds

v I)- :

“The manifest intent of the Constitution was to fix certain things as unalter-
able conditions of eligibility, and leave all else for the electors to judge and de-
termine for themselves. . .. 8o firmly has the House adhered to this funda-
mental principle of a representative government that the uniform rule of Con-
gress has been not to entertaln questions of alleged bad personal character in
judging of what are called ‘qualifications.’ In exercising the right of expulsion,
even the established rule has been not to expel for bad character or even crimes
committed before the election and known to the electors at the time,”

Mr. Harrlson put the matter suceinetly during the consideration of the con-
tinuing of Mawwell v. Cannon in the 43rd Congress, 1 Hinds § 496, pp. 406-497:

“There has been no precedent since the organization of the Government which
would justify, any more than would the Constitution itself justify, the House
acting as the judges of the election, returns, and qualifications of Mr. Cannon,
in a decislon to deprive him of his seat on the ground that he has violated the law
prohibiting polygamy in the Territories of the United States.”

L] L] * * L] L] *

“The line of demarcation between these two great powers of the House, the
power to judge of the election, returns, and qualification of its Members by a
mere majority vote, and the power to expel its Members by a two-thirds vote,
is clear and well-defined. That line is not to be obliterated. It would be neces-
sary to preserve it, even though its obliteration might seem to threaten no
disasters, even though ite maintenance might Emmlse no benefits to the House,
lolttht? pm‘:b;:ol !ief. or to the Constitution. For this barrier is raised by the Con-
stitution itself.”

74-821 0—67——18
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As Senator Knox put it in the debate over the seating of Senator Reed Smoot,
1 Hinds 578-579, the factors which are determinative in respect to Article I,
Sectlon 2 are quite different from those at issue in reference to application of
Artlcle I, Section 5:

“The simple constitutional requirements of qualification do not In any way
Involve the moral quality of the man; they relate to facts ontside the realm of
ethical conslderation and are requirements of fact easlly established.”

“If I were asked to state conclsely the true theory of the Constitution upon
this important point, I would unhesltatingly say :

“First, That the Constitution undertakes to prescribe no moral or mental
qualification, and in respect to such qualification as it does prescribe the Benate
by a majority vote shall judge of thelr existence In each case, whether the
question ix raised before or after the Senator has taken his seat,

“Hecond. That as to all matters affecting a man’s moral or mental fitness the
Htates are to be the judges in the first instance, subject, however, to the power
of the Henate to reverse thelr judgment by a two-thirds vote of expulslon when
an offense or an offensive status extends into the period of Senatorlal serviea,
and such a question can only be made after the Senator has taken his seat.”

Artiele I, Scotion § Docs Not drant General Jur}ad!o! fon T'o Punish For Crimes
But Is Mercly Protective To Enable the House To Carry Out Its Leglsla-
tive Functions Without Obstriction

It was long recognized that Artlele I, Section 0 did not empower the Houge
to sit in moral futlgment of the character of its members, or to punish them for
infractions of the criminal code committed outside the House itself and not re-
lated to its functions, The Committee on the Judiclary of the 42nd Congress,
2 Hinds 485, 486 reported on the testimony taken by the committee investigating
the conduct of two of its members, Messrs, Ames and Brooks involved In the
Credit Mobiller scandal, The investigating committee found Ames and Brooks
deeply Implicated and had recommended impeachment or expulsion. Because
Article I, Sectlon 5 power was concelved as belng designed to protect the House
in the exercise of leglslative process, a majority of the Committee held that
nelther expulsion nor impeachment could be invoked, since the offenses had been
committed before the election. The report states:

“The plain words of the Constitution seem to us clearly to indicate that the
power of expulsion is a protective, not a primitive, provision of the Constitution.
It 18 found in section § of Article I: ‘Each House may determine the rules of
its proceedings, punish its Members for disorderly behavior, and, with the con-
currence of two-thirds, expel a Member.! BExpel for what? For disorderly be-
havior, l.e., for that behavior which renders him unfit to do his dutles as a
Member of the House, or that present condition of mind or body which makes it
unsafe or improper for the House to have him in it, We submit, with some
confidence, that the House might expel an insane man, because it might not
bhe safe or convenlent for the House to have him within the legislative Hall.
They can nlso expel a man for disorderly proceedings in the body, or for such
acts outside of the body as render it at the time manifestly improper for him
to be in the House. But your committee are constrained to believe that the
power of expelling a Member for some alleged crime, committed, it may be,
{lenrs before his election, is not within the constitutional prerogative of the

ouse.

“We do not overlook the argument presented by the learned committee, upon
whose report we are observing, by the phrase: ‘Every consideration of justice
and sound polley would seem to require that the public interests be secured
and those chosen to be thelr guardians be free from pollution of-high crimes,
no matter at what time that pollution had attached! But the answer seems
to us an obvious one that the Constitution has given to the House of Representa-
tives no constitutional power over such conslderations of ‘justice and sound
policy’ as a qualification in representation. On the contrary, the Constitution has
given this power to another and higher tribunal, to wit, the constitutency of the
Member, Every intendment of our form of government would seem to point to
that, This is a Government of the people, which assumes that they are the
best judges of the social, intellectual, and moral qualifications of their representa-
tives, whom they are to choose, not anybody else to choose for them; and we,
therefore, find in the peoples Constitution and frame of government they have,
in the very first artlcle and second section, determined that ‘the House of Repre-
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sentatives shall be composed of Members of Congress from other States accord-
ing to the notions of the ‘necessities of self-preservation and self-purification,’
which might suggest themselves to the reason or the caprice of the Members
from other States in any process of purgation or purification which two-thirds
of the Members of elther House may “deem necessary” to prevent bringing ‘the
body inte contempt and disgrace’ ”,

L L] L] * - L] L

“Our oplnion upon the whole matter, therefore, is that the right of representa-
tion is the right of the constituency and not that of the Representative, and, so
long as he does nothing which is disorderly or renders him unfit to be in the House
while a Member thereof, that, except for the safety of the House, or the Members
thereof, or for its own protection, the House has no right or legal constitutional
Jurisdiction or power to expel the Member. We see no constitutional warrant
for hias expulsion upon any other ground, and expecially not upon the ground of
purgation and purification as set forth in the report of the learned committee,
against which your committee most earnestly and respectfully protest.”

] * * ] L] * L]

“For the reasons so hastily stated, and many more which might he adduced,
your committee conclude that both the impeaching power bestowed upon the two
Houses by the Constitutlon and the power of expulsion are remedial only, and
not punitive, so as to extend to all crimes at all times, and are not to be used
in any constitutionnl sense or right for the purpose of punishing any man for
a crime committed biefore he became a Member of the House, or in case of a civil
officer, as just cause of Impeachment; but we agree the analogy stated by the
learned committee on Credit Mobilier i in 8o far perfect. Both are allke reme-
dial, nelther punitive,”

The House finally voted “to condemn” the two men.

Senator Mllls partlelpating in the debate over Senator Willlam Roach, Cong.
Rec. 102, 53rd Cong. 1st sess, 2 Hinds § 1289,

“The power of this body is not unlimited. ‘I'his is not a legislative despotism
by any means. This body s clothed with certain limited enumerated powers,
and the Government has been declared by the highest court in the land to be a
government of enumerated powers., This ¥ Is vested with certain enumerated
powers to enable them to execute the functions charged upon it by the Constitu-
tion, It may compel the attendance of its members. It may vse whatever force
is necegsary to compel the attendance of it8 members. Thie declslons of the Su-
preme Court say it may imprison. It 18 a very high exerclse of judicial power
to deprive the citizen of his liberty. It may fine. That is lighter, but still it
may be a severe punishment, It may reprimand, and that is regarded both in the
Senate and House of Representatives as an intensely severe punishment, The
Constitution fixes the limit to the punishment which it may inflict by saying
that it may expel by a two-thirds vote, .

“Now let me read what that other new-fangled authority on the Constitution
says on this subject. I read from Story, first volume, section 837:

“The next clause 18, ‘Each House may determine the rules of its proceedings'—

“That is a part of the sentence., It is not a whole paragraph. ‘The subject is
not broken—

“Each House may determine the rules of its proceedings, punish its mem-
bers l;‘.:r disorderly behavior, and, with the concurrence of two-thirds, expel a
member"',

“Expel a member.

“No person can doubt the propriety of the provision authorizing each House to
determine the rules of its own proceedings. If the power did not exist, it would
be utterly impracticable to transact the business of the nation, either at all, or
at least with decency, dellberation, and order. The humblest assembly of men
is understood to possess this power, and it would be absurd to deprive the coun-
cils of the nation of a like authority. But the power to make rules would be
nugatory unless it was coupled with a power to punish for disorderly behavior
or disobedience to thos rules.’

“Here {8 where your punishment comes in; first, to make the rules for your
procedure to enable you to carry out the functions charged to you by the Consti-
tution of the United States. When you make those rules, then to punish for dis-
orderly behavior in the execution of those rules or in prohibiting others from
executing those rules.”
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Mr, MitoHELL, of Oregon. Is not that wholly disconnected from the power to
expel?
Mr. MiLLs. Will my frlend just wait until I get to the end of that? Judge
Story says:

“iBut the power to make rules would be nugatory unless it was coupled with a
power to punish for disorderly behavior or digobedlence to those rules. And as
a member might be so lost to all sense of dignity and duty as to disgrace the House
by the grossness of his conduct or interrupt its deliberations by perpetual violence
or clamor, the power to expel for very aggravated misconduct was also indispens-
able, not as A common but as an ultimate redress for the grievance,

“Now, then, Mr, President, the power to expel follows the power to establish
rules, and the power to expel follows as the highest exhibition of punishment for
misbehavior in preventing the House in the exercise of its functions from proceed-
ing in the orderly discharge of its dutics, You may imprison, You may fine,
You may reprimand. You may expel. You may not take life. Now, then, yon
can choose which horn of this dilemma you will hang on. If you want to expel

* this man, 1t must be because he has been gullty of disorderly behavior since he has
been a member of this body, infracting its rules, interfering with its deliberations.
That is the consistent, common-sense interpretation of this provision of the
Constitution and that which is glven to it by the most distingulshed commentator
who has ever written on that instrument, and as I sald before, not a strict con-
structlonlst by any means,”

It would seem clear, therefore, that this Committee has no authority to inquire
into any court proceedings in which the member-elect is involved, no matter
what thelr nature, since Article I, Sectlon § was not intended to vest the House
with general judiclary authority to try and punish, Article I, Sectlon 5§ was not
meant to take away from members of Congress the constitutional right to a
Jury trial and the full protection of due process on all charges of violations of lnw.

Articlo I, Section &6 May Be Invoked Solely in Reapeet to Offenses Committed
Againat the Current Housc

The precedents in this point are leglon, In 1709 the House declined to expel
Mathew Lyon for an offense committed while a member but before his reelection
to the current House, See 2 Hinds, § 1285, 850. A resolution was Introduced
charging him with “having been convicted of being a notorious and seditious
person, and of a depraved mind,” of maliclously defaming the Government of
the United States, and seeking his expulsion from the House. A vote was taken,
The resolution was defeated and Mr, Lyons retained his seat.

Another case In point is that of King and Schumaker in the 44th Congress,
2 Hinds 848-840. There the House Ways and Means Committee of the 43rd
Congress in Investigating charges that large sums of money were used to secure
passage through Congress of an increased appropriation for the Pacific Mall
Steamship Co., the Investigation disclosed that the charges had foundation and
that the two Congressmen were implicated but refused to tell all they knew. The
Ways and Meane Committee had its findings transmitted to the 44th Congress.
The Judiclary Committee yuled that the House had no authority to take up viola-
tlons against a previous Congress. The report stated in part (2 Hinds 840) :

“Your committee are of the oé)lnion that the House of Representatives has no
authority to take jurisdiction of violations of law or offenses commlitied against
a previous Congress. This is a purely legislative body and entirely unsulted for
the trial of crimes. The fifth eection of the first article of the Constitution
authorizes “each House to determine the rules of Its proceedings, punish Itx
Members for disorderly behavior, and, with the concurrence of two-thirds, expel
a Member.,” This ver 18 evidently given to enable each House to exercise its
constitutional function of legislation unobsatructed. It can not vest in Congress
a jurisdiction to try a Member for an offense committed before his election,
For such offense a Member, llke any other citizen, s amenable to the courts
alone, Within four years after the adoption of the first ten amendments to the
Constitution, Humphrey Marshall, a Senator of the United States from Ken-
tucky, was charged by the legislature of his State with the crime of perjury, and
the memorial was transmitted by the governor to the Senate for its action, The
committee to whom it was referred reported against the jurisdictlion-of the
Senate, and say:

““That in a case of this kind no person can be held to answer for an infamous
crime unless on a presentment or indictment of a grand jury, and that in all such
prosecutions the accused ought to be trled by an impartial jury of the State or
district wherein the crime shall have been committed. Until he is legally con-
vieted, the principles of the Constitution and of the common law concur in pre-
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suming that he i¥ innocent. And they are also of opinion that, as the Constitu-
tion does not glve jurisdiction to the Senate, the consent of the party can not
-glve 1t, and that therefore the sald memorial ought to be dismissed,’

“This report was adopted by a vote of 16 to 7. This is the construction given
to sald section in the first case presented to elther House after {ts adoption by
the statesmen who framed the Constitution, and we think it an authority which
should control the case before the committee. We know of no public interest
which will be promoted by further investigation. Your committee therefore
recommend that the House leave these charges where they now are, in court,
to be finally adjudicated and disposed of without any Interposition or further
action of the House.”

Another case in point concerns Orsamus Matteson,

Mr. Matteson, who was a member of the Thirty-fourth Congress, had been
Investigated and a resolution was placed before the House to expel him. He
resigned before action could be taken, He was thereafter elected to the Thirty-
fifth Congress and took and retained his seat. The House Committee took the
view that action of the previous Congress constituted no disqualification. The
case as reported in 2 Hinds 851, 852 follows ;

“The committee in thelr report took the view that the proceedings In the
previous Congress constituted no disqualification, and that in Mr, Matteson's
case there was no constitutional or legal hindrance to his being elected, and
no personal disqualification excluding him either permanently or temporarily
from being a Representative. The legislative power to punish Members could
not be used in regard to matters having no legal recognition. According to
Cushing's Law and I'ractice of Iegislative Assemblies, ‘Expulsion from a former
or from the same legislative assembly can not be regarded as a personal dis-
qualification, unless specially provided by law.' The Wilkes case was clted in sup-
port of this authorlty. The power of the House of Representatives in each Con-
gress was ample and complete to punish its Members for disorderly behavior or
misconduct, The Houge of the last Congress had tried Mr, Matteson; but what
offense had he committed against this House? With what act of disorderly
behavior was he charged? The fact that he had been elected to the Thirty-fifth
Congress before -the resolutions of censure were passed in the Thirty-fourth
Congress, if material, did not, in the committee’s opinion, change the case, since
the charges against Mr. Matteson were known to the people of his district before
they reelected him. With the judgment pronounced by the House in the Thirty-
fourth Congress, its power ended. Mr. Matteson was thenceforth amenable
only to the people of his district,

The report of the committee was considered on March 27, and during con-
slderation of the resolution recommended by the majority the whole subject
was lald on the table, yeas, 88, nays, 60."

The case of John Langley in the 00th Congress also Illuminates the point
that Article I, Section b is Invoked only to punish for offenses against the current
House. In the Langley case, n House {nvestigating committee had found
that Mr. Langley had been Indicted and sentenced to two years' imprison-
ment. The convietion was affirmed on appeal. While the matter was on appeal,
Mr. Langley was clected n Member of Congress. A motion for rehearing was
denied, but sentence wns suspended, The only appeal now was t¢o the
United States Supreme Court in writ of certlorari.

The matter was referred to a Select Committee, The comumittee took the
unanimous view that “under long-established custom of the House" expulsion
was not warranted.

It reported as follows :

“Without an expression of the Individual opinions of the members of the
committee, it must be snid that with practical uniformity the precedents in such
cases are to the effect that the House will not expel a Member for reprehensible
action prior to his electlon ns a Member, not even for convictlon for an offense.
On May 23, 1884, Bpeaker Carlisle declded that the House had no right to punish
a Member for any offense alleged to have been committed previous to the time
when he was elected a Member, and added, ‘That has been so frequently decided
in the House that it is no longer a matter of dispute.'"

Senator Willlam Roach was charged with embezzlement and actlon was
brought in the Senate to expel him. It was made clear during the debate that
the power of the Senate was limited to offenses committed against the current
House; that the Senate had no general jurisdiction over erimes and that power
to expel was related to infractions of rules governing procedure for doing busi-
ness of the body. Senator George stated:
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“If it be alleged that a member of this body has been gullty of disorderly con-
duct the Senate may investigate that question, ascertain the facts, and pronounce
Judgment upon the facts. Certainly that relates to disorderly conduct whilst a
member of this body, for it says ‘punish its members for disorderly behavior.’
Disorderly behavior of whom? Disorderly behavior of the member, and when
he I8 a member, amenable to the jurisdiction of this body.

“Then, for what cause have we a right to inquire and have we a right to expel ?
Sir, I think it is a very extraordinary proposition, when we consider it in all its
length and breadth, that the Senate may look into the antecedent conduct of a
person who has subsequently been elected n member of this body for the purpose
of expelllng him. What does that mean, Mr. President? Stop and think, It
means that the Senate, for any cause which the Senate may adjudge sufficient,
may reverse the action of n sovereign State in relation to the election of a member
to this body.

“Stating It in a lttle different form, because I desire the Senate to understand
distinetly what this proposition means, if we may for conduct or alleged conduct
transpiring before the person becomes a member of this body expel him, do we
not assume to dlctate to a soverelgn State in this Union whom it may elect as n
Senator? In other words, whilst the Constitution of our country says that the
State through its Legislature shall elect n Senator, if that Senaor has the pre-
seribed qualifications fixed In the Constitution, when he comes to take his seat
here we may say, ‘We do not like the person whom the Legislature has sent
here; he 18 persona non grata; we do not llke the man, though possessing all the
qualifications prescribed by the Constitutlon, whom a xovereign State has seen
proper to select and aceredit to this body.' "

L * * * - * »

“We hold that the power of the Senate does not extend to a man's life and con-
duet before he becomes o member of this body. We hold that we cannot make
Inquiry Into the detalls of a Senator’s career from the years of his maturity to hix
arrival here, nor can we organize the Senate into a trial court for the punish-
ment of offenses committed before he was a S8enator.

« » + “Where, then, I8 the limit of inquiry, unless you take that invineible it
glven by the Constitution? Will you, in the face of that sacred Instrument, dare
to say that you have the right to Inquire whether a man sent here by a soverelgn
State has at some time or other been indicted for erlme, even if he has paid the
penalty of the offense in accordance with the laws of his State? If you can in-
vestigate in such n case ns that, you can investignte anything and everything
which may be distasteful to the Senator from New Hampshire or anyone else,
however petty or contemptible the accusation may be.” 25 Cong. Rec., I'art 1,
58 Cong., Special Sesslon 138,

A reading of the entire debate in Senator Roach, against whom no action was
finally taken, is very much in point here. See pp. 188-102,

Another Instance 1s the Case of Brigham Roberts {n the Fifty-slxth Congress,
18060 where it was said :

“, .. very eminent lawyers from the beginning of the Government down to the
})resent time have taken the position that the House has no right to expel except

r some misconduct while a member and relating to his office ns a member.” 38
Cong. Rec. 80; (0th Congress, 18t Sess. (1800).

In accord 1a the case of Victor Berger, 60th Cong. 1019, supra at page —,

The case of B, F, Whittemore in the Forty-first Congress (1870) 1 Hinds 404
is not inapposite, but conslstent with this long-established custom. Whittemore
resigned from the Forty-first Congress to excape expulsion. As his seat was then
vacant, a speclal election was held and he was reelected to the same Congress
(the 4181:8. Congress refused to scat him upon his return. But here, the Con-
gress against whom the offense warranting expulsion and the Congress to which
he was reelected was one and the same.!

The Missouri Cau of John B. Clark, 3Tth Congress (1861), 2 Hinds 813, I8 Inconslstent
wm. this. When the Missouri delﬂsauan appeared to be sworn at the convening of
Con ress, one member-elecr did anot appear at all, Beveral months latr-r it was discovermi

e Congress that he was in open and armed rebellion nfaiust the U.8, uowralment
nuthorltles Missourl, A resolution was proposed tn expel him, 'There was virtuall
mentloil made of the fact that he had never nppenm to he swol'n in and reated an un
tliscullu on was had concerning the propriety o axpulllon. {enn ovprwhelmlnﬁ vote, he
was “expelled.”” Had he appeared to be aworn, h have been excluded for disloyalty
(treagon) cf. Vietor Berger (1019), Civil War Southem delegations (clrca 186 ﬁaur-
teenth Amendment, Seetlon 3. There was no conrlderation or debate on the ﬂoor concern-
ing the action Congress was taking.
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Mr. Powell’s situation makés for as strong a case against disciplinary action
by this Committee ns any of the precedents. It is clear that he cannot be dis-
- elplined by the House for gny conduct not relating to its function. As to any
officlal misconduct as a member of the House, the Hays Committee made such
an investigation in the 89th Congress and made specific recommendations, This
Committee has no authority to go over that same ground, certainly. Even apart
from the principle enunciated that the power of the House to punish relates
only to offenses against the current House, for this Committee to retread the
matter which the Hays Committee investigated and dealt with would be in the
nature of subjecting Congressman I’owell to double jeopardy.

It should be added that the nature of the offense has no relevance to whether
the law and practice evidenced by the precedents should apply. The rule
is one of universal application because of the nature of the authority which
Artlele I, Sectlon B accords that it can only be brought into play for those of-
fenses committed durlng the current sesslon and directly affecting the legisla-
tive process. By this standard, this Committee cannot review ‘“official miscon-
duet” of the member-elect except that occurring in the current session.

These proceedings are adversary in nature and must be conducted in accord with
basic constitutional due process safeguards

The House itself, and any Election or Select Committee, when Investigating
the right of a member to a seat in Congress performs a quasi-fudicial function,
The procedure is basleally adversary in nature and hence calls for the safe-
guards for the rights of the partles usually assoclated with such hearings.
These propositions are fully borne out by the history and practice of the House
though they are not specifically spelled out by any IIouse rules of procedure,

L THE “QUABI-TUDICIAL" NATURE OF THE PROCEEDINGS

The House rules governing contested election cases are subject to change In
every Congress and, in fact, in every case, Thus the printed rules of the House
are consldered directory only, not mandatory.? However, insofar as the printed
rules provide n general guide to procedure in contested electlons cases® they
clearly indicate that the procedure is quasl-ndversary and judicial. The preface
to the rules provides for the filling of “brlefs” and abstracts of the “record and
testimony in the case,” allows a period for “argument before the committee"
by contestant or contestee or thelr respective counsel and allows for the “ordering
[of] briefs to be filled and a case to be heard at any time the committee may
determine.” Laws and Committce Rules (Jloverning Contested Election Cascs
in the Honse of Representatives GI'O, 1030, 1, 1. This language clearly contem-
plates at least a quasi-judiclal proceeding.

The House has, on several occaslons, reafirmed the judicial nature of Itx
hearings In cases of seating disputes. In the case of Lynch v. Chalmers in the
47th Congress (1882), Congressman Robeson who presented the majority report
of the Committee of Elections stated :

“By the fifth section of the same Constitutlon it is provided ‘that each House of
Congress shall be the judge of the election and returns and qualifications of its
own members.” That provision names us the court for the maintenance and
application of these principles, If gentlemen desire it, I readily admit that it
makes us a court with the dutles and only the powers of a court of largest
Jurisdiction and last resort, I admit that we are to ‘judge.’ But we are a court
limited only ax far as we are by express language limlited atall by the word
‘Judge’ and the objects to which our judgment ix to be directed. 8till, we are
a court, and, though n court, of last resort and of highest powers. A court of
highest general powers known to the spirit of the law in the atmosphere of
which we live 18 a court or original and natural equity ; not a technical court of
equity, such as in the progress of commercial transactions and business develop-

* Hven though Congress pregerves the rln]llt to nmend the procedures set forth in the
printed rules, it onl}' {aregards the establigshed rules in “extraordinary cases.” MeceCrary,
American Law of Elections, 4th Ed., 1807, § 440 citing Biabee 1. Finley, In the 47th Con-
gress (1881) : Sfolbrand v. Aiken in the 47th Congress (1881).

31t should be noted that there is a distinction hetween a contested election, where two
or more personk claim the r}fht to be seated, and the situation in which Representative.
elect Powell finda himself. ut that distinction does not call for a different procedure to
be followed before the Committee. In short, there (o not have to be two active contenders
or the same seat to create an adversary or quasi-judicial groeeedlnf. ﬂef Sheridon v,
Pinchback in the 43rd Congress (1873) where even though the contestee failed to answer
the charges agninst him, the contestant was not Immediately seated and the charges were
not deemed true as stated but the House continued ita investigation.



264 IN RE ADAM CLAYTON POWELL

ment binds itself to certain formal and technleal and fixed rules and modes of
evidence and proceeding, but an original court founded upon the broad prineiples
of equity. . . . We are a court, then, of high equity, proceeding according to legal
processes to Investigate truths, the conditions of which are defined and fixed
by constitutional law, but untrammeled and unregulated in the order of our
processes or the application of the prineiples by statute or organic law. We are
the highest court on these subjects known to our organic law; thus an appeal
lles from all other courts who have or assume jurisdiction of them; and for the
set;;;lspent of them we have all the powers of all courts.” Cong. Rec, 47th Cong.,
D .

In an earller Congress, the 41st Congress, (1887), while consldering the case
of Covode v. Foster, the following resolution was Introduced by Representative
Burr of Illinols:

“‘Resolved : That from the nature of its duties the Committee of Elections of
the House of Representatives {s a judlclal body and in deeclding contested cases
referred to such committee the members thereof should nct according to all the
rules of law, without partiality or prejudice as fully ns though under speclal
oath in each partcular case so declded.” Cong. Globe, 41st Cong., p. 700.

And during debate on the action of the Committee of Elections it was sald on
the floor of the House by Representative Churchill of New York !

“ .. it was the duty of the Committee of Elections, in declding these cases,
to act judiclally ; that it was thelr duty as lawyers, as members of this Ilouse,
and also as members of the Committee of Electlons to regard the law of the case
as well as the facts, tend to decide upon their consclences according to the
law as well ag the facts.,” Cong. Globe, 418t Cong., p. 1150,

This has been the consistent positlon of the House, The judielal nature of
the proceedings was agaln stated less than fifty years ago in the caxe of Frank
v. LaGuardia In the 68th Congress (1025), The report of the Committee on
Blections contains the following language:

“It has been correctly stated, ‘That the IIouse possesses all the power of u
court having jurlsdiction to try the question who was elected. It s not even
limited to the power of a court of law merely, but under the Constitutlon clearly
possesses the functions of a court of equity also.'"

Citing McKenzic v. Brackston, Smith BElec. Cases p. 10; Brooks v. Davis, 1 Bart.
44, Norton v. Butler, 2 Hinds § 1122, House Report No. 1082, 68th Congress, 2nd
Hesslon (1925).

See also MacDonald v. Young in the 038rd Congress, 0 Cannon § 04,

The adversary nature of the committee's hearings are sustained by the fact
that the Representative under serutiny has not only his own rights to preserve
under attack but the rights of his constituents, those who chose him to represent
them, to vindleate. As McCrary, supra, has stated:

§ 454, "A contested electlon case, whatever the form of the proceeding may be
is In its cssence n proceeding in which the people—the constituency—are pri-
marily and principally interested. It Is not a sult for the ajudication and settle-
ment of private rights simply, Mann v. Cassiday, 1 Brewster 43; Pcoplc v.
Holden, 28 Cal. 189."

§ 481, . . . statutes providing for contesting elections are to be liberally con-
strued, to the end that the will of the people in the choice of public officers may
not be defeated by any merely formal or technical objections,”

The judiclal nature of the proceedings was established In the first contested
election case ever declded in the Houge. In the case of Ramsay v. Smith in the 1st
Congress, 780, the Committee of Elections proposed and the House adopted n
courge of procedure which provided that “Mr. Smith be permlitted to be present
from time to time, when . . . proofs are taken, to examine the witnesses, and to
offer counter-proofs, which shall also be recelved by the commlttee, and reported
to the House,” 1 Hinds § 717, p. 027,

Again in the Second Congress, 1701, in the case of Jackson v. Wayne, the House
permitted contestant to appear with counsel at “the bar to produce testimony in
an election cage,”” 1 Hinds § 709, p. 816,

Thus the general pronouncements of the House, n lending commentator on the
procedures of the House in election cases and the history of the precedents of
the House themselves all firmly support the conclusion that the procedure before
a committee determining the right of a Representative-elect to his seat is judicial
and adversary in nature and hence calls into play the basic requirements of due
order and protectlon for those whose rights are involved.
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Those basle requirements of u judicial proceeding, us recognized in the earliest
case in the House, Include the right to be present at hearings, to present proof,
" to cross-examine witnesses, see Ramaay v. Smith, supra, and further to be fully
apprised of the charges, the standard of the burden of proof and in order to
offectively protect these rights, to be ropresented by counsel before the committee.
That these are all rights which have been fully recognized and accorded to parties
hefore the Committee 18 readily reen by examining several House precedents and
the 1law of the Congress.

11, BPECIFIC RIGIITE AFFORDED TO CONGREBBMEN-ELECT UNDER PRECEDENTE OF
HOUBE

(a) Statcment of Charges

MeCrary, supra, notes that at the very outset, he whose right to sit In the
House I8 challenged Is entltled to know exactly the charges which he must
answer,

Hectlon 870 states that the rules for proceedings must include due and reason-
able notice to the Incumbent and the opportunity to prepare proofs to be heard
on both sldes, MeCrary further specifies that a notice cannot be consldered “due
and reasonable” which does not inform the contestee of the grounds of the
contest with sufficlent certainty.

Hectlon 420 further deseribes the requirement of well-defined charges as
follows :

“A notlee which ix suficiently specitie to put the [contested] . . . upon a proper
defense and prevent any surprise heing practiced npon him s good.”

(h) Burden of Proof

Agnin MeCrary ax the compller of and authority on the cases and rules of
election contests notes:

§ 450, “The general rule is that the ordinary rules of evidence apply as well to
election contests as to other cases, The ovidence muat therefore be confined
to the polnt in Issue, and must be selevant.  The burden of proof 18 always upon
the contestant, or the party attacking the official return or certificate.”

(¢) Right to Cross Eramine

The Rules of the House specifically provide that deponents or other witnesses
in an election case must answer ‘“‘all such matters respecting the elections about
to be contested as shall be proposed by either of the parties or thelr agents.”
Laws and Commitice Rules, supra, p. 6. Exr parte testimony is unformly dis-
favored and almost without exception, not admissible before the Committee.
See McFarland v. Culpepper in the 10th Congress (1808), Spaulding v. Mead in
the Oth Congress (1803), Lyon v. Smith in the 4th Congress (1705), Chapman
1. Ferguson in the 85th Congress (1858) and Blair v. Barreft in the 36th Con-
gress (1800). See nlso as to necessary presence of adversely affected party
when testimony taken, 1 Hinds § 824,

MeCrary further substantiates the rule requiring the opportunity fo cross-
examine ng he states in Rection 448 that witnesses must he examined ro that
the “parties or their attorneys may appear and propound any proper questions.'

It should be noted that ‘this strict procedural requirement has bheen adhered
to even in times of high party execitement and keen prejudice toward the Rep-
resentative-elect., In the case of Brigham Roberts in the B0th Congreas (180))
the following procedure was followed !

“The Committee met . .. and in Mr, Roberts' presence dizcussed the plan
and reope of {ta Inquiry. Mr. Roberts submitted certain motions and supported
them by argument questioning the jurlsdiction of the committee and its right
to report against hig prima facle right to a seat In the Houre of Representn-
tives, * * * “Subsequently certain witnesses appeared before the Committee
and were examined under oath, In the presence of Mr. Roberts and by him
cross-examined. . . . The Committee fully heard Mr. Roberts and gave him op-
portunity to teatify if he ro desired. . . . 1 Hindg § 476, p. 521.

(dY Right to Counacl

As ahove noted, ax enrly as the Second Congress, Jackaon v. Wayne, the House
allowed partles In an election eaxe to ho reprerented by counsel., This precedent
was followed explicitly in 1804 and 1841, 1 Hinds § 057, Counsel has appeared
in argument hefore the committee in countless other casexs including the cases of



266 IN RE ADAM CLAYTON POWELL

Kahn v, Livernash in the 68th Congress (1003), Mackey v. O'Connor in the 47th
Congress (1882), and Moody v. Gudger in the 58th Congress (1004). And in an
instance which presents a very close parallel with the situation of Representative-
elect Powell, 8 Hinds § 1847 notes: -

“A member's character being impeached by the statement of another member
pefore an investigating committee the committee allowed both members to be
represented by counsel.”

» » L » - . *

In sum, it appears clear that the overwhelming weight of authority both in the
language of the House and the writing of the authoritative text on House proce-
dure supports the proposition that the proceedings of this Committee in respect
to Mr. Powell are adversary in nature and quasi-judicial and must be surrounded
by the rules and procedures that act as safeguards in such circumstances.

CONCLUBION

For all the foregoing reasons, it iz the contention of counsel that this Com-
mittee is limited solely to inquiry into Congressman Powell’s constitutional
qualifications for membership in the House as preseribed by Article 1, Section 2
(age, citizenship and inhabitancy) ; that it must make this determination and
that Mr. Powell must be sworn and seated before any action can be taken pur-
suant to Article 1, Section 5; that as to that power there conferred, it is designed
solely and exclusively to prevent obstructions to the House performing its legis-
lative function, and has no relevance to misbehavior in general, or not related to
the legislative process, and not committed during the current session of Con-
gress, Moreover, we contend that Congressman Powell is entitled to but was
not accorded baslc due process in the conduct of the hearing. In short, we con-
tend the proceedings are illegal and void and that the only recommendation the
Select Committee is empowered to make is that Congressman Powell should be
sworn and permitted to take his seat.

Respectfully submitted.

JEAN CAMPER CAILN,
Washington, D.C.,
ROBERT I.. CARTER,
New York, N.Y.,
Hupert T. DELANY,
New York, N.Y.,
ARTHUR KINOY,
WiLLiam M, KUNSTLER,
Ncw York, N.Y.,
Fraxk D, REEVES,
Hersert 0. REID,
Washington, D.C.,
.HENRY R. WILLIAMS,
New York, N.Y.,
Counscl for Congressman-Elcct
Adam Clayton Powell, Jr.

House oF REPRESENTATIVES,
ComMITTEE oN HoUSE ADMINISTRATION,
Washington, D.C., February 16, 1967.
Hon., EMaNvEL CELLER
Chairman, Special Commillee Pursuant to House Resolution 1, 90th Congress,
Rayburn House Office Building, Washington, D.C.

Dear MR. CaairMAN: In response to a re%uest from attorneys for the Special
Committee Pursuant to H. Res. 1, Ninetieth Congress for a report of expenditure
of local rorei%n currencies (Counterpart Funds) by the Chairman and certain
emJ:lo ees of the House Committee on Education and Labor for the years 1961 to
1965, inclusive, I am glad to submit the following figures which are taken from
the records of the Committee on House Administration from the reports submitted
by the Chairman of the Committee on Education and Labor on or about March
18t of the year following the year in which the expenditures were incurred.
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Between Jan. 1 and Dec. 31, 1961

. [In U.8. dollar equivalents]
Powell, Adam C.:

France. - . o i $813. 87
Y 1, 461. 53
Spain . e memmaeaas 900. 00
Switzerland. . - ieeaaoao- 107. 97
Dargans, Louise Maxienne:

nited Kingdom _ . ___ .. ___ ... ... _.... 62. 50
Brazil .. 347. 50
Uruguay - - - oo e ieemee—aen 46. 50
Argentina. . _ ... ... 150. 00

(No report for Wall or Huff.)

Between Jan. 1 and Dec., 31, 1962
Powell, Adam C.:

Great Britain (9 days) . . ... .... $243. 50
France (5days) - - - oo 245. 50
Ttaly (6 days)___ ... ... 313. 00
Greeee (11 days) - - .. . .- 547, 00
Spain (ddays) . . ... .. ... 195. 00
Wall, Tamara J.:
Great Britain (4days) .. - ... 280. 00
France (5 days) - - - oo oo 260. 00
Ttaly (O days) - - ... 450. 00
Greece (4 days) - - eacaan 200. 00
Austria (5 dags} ................................. 152. 00
Gcrmani (Bdays) - - ieo-- 150. 00
Denmark (5days) - ... 171. 00
Dargans, Louise Maxicenne:
United Kingdom _ _______________________________ 49. 76
Spain. oo eeaceeao 83. 76
Taly ool .~ 119.50
France. - .- i eeeeeeeeaaa 80. 650
MOrOCCO. o v e oo e 37. 00
Portugal .___________ e emm— e —————— 53. 60
Huff, Corrine A.:
Great Britain (4days) . ... __ .. _..._.. 293. 50
France (5 days) - - oo oo oo oo e 260. 50
Ttaly (5 days) e - - ieiainan- 305. 00
Greece (11 days) - .. ... 532. 650
Spain (4 dazag .................................. 185. 00
enmark (ddays) ... 176. 00

Between Jan. 1 and Dec. 31, 1963
Powell, Adam C.: Switzerland (12 days) . - - - o oo oo ceeeceems
(No report for Wall, Dargans, or Huff.)

Between Jan, 1 and Dec. 31, 1984
Powell, Adam C.:

Switzerland:
June 19-30. - - $4901. 84
July 14-22 - 861. 87

(No report for Wall, Dargans, or Huff.)

Belween Jan, 1 and Dec. 31, 1965

(No report by Powell, Wall, Dargans, or Huff.)
With best wishes, fam, ’
Sincerely yours,

267

$3, 283. 37

606. 50

$1, 544. 00

1, 853. 00

424. 00

1, 741. 50

$721. 21

$1, 353. 71

Jurian P. LANGBTON
Chief Clerk.



268 . IN RE ADAM CLAYTON POWELL

ASBISTANT BECRETARY OF STATE,
Washington, February 20, 1967.
Hon, EMANUEL CELLER,
Chairman, Select Commiliee Pursuant to House Resolulion 1,
House of kepresentab’m.

DEAr M=. CHAIRMAN: I have your letter of February 13, in which you request
n statement of sums advanced for foreign travel to Representative Adam Clayton
Powell, Chairman of the Committeec on Education and Labor, for the calendar
years 1961 through 1966, inclusive, and also to the following members of the staff
of that Committee: Miss Corrine Huff, "Miss Tamara J. Wall and Mrs. Louisc
Dargans Fleming.

In response to your request, I furnish herewith a compilation of local currency
and the equivalent value in dollars, estimated at the then current exchange rates
for l?:::;al currencies advanced to ﬁcprcsentativc Powell and the aforesaid staff
members.

Local currency
Month of Purpose U.S. dollar
year equivalent
. Unit Amount
1966:
Powell:
Qermany . ......| June.. ... Advance. .........| Deutsche mark.. 1, 600. 00 $400. 00
Switzerland.....|...do......|..... do............| Bwiss franc.. ... 1,203.00 300, 00
1965: None.
1064:

Powell:

Qermany.......|.. .| Deutsche mark.. 1, 748.40 440.08

SBwitzerland . ... ...d ane......... 2,242.08 818.80
..... do.. 2,023.00 676. 48
..... do.... 672,00 185. 52
..... do...._..... 2,875.20 666,

Powell:

Switzerland . . ... - 863. 50 109, 70
2, 255,00 521, 51
1,554.00 350.39
062;

Hufl;

Denmark._....... 900, 00 130. 11

France. .....cooofeee.- 1,028.00 200.79

2,213.12 448,00

1,250.00 285.10

Greete......... 36,370.00 1,212.33

Italr.,,. 201,03

%fan............ 200,17

nited King- 381.89
dom.

D . (~—100.04)
ltall\;i........... 400. 00
Sfa 25, 69

Pow;_ a ce August sportation Frane 4,780.86 969, 00

Advance....... . - 4,645, 60 8. 08

Transportation. 028,00 200.79

do. 5. 172,45

(=172.45)

264.40

171.00

408.33

278.00

ar.21

A 9.78

143.0. 400, 03

........... L 0. (—203, 60)

Car hire.... 21,10.8 61. 50

Telegram.... 1.0.0 2.80

Bpaln...... ... do.....| Advance.......... 12,000, 00 200.17

Forwarding lug- 142,90 2.38
gage.

Cancellation fee...\..... P .80 1.58
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Local currency
Month of Purpose U.Sli (;?llstr
r uivalen
vea Unit Amount o
1062—Continued
Powell—Continued
Ul&ltsd King- August....| Advance.......... . 236.10.0 $663. 46
om.

Refund. .. 0.0) (~281,885)

Car hire... 12.10.0 35.87

Theater tickets. 9.8.0 28.93

Overtime work.... 6.15.0 19.03

Loglz.e-dll‘lance 27.5.4 76.79

telephone,

300, 00 244,01

200,00 173.48

213,12 488, 00

028,00 200,70

25000 258,10

600. 00 150. 45

020.00 400, 00

100. 00 861,60

800, 00 461.03

United King- - 35.10.0 381,89

dom,
(=100.04)
0 omin
o H

J\m%ntlna 241. 54
Brazil........... 372,88
. (=10.17)

Uruguay........ o 50.00

Powell:

France.......... 517,35
(—230.80)

441,58

017,10

57114
(~40.82)

0485, 61

Italy. . ceeecnaen 483.10

817,40

308,60

- o2

| [ 0

e 900.00

70,63

Genova. ......... Jumn 230.05
(—122.98)

These items are broken down to sums advanced by the Degartment for trans-
portution and sums drawn by Representative Powell and the designated staff
members in the countries indicated.

All sums mentioned herein were advanced pursuant to Congressional authoriza-
tion, Copies of these figures were furnished to the Chairman of the Committec
on Fdueation and Labor for each of the calendar years covered by this report prior
to February 15 of the following calendar year.

I trust that this information will be responsive to your request.

Sincerely,
Dovaras MacArraur II.
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