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INTRODUCTION: PURPOSES OF INVESTIGATION

On February 9, 1977, the House of Representatives by a vote of 388
to 0 adopted House Resolution 252 * directing this committee “to con-
duct a full and complete inquiry to determine whether Members of the
House, their immediate families or their associates accepted anything
of value, directly or indirectly, from the Government of the Republic
of Korea or representatives thereof.” The inquiry is intended, as the
resolution explains, to ascertain the facts concerning allegations that
“Members of the House have been the object of efforts by certain for-
eign governments or persons and organizations acting on behalf of
foreign governments Fincluding the Government of the Republic of
Korea) to influence the Members’ official conduct by conferring thin
of value on them or on members of their immediate families or their
business or political associates,”

Under House Resolution 252, the committee is charged with a two-
fold responsibility. First, the committee is directed to report to the
House (a) its findings concerning the adequacy of the present Code of
Official Conduct and current laws to protect against the exertion of
im%oper influence by foreign governments on Members of the House
of Representatives, and (b) its recommendations for changes in the
Code or in Federal laws to respond to the problem of improper for-
eign influence. Second, the committee is to report to the House its re-
commendations “as to such action, if any, that the committee deems
appropriate by the House with respect to individua]l Members, officers,
an emflcgeea of the House as a result of any alleged violation of the
Code of Official Conduct or of any law, rule, regulation, or other
standard of conduct applicable to the conduct of such Member, officer,
or employee in the performance of his duties or the discharge of his
responsibilities.” On February 8, 1977 (contingent upon adoption of
H.Res. 252 by the House), the committee adopted an implementing re-
solution establishing the scope of the investigation.?

The committee resolution contemplates two distinct types of pro-
ceedings, which may take place concurrently or in successive stages.
(Compare secs. 1 and 2 with sec. 3.) One type is & general investigation
to ascertain the basic pattern of questionable contacts between Korean
representatives and Members of the House, so that the committee can
assess the adequacy of existing laws and standards. The other tvpe
involves the lodging and investigating of charges against specific Mem-
bers of the House, in order to determine whether to recommend that
the House exercise its power under Arti le 1, Section 5, clause 2 of the
Constitution to “punish its Members for disorderly Behaviour, and,
with the concurrence of two-thirds. expel a Member.’

In view of these responsibilities, it is both appropriate and desirable
for the committee, at the outset of its inquiry, to set forth for the bene-

1 House Resolution 252 I8 get forth as appendix A,
2 The resolution is attached as appendix B.

(1)
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fit of the Members of the House and the public a brief explanation of
the principal provisions of the Constitution, Federal laws, the Fed-
eral regulations, the Code of Official Conduct, and other standards of
conduct that may be of relevance to the present investigation. A num-
ber of these provisions are identified in House Resolution 252.2 Other
matters of importance which merit discussion at this stage are prob-
lems of knowledge and intent that the committee may confront in
making recommendations pertaining to particular conduct, the stand-
ard of proof to be employed , and the rules of evidence to be followed.
This Manual is divided into four parts. Part I examines the scope of
the committee’s jurisdiction to investigate the conduct of a Member,
officer or employee of the Iouse. Part 1T discusses the principal provi-
sions of the Constitution, Federal statutes, regulations, House rules,
and other standards of conduct on which the committee will rely in
assessing the conduct of Members of the Ilouse. (The relevant provi-
sions are included in appendix C.) Part ITI addresses the questions
of knowledge and intent, and the concept of de minimis acts, and
annlyzes the relationship of those factors to the propriety of recom-
mending sanctions. Part IV contains a discussion of the standard of
roof to be employed by the committee in assessing complaints al-
eging specific misconduct by particular Members of the IHouse. A
separate document will be prepared discussing the rnles of evidence
to be followed in the committee's investigation and hearings.

I

Tie CoMMITTEE'S JURISDICTION

Piior {o the 90th Congress, the ITouse of Representatives had no

ermanent body charged with monitoring the conduct of its Mem-
rers, Cases of apparent misconduct of a Member were handled either
by the appointment of a special committee to pursue the matter on an
ad hoc basis or by application from a standing committee for a resolu-
tion to authorize it to deal with an infraction it had chanced upon
during an im‘estiﬁntion.‘ These methods were “cumbersomely slow,”
often permitting “abuses to develop into serious losses of prestige be-
fore being dealt with” by the House.®

In April 1967 the House of Representatives adopted House Resolu-

tion 418, establishing the Committee on Standards of Oflicial Conduct
as a standing committee and charging it with the task of recommending
as soon o8 practicable to the House of Representatives such changes in laws,

rules and regulations as the committee deems necessary to establish and enforce
standards of official conduct for Members, officers, and employees of the House

8 The provisions noted in IIouse Resolution 252 are (1) article I, rection 9, clause 8 of
the U.S, Constitution (prohibiting acceptances of presentr or emoluments from foreign
governments without the consent of Congress). (2) 2 U.S.C. 441le (forbidding the receipt
of political contributions from a forelgn nationa] or foreign government), (3) 18 U.H.C.
201 (lmgoalng criminai sanctions for soliciting or accepting bribes or gratuities), (4) 18
U.8.C. 203 (penalizing the receipt of any compensation for services before a government
agency or department in a matter in which the United States is a parg or has a direct
and substantial interest), and (5) House Rule XLIIT (the Code of Officlal Conduct for
Members of the House, prohibiting—as initlally adopted—the acceptance of any gift of
substantial value from a person having a direct interest in legislation before the Congress).
20.3};3 Rﬁp{.nl;vﬁi)lﬂs, 90th Cong., 2d sess. 12 (1908) ; see H. Rept. No. 1364, 04th Cong.,

8. .
t?z“ Cong. Rec. 8778 (10068) (remarks of Rep. Price) ; see H, Rept. No. 1176, supra,
a X
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After conducting hearings on this question, the committee issued a re-
port recommending the adoption of a resolution that would continue
the committee as a permanent standing committee of the House and
establish a code of official conduct and a fiinancial disclosure require-
ment for Members, officers and employees of the House. On April 8,
1968, the House, by a vote of 405 to 1, adopted House Resolution 1099
incorporating the committee’s recommendations. Under the Rules of
the I-Fouse for the 95th Congress, the committee’s regular legislative
jurisdiction is confined to measures relating to tho Code of Official

onduct. See Rule X1. (t).

The cornmittee is also vested with general investigatory jurisdiction
delineated in IIouse Rule X4. (e)(1)(B), which  authorizes the
committee

to investigate . . . any alleged violation, by a Member, officer, or employee of
the House, of the Code of Officlal Conduct or of any law, rule, regulation, or
other standurd of conduct applicable to the conduct of such Member, officer, or
employee in the performance of his duties or the discharge of his responsibilities,
and, after notice and hearing, to recommend to the House, by resolution or other-

“t-lso. such action as the Committee may deem appropriate in the circum-
stances; . . .

This guthority clearly extends to violations of formal standards of
conduct, such as those set forth in the Constitution, Federal statutes,
and the Code of Official Conduct. The committee also has construed the
phrage “or other standard of conduct applicable to the conduct of
such Member” to include unwritten or uncodified but “familiar ethical
standards prohibiting conflicts of interests and the use of oflicial posi-
tion to benefit oneself.” H. Rept. No. 1364, 94th Cong., 2d Sess., p. 7
(1976) [dealing with Rep. Sikes]. In pursuing its investigative au-
thority, the Committee is required by House Rule X4. (e) (2)(C) ¢
toa })pl y the laws, rules, regulations, and standards of conduct in effect
at the time the conduct under investigation occurred. See H. Rept.
No. 1364, supra, at 5-6.

House Resolution 252, (appendix A), constitutes an additional

rant of substantive and procedural authority to conduct the Korean
Investigation. See section 7. The resolution gives the committee the
responsibility (1) to determine whether the Xorean Government gave
Members of the House, or their immediate families or close associ-
ates, anything of value [section 1]; gﬂ) to assess the adequacy of the
present provisions of the Code and of IFederal law to eliminate actual
or apparent conflicts of interest in the contacts between Members and
foreign governments or their agents [section 2]; and (3) to probe
possible violations of existing standards by specific Members [sec-
tion 3]. Scctions 4, b, and 6 contain expanded procedural authority for
the committee tailored to the needs of this comprehensive and sensitive
investigation.

¢ ITouse Rule X 4. (e)(2)(C) provides: “No investigation shall be undertaken by the
committee of any alleged violatlon of a law. rule, regu!ation, or standard of conduct
not in effect at the time of the alleged violation.”

The floor debate on House Resolution 1099 indlcates that this provision was intended
to avold the vice presented by ex post facto laws. 114 Cong. Rec. 8770-80 (1068) (remarks
of Representatives Halleck, Price, and Belcher). Such laws are expressly prohibited by
Article I, Section 9, clause 3 of the Comnstitution, but that constitutional prohibition has

been construed to be dlrectlg applicable only to eriminal or;ena! statutes, See, e.¢., Galvan
v. Precss, 847 U.8. 522 (1954) ; Burgess v. Salmon, 97 U.8. 381 (1878).
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PrincreaL CoNstrruTioNAn Provisions, Laws, RecuLaTions, RuLes,
AND STANDARDS OF CONDUCT RELEVANT T0 THE INVESTIGATION

A. CONSTITUTIONAL PROHIBITION : THE FOREIGN GIFTS CLAUSE

The Constitution prohibits persons holding Federal office from ac-
cepting gifts or payments for service from foreign governments with-
out the consent of Congress. Article I, Section 9, clause 8 of the Con-
stitution provides:

No Title of Nobility shall be granted by the United States: And no Person lhold-
ing any Office of Profit or Trust undcr them, ghall, without the Consent of the

Congress, accept of any prescnt, Emolument, Ofice, or Title, of any kind what-
cver, from any King, Prince, or forecign State, [Emphasis added].

1. The Elements of the Offense

. This committee has previously examined this constitutional provi-
sion in connection with an advisory "pinion seeking guidance regard-
ing the acceptance of trips to foreign countries at the expense of the
host country. See Advisory Opinion No. 8, issued June 26, 1974, In the
advisory opinion the committee noted :

This provision, described as stemming from a “Just jealousy of foreign in-
fluence of every sort,” is extremely broad as to whom it covers, as well as to
the “presents” or “emoluments” it prohibits—speaking of the latter as of any
kind 1whatever,

It is narrow only in the sense that the framers, aware that social or diplomatic
protocols could compel some less than absolute observance of a prohibition on
the receipt or exchange of gifts, provided for specific exceptions with the con-
sent of Congress, Id.

Th_ege arc four essential elements to a violation of the constitutional
provision:

S (1) the individual must hold an “Office of Profit or Trust” of the United
tates;
(2) he must accept a “present” or “Emolument” ;
(3) the source of the present or emolument must be a “King, Prince, or
foreign State";

(4) the acceptance of the present or emolument must not have been
authorized by Congress.

a. Officials covered.—1t is clear that a Member of Congress holds an
office of KTroﬁt. or trust of the United States. The committee’s advisory
opinion No. 3 mentioned above concluded that the constitutional pro-
vision applied to House Members, noting that the prohibition “im-

inges equally on all Federal employees.” Opinions issued by the

omptroller General and the State Department confirm that the
phrase “any Office of Profit or Trust” includes Members of Congress.
See Opinion of the Comptroller General, B3-180472, March 4. 1974
Opinion of the Comptroller General, B-180472, May 9, 1974; Letter
Opinion from the Department of State, May 9, 1974,

Although the prohibition applies by its terms only to the Federal
official, it should be understood as extending as well at least to mem-
bers of the official’s immediate family and household if the circum-
stances suggest that such a person is merely the conduit for the gift
or that the official is, in practical terms, the object or the beneficiary
of the gift. This reading of the clause promotes its evident objective
to insulate Federal officials from tangigle benefits conferred by for-
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eign governments that may affect—or appear to affect—their objec-
tivity in robectixllg the national interests of the United States, Thus,
if the wi?e of a Member received a gift of cash or property from &
foreign government, the substance of this clause would be violated,
unless it was clear that the gift was prompted by some consideration
relating to his wife independently and did fot benefit the Member, di-
rectly or indirectly. The Congress has already recognized that the
constitutional clause should be given this somewhat broader sweep,
for in the Foreign Gifts and Decorations Act of 1966, as amended,
discussed below, a Federal “employee” is defined in § 7342(a) (1) (F)
80 include “a member of the family and household” of a Member of
ngress,

b. %a‘.ﬂa or presents covered.—The second element includes the ac-
ceptance of “any present [or] Emolument . . . of any kind whatever.”
A 1974 opinion of the Comptroller General explains the meaning of
the terms “present” and “Emolument” in the constitutional provision -

as follows:

In connection with this provision, we have viewed the term “present” as sy-

nonymous with the term “gift,” denoting “something voluntarily given, free from
legal compulsion or obligation.” 34 Comp. Gen. 331, 334 (1955) ; 87 Comp. Gen.
138, 140 (1857). “Emolument” has been defined as profit, gain, or compensation
recelved for services rendered (49 Comp. Gen. 819, 820 (1970)); B-180472,
March 4, 1974. Opinion of the Comptroller General, B-180472, May 9, 1974.
The opinion concluded that any trip paid for by a foreign govern-
ment would constitute either a present (if given without regard to the
Member’s actions) or an emolument (if tendered as payment for serv-
ices rendered or to be rendered). The breadth of coverage of the pro-
vision is apparent from the inclusion of the language “of any kind
whatever” indicating that all gifts and emolur.ents are included, re-
gardless of their value. A 1902 opinion of the Attorney General relied
on the phrase “of any kind whatever” to conclude that the provision
encompasses “even a simple remembrance of courtesy . . . like . . .
photographs.” 24 Op. Att., Gen. 116, 117 (1902). The Comptroller
General concurs in that view : “It seems clear from the wording of the
constitutional provision that the drafters intended the prohibition to
have the broadest possible scope and applicability.” 49 Comp. Gen.
819, 8§21, (1970). And this committee. 1n issuing Advisory Opinion
No. 3 (June 26, 1974), has agreed: “This provision . . . is extremely
broad as to whom it covers, as well as to the ‘presents’ or ‘emoluments’
it prohibits—speaking of the latter as of any kind whatever.” 7

c. Foreign government as source—The third requirement—that the
present or emolument come from a “King, Prince, or foreign State”—
also has been read broadly in conformity with the provision's purpose
to guard against “foreign influence of every sort” (3 J. Story, Com-
mentaries on the Constitution of the United States, 216-217 (1833)).
In advising that a fee of $500 from the British Broadeasting Corpora-
tion (BBC) would violate Article I. Section 9. clause 8. the Comptrol-
ler General conclnded that the British Government exerted sufficient
control over the BBC to rewder it “an instrumentality of the British
Government (in effect a British Government Corporation) and thus

7 This all-inclusive [nterﬂretatlon of the plain language of the constitutional provision
is reinforced by the fact that Congress in 1006 deemed it necessary to consent expressly
to acceptance of gifts of minimal value (less than $50) In ordec to permit acceptance of
gnch small gifs consistent with the Constitution. See Forelzn Gifts and Decorations Act of
1966. 5 U.S.C. § 7342(c); House Rept. No. 2032, 89th Cong., 2 sess. p. (1966).

89-2190—177 2
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encompassed within the term foreign state as that term is used in the
constitutional provision . . .” Opinion of the Comptroller General
B-180472, March 4, 1974. Congress delineated the scope of the term
“foreign State” when, in the Foreign Gifts and Decorations Act of
1966, 1t defined “foreign government” to include “a foreign govern-
me)n(tgand an official agent, or representative thereof.” 5 U.S.C. § 7342
a .

( Clerzrly covered, therefore, would be any gift or honor conveyed
by a foreign government in its own name. Also covered would be gifts
given by foreign officials or agencies, or their representatives. As a
technical matter, it would appear that the prohibition would apply
even to receipt of a gift {rom an undercover agent or representative
of a foreign government, even if the Member of the ITouse did not
know of his connection with that government. In light of the purpose
of the restriction, however, there seems to be no compelling reason to
treat the clavse as applicable to a gift from a person not known to be
a foreign official, at least if the Member is acting in good faith and
without constructive notice of the donor’s status, The clause is de-
signed to avoid the exertion of improper influence by foreign govern-
ments over American national policy, and a Member’s judagment can-
not be swayed in favor of the wishes or interests of a foreign countr
if he is unaware, or at lenst not reasonably likely to be aware, that it
is the actual source of some favor.

d. Limited scope o‘f congressional consent.—Perhaps the most impor-
tant element of the “constitutional offense” set forth in Article I, Sec-
tion 9, clause 8 is that the acceptance of the gift not have been con-
sented to by Congress. Prior to 1966, Congress had authorized the
acceptance of gifts or emoluments from foreign governments through
private or public bills directed to specific gifts and particular em-
ployeces, See II. Rept. No. 2052, Sgtﬁ Congress, 2d session, pp. 2-3
(1966). In 1966, Congress enacted the Foreign Gifts and Decorations
Act *“to provide a uniform set of standards and procedures for the
acceptance of gifts and decorations offered by foreign governments to
persons employed by the Government of the United States” (/d. at 1).
Congress recognizec’:l that the “tender of gifts and decorations is an old
and well-established practice that antedates the foundation of the
United States.” Such gifts often constitute “a mark of esteem and
appreciation by a forcign government” and “[r]efusal often is re-
garded at least as a discourtesy and at most an insult” (7d. at 1-2).

Congress responded to the custom of exchanging gifts as a mark of
esteem or courtesy by authorizing the acceptance and retention of
“gifts of minimal value” which pose little threat of undue foreign
influence. Requirements of diplomacy prompted the authorization to
accept (but not to retain) gifts of more than the minimal value “when
1t appears that to refuse the gift would be likely to cause offense or
embarrassment or otherwise adversely affect the foreign relations of
the United States.” Once aceepted, however, gifts of more than mini-
mal value must be deposited as property of the United States to avoid
the possibility that it would unduly influence the Government em-
plovee receiving the gift.

The Act, as amended and presently codified in Title 5 of the United
States Code, provides:
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§ 7842. RECEIPT AND DISPOSITION OF FOREIGN GIFTS AND DECORATIONS,

(a) For the purpose of this section—
(1) “employee” means—

(A) an employee as defined by section 2105 of this title;

(B) an individual employed by, or occupying an office or position in,
the government of a territory or possession of the United States or of
the District of Columbia.;

(C) a member of a uniformed service;

(D) the President;

(E) a Member of Congress as defined by Section 2108 of this title;
and

(F) a member of the family and household of an individual desecribed
in subparagraphs (A)-(E) of this paragraph;

(2) “foreign government” means a foreign government and an official
agent, or representative thereof;

(3) “gift” means a present or thing, other than a decoration, tendered
by or received from n forelgn government ; and

(4) “decoration” means an order, device, medal, badge, insignia, or em-
blem tendered by or received from a forelgn government,

(b) An employee may not request or otherwise encourage the tender of n gift
or decoration,

(e) Congress consents to—

(1) the accepting and retaining by an employee of a gift of minimal value
tendered or received as a souvenir or mark of courtesy ; and

(2) The nceepting by an employee of a gift of more than minimal value
when it appears that to refuse the gift would be likely to cause offense or
embarrassment or otherwise adversely affect the foreign relations of the
United States.

However, a gift of more than winimal value 18 deemed to have bheen ac-
cepted on behalf of the United States nnd shall be deposited by the donec for
use and disposal as the property of the United States under regulations pre-
ger'bed under this section,

(d) Congress consents to the accepting, retaining and wearing by an employee
of a decorntion tendered in recognition of nctive fleld rervice in time of combat
operntions or awarded for other outstanding or unusually meritorious perform-
ance, subject to the approval of the agency, office or other entity in which the
employee is empioyed and the concurrence of the Secretary of State, Without this
approval and concurrence, the decoration shall be deposited by the donee for use
and disposal as the property of the United States under regulations prescribed.
under this Section.

(e) The President may prescribe regulations to carry out the purpose of this
section,

The consent contained in the Act is limited in several important
ways. First, the Government employee “may not request or otherwise
encourage the tender of a gift or decnrai.:mn” (5 U.S.C. §7342(b)).
Thus, if a Member, or his spouse, staff aide, or associate, actively or
intentionally stimulates the offer of even a token gift from a foreii.v,n
government, that conduct is forbidden, and receipt of the gift would,
without more, violate the Constitution.

Second, the consent is limited to a “gift of minimal value” and the
State Department has determined ® by regulation that this includes
“any present or other thing, other than a decoration, which has a retail
value not in excess of $50 in the United States.” 22 C.F.R. §3.3(e).
The regulations place on the employee the burden of establishing that
the gift is of minimal value. 7d. § 3.5(b).?

8 The President, by Executive Order 11320, delegated to the Secretary of State the
authority to ixsue regulations to implewent the Act. b:l‘he text of the present regulations is
at:aTcRe sats ?ppﬁndlxtc. R tatt Iy to al

e State Department regulations app 0 nll agencles unless the individual a
regulations provide different dollar limitations. 22 C.F.R. § 3.5(b). The House of !{;:;‘:e,-
sentatives has not fixed a different amount.
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Third, the gift of minimal value must be “tendered or received as a
gouvenir or mark of courtesy.” 5 U.S.C. § 7342(¢) (1). It is therefore
most, unlikely that gifts of money or negotiable securities, for example,
could qualify under the terms of the consent even if the dollar amounts
were small. Moreover, gifts of even minimal value offered for the pur-
pose of influencing a Member in his official acts would not be im-
munized from the criminal provisions covering bribery and acceptance
of gratuities. See pages 20-26 infra.

Under these standards, it is clearly improper for a Member to accept
the provision of transportation or lodging from a foreign government
for himself or his family in connection with a visit to that country,
and this committee's Advisory Opinion No. 8, supra, so holds. On
July 12, 1976, however, Congress prospectively gave its consent to the
acceptance of foreign travel and related forms of assistance provided
by a foreign government to enable the Federal employee (including a
Member of Congress) to participate in certain types of cultural ex-
change programs, if the trip is specifically approved by the Secretary
of State. See 22 U.S.C. § 2458, as added by § 111, Public Law 94-350,
90 Stat. 825 (1976).

Whether, apart from receipt of valuable travel benefits, the accept-
ance of an honorary degree from an institution controlled by a forei
government would in itself be forbidden is a somewhat more difficult
question. An honorary degree from a government-controlled university
bears some of the hallmarks of a “decoration,” which under the Foreign
Gifts and Decorations Act can be accepted only under circumstances
not likely to apply to Members of the House in this investigation. See
5 U.S.C. § 7342(d). In addition, as a mark of governmental favor, an
honorary degree bestowed by a foreign state also resembles a title of
nobility, which cannot be accepted under any circumstances. An hon-
orary degree itself has no instrinsic commercial value, and thus could
be considered a “gift of minimal value tendered . . .ora. . . mark of
courtesy,” the acceptance and retention of which is permitted by the
Act. The uncertainty on this question makes it inappropriate to treat a
Member’s prior acceptance and retention of an lonorary degree from
a foreign government-controlled institution, standing alone, as a pun-
ishable act. Receipt of a degree may be important, however, in assess-
ing the broader context in which a Member acted.

If a Member accepted a gift of more than minimal value in the good
faith belief that it would be offensive to refuse it (and properly de-
clared it to Customs authorities, if appropriate). the propriety of his
conduct would depend on what he did with the gi?t-. etaining it
would violate the Constitution. since all gifts of more than minimal
value, even if permissibly received, must be promptly surrendered to
the Government, on whose behalf they are deemed nccepted. If the
Member gave the item away. he would still be in violation of the Con-
stitution as implemented by the Act, since the premise under which the
gift was lawfully received was that he was, in cffect, accepting it in
trust for the United States,

A crucial consideration in determining whether the Member com-
mitted any punishable conduet. however, would be whether he bene-
fited from making a further gift of the item, as for example by pass-
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ing it along to a personal friend or by taking a tax exemption for
do%m.ting it%o a chfsity. In addition, of course,?f he kept and used the
gift before finally parting with it, it would be hard to find mitigating
circumstances, If? purely out of ignorance of provisions of the Act, the
Member promptly donated the item to a charity after accepting 1t in
good faith, and derived no benefit from that improper failure to sur-
render it to the United States, the Committee should treat the techni-
cal breach as insufficient to merit further investigation or punishment.

2. The Sanctions for Violation

There are no sanctions for violation of Article I, Section 9, clause 8
set forth in the Constitution and no penalties contained in the 1066
act for violating its directives, Whether any punishment is appropri-
ate for a technical violation, and what punishment is proper for a
culpable violation, will necessarily depend on all the circumstances,
including the value of the gift, the probable effect of its acceptance,

and its place in an overall pattern,

B. CRIMINAL PROVISIONS

1, Bribery
The crime of bribetaking poses a vicious threat to the proper func-

tioning of our system of government :

It is & major concern of organized society that the community have the benefit
of objective evaluation and unbiased judgment on the part of those who partici-
pate in the making of officlal decislons. Therefore, society deals sternly with
bribery which would substitute the will of an interested person for the judgment
of a public official as the controlling factor in officlal decisions, United Staics v.

Labovits, 251 ¥.2d 308, 394 (8d Cir. 1958).

Section 201(c) of Title 18 of the United States Code prohibits any
ublic official from soliciting or accepting anything of value in return
or being influenced in the performance of his official duties. Members

of Congress are expressly included within the term “public official”

as defined in 18 U.S.C. § 201 (a). The text of the bribery provision is

as follows:

(c) Whoever, being a public official or person selected to he a public official,
directly or indirectly, corruptly asks, demands, exacts, solicits, seeks, accepts,
recelves, or ngrees to receive anything of value for himself or for any other
person or entity, in return for:

(1) being influenced in his performance of any official act; or
(2) being influenced to commit or aid in commiting, or to collude in, or
allow, any fraud, or make opportunity for the commission of any fraud, on

the United States; or
(3) being induced to do or omit to do any act in violation of his official

duty; or
L] ' - . L ] L] L *

Shall be fined not more than $20.000 or three times the monetary equivalent
of the thlggﬂt;r \'ntllue. \\‘hli]chsrer lauatzlrenter. orhimprlsoned for not more than 15
years, or » And may be disqualified from holding any office of h
or profit under the United States, § 8y offlce of honar, trust,

a. The Elements of the Offense.—The clements of offense of bribery
require proof that (1) a public official, (2) directly or indirectly, cor
ruptly solicits, receives, or agrees to receive, (3) anything of value,
.(43 for himself or any other person or entity, (5) in return for being
Influenced in his performance of any official act. The gist of the offense
is the “corrupt” intent with which the public official solicits, agrees to
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reccive, or accepts a thing of value. As the Supreme Court noted in
United States v. Brewster, 408 U.S. 501, 5268 (1972), the “illegal con-
duct is taking or agreeing to take money for a promise to act in a
certain way. There is no need for the Government to show that [the
Senator] fulfilled the alleged illegal bargain, acceptance of the bribe
is the violation of the statute, not performance of the illcgal promise.”
If o public official accepts anything of value as “an explicit quid pro

‘quo” for being influenced in his official conduct. he has violated the

bribery statute. United Staies v. Anderson, 185 U.S. App. D.C. 300,

407-169; 509 F.2d 312, 320-331 (1074), cert. denied, 420 U.S. 991
1975).

( It i.?s important to note that a Member would violate this Federal

statute if he agreed that the receipt of something of value wonld influ-

ence his performance of his nﬂicia% responsibilities, such as introducin

legislation, voting on it, or interceding with other Federal officials. It

‘would be no defense that he might have taken, or indeed would have

taken, the same action without any financial inducement. Nor is it
an excuse that the action promised or offered was itself proper or
otherwise in the national interest of the United States. There need be
no proof of a formal contractual commitment, as long as it was under-
stood and intended by both parties that the Member wonld take (or
decline to take) official action in return for the requested or promised
benefit. The benefit itself need not be cash, of course; anything of
tangible value will suflice, 'T'his would include business opportunities,
entertainment, and sexual favors, if the requisite intent is present. Not
included, however, would be a promise of personal friendship or gen-

eral philosophical or political support. Finally, the Member himself

need not be the recipient of the valuable consideration; a benefit flow-
ing to a relative or business associate, for example, would be covered
if the corrupt intent is present.

b. T'he Sanctions for Violation.—The crime of bribery is a felony
punishable by fine of “not more than $20,000 or three times the mone-
tary equivalent of the thing of value, which ever is greatest,” or
imprisonment “for not more than 15 years, or both.” 2 In addition,
the statute provides that a public official convicted of bribery “may

be disqualified from holding any office of honor, trust, or profit under

the United States.” /d. Although the Supreme Court has suggested
that conviction itself under a statute of this type may not operate to
re:nove a Senator from office without affirmative action by the Senate,
Burton v. United States, 202 U.S, 844, 369 (1906), it is plain that a
finding of bribery warrants expulsion from the House.

2. Acceptance of a Gratuity

Closely related to the offense of bribery is the prohibition against
acceptance of a gratuity or reward by a public official “for or because

10 Each bribe accepted constitutes a separate offense warranting a genalty. See United
Statea v. Anderson, supra, 1165 U.8. App. D.C. at 411, 500 F.2d at 333.

These penaltles are also provided for persons who violate the hribery statute hy cor.
ruptly giving or promising anything of value to a public official with the intent to influence
any officlal act, 18 U.8.C, § 201(b). The counterpart offense addressed to the person making
or offering the bribe is committed when the bribe is offered with the requisite corrupt
intent “even though the official offered the bribe is not corrupted, or the ohject of t’Ie
bribe could not be attained, or it could make no difference if after the act were done it
turned ont that there had been actually no occasion to seek to influence any official con-
duct.” United Btatea v, Jacobs, 431 F.2d 754, 738-00 (24 Cir. 1970), cert, denfed, 402 U.8.
g;g (1971). Bee United States v. Anderson, supra, 165 U.S, App. D.C. at 410, 509 F.2d at
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of any official act performed or to be performed by him.” The gratuity
provision is set forth in 18 U.S.C. § 201(g) :

(g) Whoerver, being a public officlal, former public official, or person selected
to be a public official, otherwise than as provided by law for the proper discharge
of oificial duty, directly or Indirectly asks, demands, exacts, solicits, seeks, ac-
cepts, recelves, or agrees to recelve anything of value for himself for or because
of any official act performed or to be performed by him ; or

» L] .

&;}hzﬂll be fined not more than $10,000 or imprisoned for not more than 2 years,
or both,

a. The Elements aof the Offense.—There are three differences be-
tween the gratuity offense and the bribery provisions described pre-
viously. First, the gratuity provision is limited to a public official’s
acceptance nf “anything of value for himself” whereas the bribery
statute encompasses acceptance “for himself or for any other person or
entity.” Second, the gratuity offense, unlike bribery, applies primarily
to things of value tendered in consideration of past official acts. In
this sense the statute prohibits receipt of anything that constitutes a
reward or token of appreciation for performance of official functions.

Third, and most important, while the bribery section requires a
specifie corrupt intent to influence or be influenced, the gratuity sec-
tion is violated anytime an official reccives anything of value “other-
wise than as provided by law . . . for or because of any official act
performed or to be performed by hin.” The Suprerie Court, in con-
trasting the two statutes. has noted that the gratuity offense merely
requires that the public official “solicited, received. or agreed to receive,
money with knowledao that the donor was paying him compensation
for an official act.” United States v. Brewster, supra, 408 U.S, at 527,

The difference between the bribery and gratnity sections is most
casily illustrated in the case where a payment is made for or because
of o past official act. In such a situation, the payment raises an appear-
ance of impropriety, offends the policy that officials’ salaries should
only be paid by the public at large, and creates the danger that future
official acts may be influenced, but there is no quid pro quo bargain
corrupting unbiased decisionmaking. “The offense of giving a gratuity
was designed primarily to apply to situations where payment is not -
made until after official action is tnken and the element of a corrupt
bargain is absent or unprovable.” United States v. HHarary, 457 F. 2d
471,466 n.11 (2d Cir. 1972). Thus, if a Member of the House solicited
or received anything of value because he had taken legislative action
or exerted the influence of his office in a way that pleased his bene-
factor, he would be in violation of this felony statute.

Where the payment is made for or because of an act to be performed
by the public official, the distinction between the bribery and gratuity
offenses is more difficult to discern. The basic difference involves the
intent proven: a violation of the gratuity section by simply establish-
ing “knowing and purposeful receipt bﬁ‘; a public official of a payment,
made in consideration of [a future] official act,” without showing an
offer or promise to be influenced. United States v. Brewster, 165 U.S.
AEp. D.C. 1,16; 506 F. 2d 62,77 (1974).

. The Sanction for Violation.—Violation of the gratuity provision
is a felony punishable by a fine of not more than $10,000 or imprison-
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ment for not more than two years, or both.}* Since this offense is
treated as a serious crime affecting the integrity of the governmental
process, a severe sanction could be warranted in an aggravated case.

3. Accepting Compensation for Services in Matters Involving the
Unitea States

In an attempt to prevent conflicts of interest that might threaten
the integrity of governmental decisions, Congress long ago enacted a
criminal statute barring Members of Congress (among other public
officials) from receiving compensation for services in certain proceed-
ings in which the United States hag an interest. The present conflict
of interest statute, 18 U.S.C. § 203 (a), provides:

§ 203. CoMPERBATION TO MEMBERS OF CONGRESS, OFFICERS, AND OTHERS IN MAT-
TERS8 AFFECTING THE GOVERNMENT.

(a) Whoever, otherwise than as provided by law for the proper discharge of
official duties, directly or indirectly receives or agrees to receive, or asks,
demands, solicits, or seeks, any compensation for any services rendered or to be
rendered either by himself or another—

(1) at a time when he is a Member of Congress, Member of Congress
Elect, Resident Commissioner, or Resident Commissioner Elect; or
(2) at a time when he is an officer or employee of the United States in the
executive, legislative, or judicial branch of the Government, or in any
agency of the United States, including the District of Columbia,
in relation to any proceeding, application, request for a ruling or other de-
termination, contract, claim, controversy, charge, accusation, arrest, or other
particular matter in which the United States is a party or has a direct and
substantial interest, before any department, agency, court-martial, officer, or any
civil, military, or naval commission, or

*® x *

Shall be fined not more than $10,000 or imprisoned for not more than two
years, or both; and shall be incapable of holding any office of honor, trust or
profit uder the United States.

In,c'onstruin% an carlier version of the present conflict of inferest
provision, the § upreme Court explained the purpose underlying the
application of the legislation to Members of Congress:

Congress, when passing this statute, knew, as, indeed, everybody may know,
that executive officers are apt, and not unnaturally, to attach great, sometimes,
perhaps, undue, weight to the wishes of Senators and Representatives. Evidently
the statute has for its main object to secure the integrity of executive action
against undue influence upon the part of members of that branch of the govern-
ment, whose favor may have much to do with the appointment to, or retention in,
public position of those whose official action it is sought to control or direct.
Burton v. United States, 202 U.S. 344, 367-68 (1906).

. & The Elements 6f the Offense—~The clements of the conflict of
Interest offense require proof that (1) a Member of Congress or an
officer or employee of the United States (2) knowingly (3) directly
or indirectly received or agreed to receive any compensation for (4)
any services rendered or to be rendered either by himself or another
(5) in connection with a “particular matter” (6) in which the United
States “is a party or has a direct and substantial interest” (7) before
a nonjudicia agen?_r or tribunal, (8&1 otherwise than as provided by
lav: for the proper discharge of his official duties. See United States v.

11 As with the bribery provision. there I8 a counterpart gratuity section ouilawin th
provision or promise of anything of value to a public officia fclat
act perrormecror to be performed by him, 18 U.s.g. § 201(r). 1 for or because of any official
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Quinn, 141 F. Supp. 622, 62627 (S.D.N.Y. 1956). The elements, in
general, can be understood from the language of the statute.!*

The critical provision for purposes of ascertaining the reach of the
statutory prohibition is the requirement that the United States be a
!ﬁlrty or have a “direct and substantial interest” in the Pmcmd X

e Supreme Court has indicated that the United Statesis mterest%’
in a proceeding within the meaning of the statute, even in the absence
of a “direct moneyed or pecuniary interest in the result,” where an
agency is considering the application of a law regulating the use of
its property. Burton v. Umnited States, supra, 202 U.S. at 371-T2
(proceeding before the Post Office Department charging company
with fraudulent use of the mails).

This statute would apply, for example, if a Member of the House
facilitated the award og a grain export contrect by a Federal agency
and then accepted “compensation” for this effort. Unlike either the
gratuity or bribery statutes, the Member need not have been exercis-
ing the powers and privileges of his office, the statute broadly prohib-
its a Member from having any financial interest in specific matters
involving or pending before executive departments, evon if a busi-
ness associate 1s primarily—or even exclusively—pursuing the matter.

b. The sanction for violation.—-Violation og § Soa(a) 18 punishable

| by a fine of not more than $10,000 and by imprisonment for not more

than two years. In addition, conviction results in a mandatory disqual-
ification from holding any office under the United States. Since this
statute purports to require diug‘ua.liﬁcation from office upon convic-
tion, but see Burton v. United , supra, 203 U.S. at 369, guniah-
ment by the House extending to expulsion could be warranted.

4, M gkmg False Statements to a Department Or Agency of the United
tates '

More than 100 years ago, Congress enacted legislation to prevent the
making of false or fraudulent claims against the United States. The
original statute, which was designed to cope with the flood of frauds
upon the government during the Civil War, was limited to false claims
affecting the pecuniary or property interests of the United States.
United States v. Cohn, 270 U.S. 339 (1926). In 1934, Congress
broadened the scope of the emactment by eliminating the restriction
requiring that the claim threaten the financial interests of the gov-
ernment. See, ¢.g., United States v. Bramblett, 348 U.S. 503 (1955) ;
United States v. Gillliland, 312 U.S. 86 (1941). The present statute
prohibiting the making of false statements to an agency or department
of the United States, 18 U.S.C. § 1001, derives its scope from this 1934
enactment. As the Su%reme Court has explained, the pur of § 1001
is “to protect the authorized functions of governmental departments
from the Porversion which might result from the decegtive practices
described.” United States v. Gilliland, supra, 312 U.S. at 93. This
broad purpose extends to the protection of “the integrity of official
inquiries.” Bryson v. United States, 396 U.S. 64, 70 (1969).

12 The legislative history of the statute indicates that Congress intentionally exclnded
ap ce before courtnrg'om the conflict of interest bar becanse a '‘Congressman, officer,
or employee of the United States, in appearing In a court before a judge or jury, could
have no such weight or influence as might be present if the apnearance were hefore
gome governmental department or agency' United States v. Adamg. 115 F. Supn. 731, 7358
(D.N.D. 1953) ; see United States v. Walding, 122 F. Bupp. 903 (B.D. Pu. 1804) ; United
States v. Quinm, 111 F. Supp. 870 (E.D.N.Y. 1933).

89-219—77——38
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~ Section 1001 provides as follows:

Whoever, in any matter within the jurisdiction of any department or agency
of the United States knowingly and willfully falsifies, conceals or covers up by
any trick, scheme, or device a material fact, or makes any false, fictitious or
Jraudulent statements or representations, or makes or uses any false writing or
document knowing the same to contain any false, fictitious or fraudulent state-
ment or entry, shall be filned not more than $10,000 or imprisoned not more than
five years, or both. [Emphasis added].

- 8, The Elements of the Offense.—There are five essential elements of
the § 1001 offense: 51) the defendant made a statement or representa-
tion; (2) it was false; (3) the false statement was made knowingly
and willfully; (4) it was made in a matter within the jurisdiction of
any department or agency of the United States; and (5) it was ma-
terial to such a matter.

- Highly significant for purposes of this committee’s investigation is
the Supreme Court’s holding in United States v. Bramblett, supra, that
Congress intended the word “department” in § 1001 “to describe the
executive, legislative, and judicial branches of the Government.” 348
U.S. at 509 [emphasis added]. Reasoning that Congress would not have
intended to leave frauds on branches other than the executive without
penalty, the Court in Bramblett found that § 1001 applied to a false
representation made by a Member of the House to the Disbursing
OEice of the House of Representatives. While Bramblett involved a
false statement threatening the government with pecuniary loss, G%l-
land establishes that any false statement or deceptive practice that
would interfere with the proper functioning of the House of Repre-
sentatives comes within the prohibition of § 1001. The false statement
would have tomeet the ma.terialitﬁ requirement that has been read into
the latter portion of § 1001 by the courts. See, e.g., United States v.
Johnson, 530 F.2d 54, nn.2-3 (5th Cir. 1976), cert. denied. -~ U.S. —
(1977) 3 Brethauer v. United States, 333 ¥.2d 302, 306 (8th Cir.
1964). Courts have uniformly found that a statement which has the
“natural tendency to influence, or was capable of influencing, the de-
cision of the tribunal” in making a required dectermination satisfies the
materiality standard. See, e.g., United States v. Johnson, supra, at 54;
Brethauerv. United States, supra, at 306.

The knowing and willful submission of a false report or affidavit to
the House of Representatives would place a Member in violation of
§ 1001. For example, a Member who received a political contribution
from a foreign government or its agent or who obtained a substantial
financial interest in a foreign business oi)eration would be in violation
of section 1001 if he knowingly and willfully submitted a false finan-
cial disclosure statement under House Rule XLIV * or filed a false
campaign contribution report. See pages 46-55, infra, discussing the
restriction on receipt of political contributions from foreign govern-
ments or foreign nationals.

In addition to any false reports that may previously have been made
by Members in connection with the receipt of funds from the Korean
Gz)vernment. or its agents or in connection with joint business ventures

U Prior to its revision on Mar. 2, 1977, pursnant to H. Res. 287, Houc: Rule XLIV
required every Member to file annually with the Comittee on Standards of Official Conduct
a report showing any interest valued at $5.000 or more in an entitv doilng substantial busi-
ness with the Government or from which he derives more than $1.000 in income. Alro tn be
reported are sources of certain other income over $5,000 and honorariums over $300.
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with suspected Korean representatives, section 1001 may be implicated
if false statements are made to the committee or its staff during the
course of this investigation. .

- There is substantial disagreement among the Federal courts as to
the application of section 1001 in the context of a criminal investiga-
tion. While it has generally been held that a “statement” under section
1001 need not be in writing, under oath, or be required to be made by
law, see Adler v. United States, 380 ¥.24 917, 922 (2d cn-.?, cert.
denzed, 389 U.S. 1006 (1967), some courts have concluded in the con-
text of criminal investigations that a mere “exculpatory ‘no’ ”” or other
oral, unsworn responsg to questioning by government investigators
does not constitute a “statement” within the meaning of section 1001.
See, e.g., United States v. Bedore, 455 F.2d 1109 (9th Cir. 1972);
Paternostro v. United States, 311 F.2d 298 (5th Cir. 1962) ; United
States v. E'rlichman, 379 F. Supp. 291 (D.D.C. 1974) ; United Statesv.
Stark, 131 F. Supp. 190 (D. Md. 1955). Section 1001 also has been
found to be inapplicable to statements made during an investigation
on the ground that the FBI and the Department of Justice lack “juris-
diction” over the subject matter of the statement because they lack the

ower to decide criminal cases. Sec Friedman v. United States, 374

.2d 363 (8th Cir. 1967) ; United Statesv. Stark,supra. . . ..

The decisions restricting the application of section 1001 in the con-
text of a criminal investigation rest primarily on concerns that a
literal reading of section 1001 would render perjury and other more
specific false statements statutes unnecesary, would obviate the need to
administer caths, would jeopardize open communications between the
public and law enforcement agencies, and would vest law enforcement
officers with a formidable and dangerous power. These concerns. how-
ever, have failed to persuade other courts which have concluded that
false statements made during a_criminal investigation properly fall
within the proscription of section 1001. See, e.g., United States v.
Isaacs, 493 F.2d 1124 (7th Cir.), cert. denied, 417 U.S. 976 (1974) ;
United States v. Adler, supra; United States v. Mitchell, 397 F. Supp.
166 (D.D.C. 1974).

Whether & false statement by a Member or his staff made during the
course of this investigation should be the subject of a criminal prosecu-
tion under section 1001 or 18 U.S.C. section 1505 (prohibiting
the obstruction of congressional committees) ** is a matter for the
Department of Justice {o resolve. This committee need not take a posi-
tion on the precise scope of those criminal statutes, since the committee
may recommend the imposition of sanctions upon a Member for viola-
tion of the House rules or other fundamental ethical standards. A
member who willfully and knowingly makes a false statement to this
committee or its staff in an attempt to impede or divert its investigation
would breach traditional notions of basic ethical conduect and the

‘118 U.8.C. § 1505 provides in pertincnt part:

“Whoever corruptly. or by threats or furce, or by any threatening letter or communica-
tlon, endenvors to influence, intimidate, or impede any witness . . . In connection with
ﬁny inquiry or investigation belng had by either House, or any committee of elther

ouse . . .; or

Whoever corruptly, or by threats or force, or by any threatening letter or communica-
tion, influences, obstructs, or endeavors to influence, ohstruct, or impede . . . the due
and proper erercise of the power of inquiry under which such either ouse, or any com-
mittee of either House . . . Shall be fined not more than $5,000 or imprisoned not more
bhan & years, or both.” . . . [Emphasis added].
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requirement of Rule XLITI(1) of the House of Representatives that a
Member “conduct himself at all times in a manner which shall reflect
creditably on the House of Representatives.”

b. The Sanction for Violation.—Violation of 18 U.S.C. § 1001 ig a
felony punishable by a fine of not more thaa $10,000 and/or by im-
prisonment for not more than 6 years. The severity of the criminal
sanction indicates the serious threat to the proper functioning of gov-
ernmental departments that may be posed by false statements. In view
of the potentially broad range of circumstances that may be presented
by false statement cases, the determination of the appropriate sanc-
tion should be made on a case by case basis. A severe sanction, how-
ever, would appear warranted in an aggravated case, especially if
calculated to conceal corrupt behavior or to frustrate an investigation
ordered by the House itself.

6. Conspiracy T'o Defraud the United States

The broadest criminal statute designed to safeguard the proper
functioning of governmental processes is 18 U.S.C. § 371. That statute,
prohibiting conspiracies to defraud the United States or to commit any
offense against the United States, provides:

If two or more persons conspire either to commit any offense against the
United States, or to defraud the United States, or any ayenoy thereof in any
manner or for any purpose, and one or-more of such persons do any aoct to effect
the object of the oonspiracy, each shall be fined not mo:e than $10,000 or im~
prisoned not more than flve years, or both, (Emphasis added.)

If, however, the offense, the commission of which is the object of the con-
spiracy, is a misdemeanor only, the punishment for such conspiracy shall not
exceed the maximum punishment provided for such misdemeanor.

a. The Elements of the Offense.—In order to establish the offense of
conspiracy to defraud the United States there must be proof that (1)
two or more persons (2) conspired (3) to defraud the United States
or agency thereof, and (4) engaged in any act in furtherance of the
conspiracy. The element of conspiracy merely requires proof of an
agreement between two or more person> to engage in the proscribed
conduct. There need not be a formal or an express agreement to estab-
lish a conspiracy; and agreement may be implied from conduct indi-
cating a mutual understanding to tﬁursue a common design or purpose.

The critical language daﬁnmﬁ e scope of the offense is the phrase
“to defraud the United States.” The Supreme Court has found that
while the phrase “means primarily to cheat the Government out of
property or money” it also encompasses conduct which “interfere(s)
with or obstruct(s) one of [the Federal Government’s] lawful gov-
ernment functions by deceit, craft, or trickery, or at least by meara
that are dishonest.” Hammerschmidt v. United States, 265 U.S. 182,
188 (1924) ; see Glasser v. United States, 315 U.S. 60, 66 (1942). There
is no requirement that “the Government shall be subjected to property
or percuniary loss by the fraud . . . Hammerschmidt v. United States,
mﬁr:a, 265 U.S. at 188. It is sufficient if the Government’s “legitimate
?d cial action and purpose shall be defeated” by fraudulent conduct.

This statute has been used on a number of occasions to punish the
use of congressional influence for private advantage, For example,
an agreement between a Congressman and another person under which
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the Congressman was paid to exert his influence to seek to persuade
the Department of Justice to dismiss a criminal indictment was held
to constitute a conspiracy to defraud the United States of its right to
unobstructed performance of its lawful government functions. See

‘United States v. Johnson, 383 U.S. 169 (1066). Similarly, an indict-

ment charging an assistant to the Speaker of the House with agreeing
with another person to use the influence of the Speaker’s Office to exert-
influence on Government agencies was prosecuted under 18 U.S.C..
§ 871. See United States v. Sweig, 316 F. Supp. 1148 (S.D.N.Y. 1970).
The Sweig opinion indicates that the receipt of payments by Govern-
ment officials for the performance of official acts constitutes “dis-
honest” conduct sufficient to bring any resulting interference with.
lawful governmental functions within the prohibition against con-
spiracy to defraud the TJnited States. /d at 1156. Indeed, in quag,

e court concluded that it was not essential to allege that the assist-
ant to the Speaker had taken money or any other items of value o
long as he participated in a design to interfere with the Government’s
lagﬁul right to have its business conducted unhindered and unob-
structed by undue pressures and influences. /d.

It thus appears that participation by a Member in an agreement to
intervene in matters before Federal agencies or executive departments
may come within the prohibition contained in 18 U.8.C. § 371, if the
scheme involves personal gain for the Member, or includes misrepre-
sentations or material omissions. Similarly, section 871 would apply to
an agreement by a Member of Congress to promote the interest of an
agent of the Korean Government or a representative of Korean busi-
ness interests, if he was acting as a result of some favor or in expecta-
tion of personal aggrandizement. In practice, such ageements are
likely to involve conduct outlawed by the acceptance of compensation
for serviees, bribery,’® and gratuity statutes discussed previously. The
amorphous contours of the conspiracy to defraud statute, however, may
encompass conduct that does not meet one or more of the particularized
elements of these other statutes.

It is not clear whether 18 U.S.C. § 371 reaches agreements to im-
pair, obstruct, or defeat the lawful and proper functioning of Con-
gress as opposed to a Federal agency or executive department. But
there is nothing in the language of the statute itself that precludes
such an application, and broad coverage would promote the statutory
purpose of securing the wholesome administration of the laws and
affairs of the United States. See United States v. Moore, 173 F. 122
at 131 (9th Cir. 1909). As a practical matter, however, any dishcnest
or deceitful scheme to interfere with the proper functioning of Con-
gress is likely to violate a more definite statutory prohibition or stand-
ard of conduct. It appears preferable where possible to employ more
definite and focused standards than that contained in section 371's
prohibition of conspiracies to defraud the United States.

b. The Sanction for the Violation.—A criminal conviction for con-
spiracy to defraud the United States may be punishable by a fine of

not more than $10,000, imprisonment for not more than 5 years, or

‘;' Un"ll:fa tttllree ]:iuritberty tntag:utf.ﬂhower;r.b t:xet:avﬂ 18 not the acceptance of something of
value w ntent to be influence ut the reement to interfer th b
the lawful discharge of Government’'s business, ne rfere with or obatruct
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‘both. Since this offense is treated as a serious crime affecting the
proper functioning of the Federal Government, the House would be
warranted in imposing a severe sanction upon a Member found to have
violated the statute.

6. Engaging in Private Correspondence with Foreign Governments
The Logan Act, now codified at 18 U.S.C. § 953, provides as follows:

Any citizen of the United States, wherever he may be, who, without authority
of the United States, directly or indirectly commences or carries on any cor-
respondence or intercourse with any foreign government or any officer or agent
thereof, with intent to influence the measures or conduct of any foreign govern-
ment or of any officer or agent thereof, in relation t¢ any disputes or contro-
versies with the United States, or to defeat the measures of the United States,
shall be fined not more than $5,000 or imprisoned not more than three years,

r .
o 'Fl?ltg section shall not abridge the right of a citizen to apply, himself or his
agent, to any foreign government or the agents thereof for redress of any injury
which he may have sustained from such government or any of its agents or
subjects.

This provision was adopted in 1799 in response to the actions of Dr.
George Logan, a Pennsylvania Quaker who journeyed to France in
1798 to attempt to case strained relations between that country and
the United States. Logan was denounced by the Federalists for med-
dling in the province of foreign affairs entrusted to the Executive. The
year following Logan’s travels, Congress enacted legislation to bar
future efforts at private diplomacy.

a. The Elements of the Offense.—Assistant Attorney General
Charles Warren outlined the elements of the offense created by the
Logan Act in a 1917 memorandum. The memorandum states in perti-
nent part:

THE ELEMENTS OF THE CRIME

The actions made criminal by the statute fall into two classes: (1)
Those performed by United States citizens wherever resident or abid-
ing: (2) those performed by a person resident in the United States,
whether alien or citizen.

(1) The actions forbidden to the United States citizens are:

() Without the permission or authority of the Government;
ﬁb) Directly or indirectly ;
¢) To commence or carry on any verbal or written correspond-
ence or intercourse with any foreign Government or any officer
or agent thereof,
Or—
. (d) To counsel, advise or assist in any “such correspondence”
1.c.. In any verbal or written correspondence by a United States
citizen with any foreign Government or any officer or acent
thereof ; °
(e) With an intent to influence the measures or conduct of any
foreign Government or any officer or agent thereof in relation to
o any disputes or controversies with the United States,

Ir'—

(f) With an intent to defeat the measures of the Government
of the United States. '

(2) The actions forbidden to persons resident within the United
States, whether alien or citizen, are: to counsel, advise or assist in
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the verbal or written correspondence, or intercourse made criminal
as above, with the intent designated as above. History of Laws Pro-
hibiting Correspondence With a Foreign Government and Acceptance
of a Commission, Senate Document No. 696, 64th Cong., 2d Sess.
9-10 (1917). )

The precise reach of this statute is quite clouded, and it appears that
there has never been a prosecution for violation of the Logan Act in
the 178 years since it was enacted. The scant judicial references to the

rovision, however, suggest that at least the portion of the Act pro-
ibiting correspondence with a foreign Government with an “intent
. . . to defeat the measures of the United States” may be unconstitu-
tionally vague. Waldron v. British Petroleum Co., 231 F. Supp. 72,
88-89 and n. 30 (S.D.N.Y. 1964).*® Apart from vagueness problems,
the statute suffers from evident defects when placed next to the First
i}mend.ment, and is in any event likely to be unconstitutionally over-
road.

Furthermore, even assuming the validity of the Act, there is a sub-
stantial question whether all correspondence between a Member of
Congress and a foreign government relating to disputes or controver-
sies with the United States would be barred under the Logan Act since
its prohibition is limited to citizens acting “without authority of the
United States.” While the conduct of foreign affairs is entrusted to
the Executive by Article IT of the Constitution, and the President is
sometimes termed the “sole organ” of the Nation in foreign relations,’
Members of Congress have an important, independent role in some of
these activities. Apart from the Senate’s responsibilities relating to
treaties and ambassadors, the House exercises responsibilities in regu-
lating international trade, foreign aid, military assistance, and the
Armed Forces. Accordingly, Members of Congress may well have
authority to engage in direct contacts with representatives of foreign
governments on matters pertinent to their legislative responsibilities.

L. The Sanction for Violation.— Although the statute provides for
substantial criminal penalties (a fine of not more than $5,000 and/or
imprisonment of not more than 3 years), no investigation or punish-
ment. dependent on a violation of the Logan Act would be warranted
in view of the serions question regarding the statute’s constitution-
ality and its applicability to official actions of Members of Congress.

7. Acting as Agent for a Foreign Principal

In 1966, Congress adopted amendments to the Foreion A gents Regis-
tration Act of 1938. One of the amendments provided for the creation
of a new conflict-of-interest section making it a felony for an officer
or emplovee of the United States to act as an agent of a foreign prin-
cipal required to register under the Foreign Agents Registration Act.
This section, codified as 18 U.S.C. § 219, provides in pertinent part:

Whoever, being an officer or employee of the United States in the executive,
legislative. or judicial branch of the Government or in any agency of the United

States, including the District of Columbia, is or acts as an agent of a forelgn
principal required to register under the Foreign Agents Registration Act of

18 The Waldron decision rejected the argument that the Logan Act had been abrogated
by desnetude. I'd. at 8D n. 30.

17 I'nited Ktates v. Curtiaa-Wripht Export Corp., 209 U.S. 304, 320 (1938) : aee also
United States v. Pink, 315 U.8. 203, 229 (1942) ; Banco Nacional de Cuba v. Saddatino,
376 U.8. 308, 410 (1964).
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1038, as amended, shall be fined not more than $10,000 or imprisoned for not more
than two years, or both.

The purposs of the Foreign Agents Registration Act is described
in the House Report on the 1966 amendments:

The act is intended to protect the interests of the United States by requiring
complete public disclosure by persons acting for or in the interests of foreign
principals where their activities are political in nature or border on the political.
Such disclosures as required by the Act will permit the Government and the
peopie of the United States to be informed as to the identities and activities of
such persons and so be better able to appraise them and the purposes for which
they act. H. Rept. No. 1470, 89th Cong., 2d sess. 2 (1966).

The conflict of interest provision, 18 U.S.C. § 219, goes beyond mere
dis¢losure and prohibits officers and employees of the United States
from acting as agents of a foreign principal. The prohibition comple-
ments the overall purpose of the (lisclosm'e requirement by assuring
that the government officials, for whose benefit the disclosure of for-
eign interests is required. will not themselves be biased in favor of
the policies urged by agents of foreign principals.

8. The Elements of the Offense.—As is evident from the language
of 18 U.S.C. § 219, the critical elements of the offense rest on the defi-
nition of an “agent of a foreign principal” and the scope of the exemp-
tions to the general requirement that an agent of a foreign principal
must register with the Attorney General. From among the lengthy
definitions of an agent of a foreign principal and the list of exemp-
tions to the registration requirement contained in the 1966 amend-
ments to the Foreign Agent Registration Act, the following excerpts
are most pertinent :

; ﬁhl “agent of a foreign principal” is defined in 22 U.S.C. § 611 as
ollows:

(¢) Except as provided in subsection (d) of this section, the term *“‘agcnt of
foreign principal” means—

(1) any person who acts as an agent, representative, employee, or servant,
or any person who acts im any other capacity at the order, request, or under
the direction or control, of a Joreign principal or of .a person any of wchnse
aotivities are dircctly or indirectly supcrvised, directed, comirolled, financcd,
or subsidized n whole or in major part by a fereign principal, and who
directly or through any other person—

(i) emgages within the United SBilaies in political activities for or in
the interests of such foreign principal ;

(i) acts within the United States as a public relations counsel,
publicity agent, information-service employee or political consultant for
or in the interests of such foreizn principal ;

(1ii) within the United States anlicits, collects, disburses, or digpenses
contributions, loans, money, or other things of value for or in the interest
of such foreign principal; or

(iv) within the United States represents the interests of such forcign
principal before any agency or official of the Government of the United
States; and

(2) any person who agrees, consents, assumes or purports to act as, or
who {s or holds himself out to be, whether or not pursuant to contractual
relationship, an agent of a foreign principal as defined in clause (1) of this
subsection.” [Emphasis added].

All persons acting as an agent of a foreign principal are required to
register with the Attorney General pursuant to 22 U.S.C. § 612(n)
unless exempted from registration by 22 U.S.C. § 613. The latter pro-
vision states:
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§ 618. ExEmpPrIONS,
The requirements of section 612(a) of this title shall not apply to the foHowing:
agents of foreign principals:

{a) A duly accredited diplomatic or consular officer of a foreign govern-
ment who is 80 recognized by the Depariment of State, while said officer is
engaged exclusively in activities which are recognized by the Department
of State as being within the scope of the functions of such officer ;

(b) Any official of o foreign government, if such government {8 recognized
by the United States, who is not a public-relations counsel, publicity agent,
information-service employee, or a citizen of the United States, whose name
and status and the charaeter of whose duties as such official are of public
record in the Department of State, while said official is engaged exclusively
in activities which are recognized by the Department of State as being within
the scope of the function of such ofhcial ;

(c) Any member of the sialf of, or any person employed by, a duly ao-
oredited diplomalic or consular ofiicer of a foreign government 1who {8 so
recognized by the Department of State, other than a public-relations counsel,
publcity agent, or information-service employee, whose name and status
and the character of whose duties as such member or employee are of public
record in the Department of State, while sald member or employee is engaged
exclusively in the performance of activities which are recognized by the
Department of State as being within the scope of the functions of such
member or employee;

(d) Any person engaging or agreeing to engage only (1) in private and
nonpolitical activities in furtherance of the bona flde trode or dymmerce of
such foreign principal; or (2) in other activities not serving predominantly
a foreign interest; or (8) in the soliciting or collecting of funds and.con-
tributions within the United States to be used only for medical aid and
asgistance, or for food and clothing to relieve human suffering. . . .

() Any person qualified to practice larw, insofar as he engages or agrees
to engage in the legal representation of o disclosed foreign principal before
any court of law or any agency of the Government of the United States:
Provided, That for the purposes of this subsection legnl representation
does not include attempts to influence or persuade agency personnel or offi-
cials other than in the course of established agenecy proceedings, whether
formal or informal. [Emphasis added.]

As a general matter, a person is considered to be an agent of a
foreign principal if he acts at the order of, or on request of, or is under
the control of a foreign principal or an agent of a foreign principal.
The House report on 1966 amendments indicates that indirect exercise
of control through the payment of subsidies would render the person
receiving the subsidy an agent of the foreign principal to the extent.
that the principal exercised “direction and control of the activities
suhsidizerﬁ” H. Rept. 1470. 89th Cong.. 2d sess. § (1966). Persons
who come within the definition of an agent of a foreign principal are
normally required to register v th the Attorney General if they engage
in activities that ave political in nature, including efforts to influence
policies of the legislative or executive branches of the U.S. Govern-
ment. Sece id. at 4.

Under these circumstances, a Member of the House who asserted
political or policy positions at the behest of the Korean Government
or an agent of that government and sought to influence other Members
of Congress or oflicials of the executive branch on Korean matters
could be considered a foreign agent within the meaning of the Foreign
Agents Registration Act. Of course, merely accepting a suggestion by
a foreign official or being convinced of the merits of a position asserted
by a foreign government would not be covered. The Act depends on
the existence of a relationship, whether or not for hire, in which the
“agent” acts on behalf of the foreign principal. If a Member is found

80-210—T77——4
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to have engaged in a course of conduct demonstrating that he was
acting in that capacity, his conduct would constitute that of a foreign
agent, and he would have violated the flat prohibition of 18 U.S.C.
219.

¥ b. The Sanction for Violation—The penalty established for viola-
tion of section 219 is a fine of not more than $10,000, imprisonment
for not more than 2 years, or both. Since a Member of the House is
elected to represent the interests of his voting constituents and of the
people of the TJnited States as a whole, any finding that he actually
served as an agent for a foreign government could justify severe pun-
ishment, whether or not the acts were themselves corrupt.

8. Campaign Act Violations

a. Prehibition on Receipt of Contributions from Foreign Na-
tionals—Since 1966, there has been some form of statutory restriction
on the receipt by congressional candidates of political contributions
from foreign governments or foreign nationals. These restrictions
changed in 1974.

(1) The Elements of the Offense: Before and After 197}

The 1966 amendments to the Foreign Agents Registration Act pro-
hibited the making of political contrﬂxtions by an agent of a foreign
principal acting in his capacity as an agent and the knowing receipt
of contributions from sucﬁ an agent or a foreign principal.’® Unlike
the conflict of interest provision, 18 U.S.C. § 219, the prohibitions
on contributions extended to all agents of a foreign principal, even
those who were exempted from tﬁe registration requirement of 22
U.S.C. § 612(a). The prohibition reflected Congress’ overall purpose
In the 1966 amendments to reduce foreign influence in the internal
political affairs of this country.

As part of the Federal Election Campaign Act Amendments of
1974, Congress altered the 1966 prohibition “to make the restric-
tions . . . apply directly to foreign nationals.” H. Rept. No. 1239, 93d
Cong., 2d sess. 17 (1974). The alteration was a response to the
Department of Justice’s position that the 1966 provision only pro-
hibited acceptance of a contribution by a “foreign national” if the
foreign national was a foreign principal with an agent located within
the United States.’® The 1974 legislation specified that a “foreign

* The 1966 prohibition on contributions by agents of foreign principals, codified at 18
U.S8.C. § 613, provided :

‘‘§ 613. CONTRIBUTIONS BY AGENTS OF FOREIGN PRINCIPALS.

“Whoever, belng an agent of a foreign principal, directly or through any other person,
elther for or on behalf of such foreign principal or otherwise In his canacity ar acent of
such foreign principal, knowingly makes any contribution of money or other thing of value,
or promises exprosslf or impliedly to make any such contribution, in connection with an
electlon to any pclitical office or in connection with any primary election, convention, or
caucus held to select candidates for any poiitieal office: or

‘Whoever knowingly solleits, accepts, or receives any such contribution from any
sur.-h agent of a foreljxn prinecipal or from such foreign principal—

‘Shall be fined not more than $5,000 or Imprisoned not more than five years or hoth.

“Ag u<ed In this rection—

(1) The term ‘foreign principal’ War the same meaning as when used in the Forelgn
Agents Registration Act of 1938, as amended, except that such term does not include any
person who is a citizen of the United Statea.

“(2) The term ‘agent of a foreign principal’ means any person who acts as an acent,
representative, employee. or servant, or any person who acts In any other capacitv at
the order. request, or under the direction or control. of a foreizn prineinal or of n person
any rubstantial portion of whose nctivities are directly or indirectly supervised, directed,
or rontrolled by a forelen nrincinal,”

¥ See Letter from L. Fred Thompron, Director of Office of Federal FlecHons, General
gl;‘g;“g_}lstélr ((1)3?7(;0) to Senator Lioyd Bentsen, Mar. 26, 1974, reprinted in 120 Cong. Rec.
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national” included any “individual who is not a citizen of the United
States and who is not lawfully admitted into the United States for
permanent residence.” H. Rept. 1239, supra, at 19. Senator Bent-
sen, the sponsor of the amendment in the Senate, took the position
that “contributions by foreigners are wrong, and they have no place
in the American political system.” 120 Cong. Rec. 8782 (1974).
The exclusion of permanent resident aliens from the ban on political
contributions rested on the recognition that this group included
many “immigrants in the United States who have lived here for
years and who spend most of their adult lives in this country; they
pay American taxes and for all intents and purposes are citizens of
the United States except perhaps in the strictest sense of the word.”
ld. at 8783 (remarks of Senator%entsen) .

" The Federal Election Campaign Act Amendments of 1976 re-
codified (without substantive change) the 1974 version of the pro-
hibition on contributions by for Efn nationals, then appearing at 18
U.S.C. § 613,as 2 U.S.C. § 441e.?° The provision (2 U.S.él. § 441e) now

reads as follows:

§ 441e. CONTRIBUTIONS BY FOREIGN NATIONALS.

(a) It shall be unlawful for a forelgn national, directly or through any other
person to make any contribution of money or other thing of value, or to promise
expressly or impliedly to make any such contribution, ia connection with an
election to any political office or in connection with any primary election, con-
vention, or caucus held to select candidates for any political office; or for any
pext'?ou to solicit, accept, or receive any such contribution for any such foreign
national.

(b) As used in this section, the term “foreign national” means:

(1) a foreign principal, as such term is defined by section 611(b) of
Title 22, except that the term *“foreign national” shall not include any
individual who is a citizen of the United States; or

(2) un individual who is not a citizen of the United States and who is
not lawfully admitted for permanent residence, as deflned by section 1101
(a) (20) of Title 8,

The statutory prohibition is violated if (1) any person, (2) solicits,
accepts, or receives, (3) a contribution “in connection with any pri-
mary election, convention, or caucus held to select candidates for any
political office™, (4) directly or through another person from a for-
eign national. The expansive scope of the class of prohibited donors—
“foreign nationals”—has been discussed above, In essence, it is illegal
for a Member or candidate seeking nomination or election to accept a
political contribution from any person other than an American citizen
or a permanent resident alien.

The only remaining ambiguity relevant to the detection of viola-
tions of the statute is the meaning of a “contribution.” The statute
contains a broad definition of contributions which includes providing
(or promising to provide) “anything of value” “for the purpose
of . . . influencing” a Federal nomination or election or compensat-

20 The Houre Report explained the recodification as follows:

“Qection 324 [of the Campaign Act, as added by the Senate bill and the House amend-
ment] is the snme ag section 13 of title 18, United States Code [as amended hy Punblic Taw
03—443], except tha! the nenaltier were omitted in order to conform with sectlon 328
of the Act."” H. Rep. No. 1057, 94th Cong., 2d sess. 87 (1876).
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ing someone rendering personal services for a candidate. 2 U.S.C.
§ 431 (e)." . .

Whether the provision of (or promise to provide) anything of value
to a candidate 18 & contribution depends on whether it was (a) made
“in connectior. with a Federal election” and (b) for the purpose of
influencing the election. See Miller v. AT&T, 507 F. 2d 759, 764-65
(3a Cir. 1974). In Buckley v. Valeo, 424 U.S. 1 (1976), the Supreme
Court noted that the statute “does not define the phrase—‘for the pur-
pose of influencing’ an election—that determines when a gift, loan, or
advance constitutes a contribution.” 424 U.S. at 23-24 n. 24. The Court
concluded, however, that ordimarily “[£]Junds provided to a candidate
or political party or campaign committee either d'rrecty or indirectly
through an intermediary constitute a centribution.” /d.** The timing
and circumstances of & payment therefore will be highly relevant
to whether it constitutes a “contribution.”

(2) The Sanctions for Violation

The prohibition in § 441e against receipt of contributions from for-
eign nationals does not require knowledge on the part of the recipient
that the contributor was in fact a foreign national. However, the
criminal penalty provisions, 2 U.S.C. § 441j, punishes only knowing
and willful violations which, along with other violations of the Cam-
poign Act, have an aggregate value of $1.000 or more during a ealen-
dnr year. Violation of this penalty provision may be punished by a
finec of not more than the greater of $23.000 or 300 percent of the
amount of the contribwtion involved in the violation and by imprison-
ment for not more than 1 vear, or both.

Under the savings provision of the 1976 amendments, all violations
occurring prior to the date of its enactment (May 11, 1976) remain
subject to prosecution under statutes in force at the time of the chal-
lenged conduct. A knowing acceptance occurring between January 1,
1975, (the effective date of the 1974 amendment to 18 U.S.C. § 613)
and May 11, 1976, would be subject to the penalties then provided for
violation of former 18 U.S.C. § 613—a fine of no more than $25,000
and/or imprisonment for no more than 5 years.

n A contributation is defined in 2 U.8.C. § 431(e) as follows :

‘“(e) “contribution’—

““(1) mesns a gift, subscription, loan, advance or deposit of money or anything of
value made for the purpose of —

*“(A) influencing the nomination for election, or election, of any person to Federal nffice
or for the pnrpose of Influencing the results of a primary held for the selection of delegates
of a nntional nominating convention of a political party ; or

“(B) influencing the result of an election held for the expression of a preference for
the nomination of per=ona for rlection to the office of the Presldent of the United Stntes:

“(2) means a written contract, promise, or agreement, whether or not legally enforce-
ahle, to make a contribution for such purposes:

“(8) menns funds received by a political committee which are tranaferred to such com-
mitiee from another political committee or other anures :

““(4) means the payment., hy any perron other than a candidate or a polltical ecom-
mittee, of compensation for the personal services of annther person which are rendered
to snch eandidate or poltical committee without charge for any such purposes, * * * but

“(5) doex not inclnde—

“(A) the value of services provided without compensation by individuals who volunteer
a portion or all of their time on behalf of a candidate or political committee ;

“(B) the ure of real or personanl property and the cost nf invitations, food, and heveragesa,
voluntarily provided by an individual to a candidate in rendering voluntary personal
gervirez nn the individual’s resldentinl premises for candidnate-related activities."

2 The mere fact that the payment {s not made unti] after an election fa not coneclusive
0 lon~ a8 & nevus hetween the nnvment and election is shown. See Miller v. ATET, 507
I-‘l.rzg \7‘5{! l‘g}%—}ﬁ!& (3d Cir. 1874); United States v. Clifford, 409 F. Supp. 1070, 1974
(E.D.N.Y. .
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Conduct occurring prior to January 1, 1975, would be judged under

‘the 1966 provision applying only to nowiniq acceptance of contribu-
a

tions from an agent of a foreign principal or a foreign principal.
The penalties under the 1966 provision are the same as those under
the 1974 version of 18 U.S.C. § 613 except that the maximum fine was
set.at $5,000 rather than $25.000. 80 Stat. 248. )

For purposes of determining an appropriate punishment for the
House to impose upon a3 Member found to have violated these various
provisions, several factors are pertinent. One is that the 1974 amend-
ments covering contributions from virtually any foreign national, not
just a foreign agent or foreign government, apply to the situations
where the threat to the political process is less grave than under the
earlier, more limited statute. Another is that Congress in the 1976
amendments saw fit to reduce the criminal penalty from a felony to
a misdemeanor, even though a larger fine is now authorized. In this
light, and in the absence of evidence of some aggravating circum-
stances, a relatively minor punishment would be sufficient.

b. Acceptance of Contributions in Name of Another.—Any know-
ing violation of the lprohibition on the acceptance of contributions
from foreign nationals may also involve a violation of the provision
banning the making and receiving of cam]!mign contributions in the
name of another. As part of the li‘edeml slection Campaign Act of
1971, Congress adopted detailed diselosure provisions designed to pro-
vide “the electorate with information ‘as to where political cam aign
money comes from and how it is spent by the candidate’ in order to
aid the voters is evaluating those who seck Federal office.” Buckley v.
Valeo, supra, at 66-67, gquoting H. Re(i;t No. 564, 92d Cong., 1st
8ess. 4 (1971). The 1974 amendments added a provision, codige as
18 U.S.C. § 614, prohib:tgl{lhg the giving and receiving of contributions
in the name of another. The provision appears to have been designed
to deter circumnvention of the disclosure scheme and to aid detection of
violations of other portions of the Act.

1. The Elements of the Offense

The 1976 amendments recodified this provision as 2 U.S.C. § 4411,
The current provision states:

No person shall make a contribution in the name of another person or knowlingly
pernit bis name to be used to effect such a contribution, and no person shall
knowingly accept a contribution made by one person in the name of another
person,

If a Member, while a candidate, knowingly accepted a gift from a
foreign national and participated in concealing that illega) act by re-
ceiving the gift in the name of a citizen or permanent resident alien,
both 2 U.S.C. § 441e and 2 U.S.C. § 441 were violated.

2. The Sanctions for Violation

The criminal provision (2 US.C.§ 441L) discussed previeusly is tria-
gered in the case of the provision prohibiting knowing receipt in the
name of another when violations involving receipt in the name of an-
other total $250 or more in a calendar vear, As wit § 441e, the previous

title 18 provision (here 18 U.S.C. § 614) governs conduct occurring
between January 1,1975,and May 11, 1976,
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C. THE CODE OF OFFICIAL CONDUCT : HOUSE RULE XLIII

In 1968, the House of Representatives adopted a Code of Official

- Conduct that had been proposed bﬁv this committee. The committee’s

report recommending adoption of the Code cxplained that these stand-
ards are “based upon abstract principles of public morality” and are
set forth in “the subjective terms necessary in spelling out the Code of
Official Conduct.” House Report No. 1176, 90th Cong., 2d Sess. 5, 13
(1968). One of the principal reasons for the establishment of this
committee as a permanent standing body of the House of Represent-
atives was to assure that there would be a body “acquainted with the
history and develo;?ment of the standards” equipped to explore the
“facts and nuances’ necessary to measure an allegation against the
subjective language of the Code. /d. at 13.

1. The Elements of the Offense

The Code of Official Conduct. as originally enacted in House Res-
olution 1099, (90th Cong., 2d Sess.), contained the following eight
standards of conduct: '

1. A Member, nfficer, or employee of the House of Representatives shall conduct
himself at all times in a manner which shall reflect creditably on the House of
Representatives.

2. A Member, officer, or employee of the House of Representatives shall adhere
to the spirit and the letter of the Rules of the House and to the rules of duly
comstituted committees thereof,

3. A Member, officer, or employee of the House of Representatives shall receive
no compensation nor shall he permit any compensation to accrue to his henefical

. interest from any source, the receipt of which would occur by virtue of influenc

improperly exerted from his position in the Congress. :
4. A Member, officer, or employce of the Houge of Repregentatives shall accept

no gift of substantial value, directly or indirectly, from any person, organization,

or corporation having a dircct interest in legislation before the Congress. | Em-

" phasis added].

5. A Member, officer, or employee of the House of Representatives shall accept
no honorarium for a speech, writing for publication, or other similar activity,
from any person, organization or corporation in excess of the usual and customary
value for such services.® :

6. A Member of the House of Representatives shall keep his campaign funds
separate from his personzl funds. Unless specically provided by law, he shall con-
vert no campaign funds to personal use in excess of reimbursement for legiti-
mate and verifiable prior campaign expenditures and he shall expend no funds
from his campaign account not attributable to bona fide campaign,purposes.*

7. A Member of the House of Representatives shall treat as campai¥h contribu-

" tlons all proceeds from testimonial dinners or other fund-raising events if the

sponsors of such affairs do not give clear notice in advance to the donors or par-

. ticipants that the proceeds are intended for other purposes.”

8. A Member of the House of Representatives shall retain no one from his
clerk hire allowance who does not perform duties commensurate with the com-
pensation he receives.

The Code (Rule XLIII of the House of Representatives) was
amended twice during 1975 to include two additional standards: 2¢

2 The House on Mar. 2, 1977, adopted a new rule (House Rule XLVII) imposing limita-
tions on outside earned income of Members. House Resolution 287, 95th Cong., 1st sess.
§ 601, As part of this limitation, Members will be Erohlblted from accepting any honorarium
of more than $760 in value in any calendar year beginning after Dec. 31, 1878. House Rule

XLVII(2).

“Sta(nc;ard six has undergone two changes. House Resolution 5§, 94th Cong. (Jen. 14,
1975) added the words ‘“‘unless specifically provided by law' at the beginning of the second
sentence. Section 303 of House Resolution 287, supra, deletes those words.

= Thig standard was amended on Mar. 2, 1977, by House Resolution 287, supra, to
delete the qualifying language concerning clear notice to donors by sponsors of the affair.
As a. result, all Proceeds from testimonial dinners or other fund-ralsing events must be
treated as campaign contributions.

® Zce H. Res. U, supra; H. Res. 46, 94th Cong., 1st sess. (Apr. 16, 1973).
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. 9. A Member, officer, or employee of the House of Representatives shall not dis-
charge or refuse to hire any individual, or otherwise discriminate against any
individual with respect to compensation, terms, conditions, or privileges of em-
ployment, because of such individual’s race, color, religion, sex, or national origin.

10. A Member of the House of Representatives who has been convicted by a
court of record for the commission of a crime for which a sentence of two or more
years' imprisonment may be imposed should refrain from participation in the
business of each committee of which he is a member, and should refrain from vot-
ing on any question at a meeting of the House, or of the Committee of the Whole
House, unless or until judicial or executive proceedings result in reinstatement of
the presumption of his innocence or until he is reelected to the House after the
date of such conviction. ) _ .

On March 2, 1977, the House of Representatives adopted House Re-
solution 287 which, among other changes in the House Rules, revised
the standard of conduct set forth in %ule XLIII(4). As originally
enacted, the fourth standard contained a general ban on the acceptance
of any gift of “substantial value” from a person or organization hav-
ing “a gilrect interest in legislation before Congress.” The legislative
history of the initial version of this provision  indicated that it was
intended to cope with the “ill-motivated giving or receiving of gifts
[that] certainly has no place in government.” H. Rept. No. 1176,
supra, at 19. The House plainly eschewed specifying a definite dol-
lar limit dividing “substantial value” from an insubstantial amount.
See id.; 114 Cong. Rec. 8778 (1968), remarks of Representative
Price. “It is just not reasonable to try to establish dollar limits on
what is substantial value;” 8782—remarks of Reg)resentative Halleck,
substantial value used to inc cate situations that “give rise to conflicts
of interest”; 8799—remarks of Representative Teague: “Whether a
gift is of ‘substantial value’ depends on its worth to the recipient and
cannot be decided on the basis ¢ f dollar value alone.”.

The recent amendment to standard four sets forth definite dol-
lar limits to replace the original “substantial value” formulation and
broadens the class of donors to which the standard applies. The pro-
hibition now applies automatically to gifts from foreign nationals—
and their agents—and certain lobbyists. The revised standard
provides: .

4. A Member, officer, or employee of the House of Representatives shall not
accept gifts (other than personal hospitality of an individual or with a fair
market value of $35 or less) in any calendar year aggregating $100 or more in
value, directly or indirectly, from any person (other than from a relative of
his) having a direct interest in legislation before the Congress or who is a for-
eign national (or agent of a fdreign national). Any person registered under the
Federal Regulation of Lobbying Act of 18046 (or any successor statute), any
officer or director of such registered person, and any person retained by such
reglstered person for the purpose of influencing legislation before the Congress
shall be deemed to have a direct interest in legislation before the Congress.”

Several of the standards contained in the Code of Official Conduct
by their terms appear potentially relevant to the Korean investigation.

¥ House Resolution 287 also amende‘i the Code of Official Conduct (House Rule XLIIT)

-to defilne “relatives” and “foreign national” for purposes of the fourth standard of

conduct:

“{1) The term ‘relative’ means, with respect to any Member, officer, or employee of
the House of Representatives, an individual who is related as father, mother, son, daughter,
brother, sister, uncle, aunt, first cousin ne[yhew. nlece, husband, wife, grandfather, grand-
mother, andson, granddaughter, tather- n-iaw, mother-in-law, son-in-law, daughter-in-
law. brother-in-law, sister-In-law, stepfather, stepmother, stepson, stepdaughter, step-
brother, stegslster. half brother, half sister, or who 18 the grandfather or ;rmdmo!her of
the spouse of the person reporting.

“(2) The term ‘foreign national' means an individual who 1s not a citizen of the United
States and who 18 not lawfully admitted for permanent residence.”
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Howaever, the actual importance of someof the standards to the:present
inquiry js likely to be quite minimal. The first standard—requiring
that a Member conduct himself in & manner which shall reflect credit-
ably on the House of Representatives—was .intended .to afford the
committee -the ability to deal with any given act or accumulation of
acts which, in the judgment of the committee, are severe enough to
reflect discredit on tlle ongress. 114 Congressional Record 8778 (19€8)
remarks of Representative Price). The standard was viewed by its
rafters as a “safeguard” protecting the integrity of the House that
“probably would remain untested.” H. Rept. No. 1176, supra, at 17.
e second standard, requiring adherence to the spirit and letter of
House and committee rules, is broadly worded but is directed pri-
marily at the use of unfair and dilatory tactics by Members. /d.; 114
Congressional Record 8778.

More important for purposes of the Korean inquiry are the third,
fourth, and fifth standards. These standards are each “meant to deal
with areas of potential conflicts of interest.” 114 C ional Record
8799 (1968) (remarks of Representative Teague). The third standard,
which supplements criminal conflict of interest provisions discussed
previously, appears to focus on improper influence on a Member’s
decisionmaking stemming from his financial interests in the course of
legislative policy.

e legislative history of the standard reveals both the committee’s
understanding of the inherently subjective nature of the “improper in-
fluence” standard and its determination to move swiftly to redress “an
unmistakable violation.” See 114 Congressional Record 8779 (1968)
.(remarks of Representative Price). The fifth standard addresses the
problem of masking payments to influence 8 Member’s conduct through
1nflated honoraria or other remuneration for non-legislative services.
Allegations that the Korean Government may have funded travel in
connection with the receipt of honorary degrees may present questions
under this standard. The provision of travel, however, is more likely
to be classified as a gift covered by standard four than as an hono-
rarium governed by standard five. See 123 Congressional Record
H1601 (March 2, 1977, daily edition) (Representative Obey indicated
that travel expenses paid in connection with an honorarium are not
counted against the limit on receipt of henorarium contained in new
House rule XLVII(2)).

The .critical Code l-t‘pi:'mrision for purposes of the present inquiry,
however, is the fou standard, Rule XLIII(4) of the House of
Representatives. Since under House Rule X 4. (e) (2) (C) the commit-
tee must apply the standard of condduct in effect at the time the con-
duct under investigation occurred, the o:(i_lgina.l version of the fourth
standard rather than the recently amended form must be employed in
assessing whether to impose sanctions upon Members who received

ifts from the Korean Government or their agents or from other re-

ated persons having legislative interests. Under the original standard,
the elements of the offense are (1) that a Member of the House $2) ac-
cepted a gift of “substantial” value (3) directly or indirectly from a
person having a “direct interest” (4) in legislation “before the
‘Congress.”
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As noted earlier, the House consciously opted for the indefinite
“substantial value” formulation to t a flexible determination
whether in a particular situation a g1ft will compromise or appear to
compromise tﬂe integrity of the legislative process. While the recent
amendment to the fourth standard cannot be applied as a basis for im-

ing penalties on Members for conduct antedating its adoption, the
more definite dollar limits set forth in the amended standard can be
used by the committee at least as a reliable guide to identif}ring gifts
and benefits that do not rise to the level of “su tial value” gince the
recent amendment was intended to “tighten up the present rule.” 128
Congressional Record 1578 (March 2, 1977, daily edition) (remarks of
Representative Obey). Based on the amendment, the committee can—
nnci for pur?oses of the present investigation, should—exclude per-
sonal hospitality (such as dinners at Korean embassy) and receptions
funded by the Korean Government or its representatives. In addition
individual items worth $385 or less as well as the receipt of gifts from
a single source totaling less than $100 in any calendar year should
be considered “insubstantial.”

Apart from these indications of what falls short of “substantial
value,” the question whether a gift exceeding those minimums is of
“substantial value” must be judged inst the particular c¢ircum-
stances to determine whether its receipt by a Member created an actual
or apparent conflict of interest. The legislative history discussed above
shows that substantiality was to be judged in each case in the overall
context.

So, too, the “direct interest” phrasing of the standard was intended
to mgeative of situations presenting the r of actual or appar-
ent cts of interest. (Se¢¢ 114 Congressional rd 8778 (1968), re-
marks of Representative Price: “Ancther question will be ‘Do not all
people have legislative interests ’ The answers again must be found in
the facts in a given case.”; 8799 remarks of Representative Teague:
“Moreover, one cannot fix exact criteria for direct interest or decide
when influence is ‘improperly exerted’ without taking in‘.0o account the

rticular circumstances.” The test here appears to be whether the

onor would be personally (or officially) affected in some specific and
definable way by the passage or defeat of legislation. The more the
donor’s interest is shared with a large class of persons, however, or
with the public at large, the less likely it is that the provision was
meant to prohibit the acceptance of the gift. Similarly, if the con-
sequences for the donor are remote or continﬂsnt, the rule probably
should not apply. At one extreme, a large gift from the head of an.
energy compandy during the Iiwndency of an vnergy-company divesti-
ture bill would be barred. But a similar gift from the same source
during the pendency of general minimum-wage or economic stimulus
laﬁi‘alation might not amount to a “direct interest.”

‘he fourth standard is further limited to gifts from donors with a
“direct interest” in legislation before Congress. No rationale for this
particular restriction on the scope of the standard is set forth in the leg-
1slative history of the standard and it would appear that the danger of
conflicts of interest may be almost as great where the donor 1s in-
terested in future legislation not yet before Congress or in obtaining
the Member’s assistance in a nonlegislative matter. Whether legisla-

89-219—77——6
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tion is “before the Congress” for purposes of the Code provision pre-
sents some problems of Interpretation such as (1) whether legislation
that has been drafted by the Administration or a Member but not yet
introduced is “before the Congress,” (2) whether a bill that has been in-
troduced only in the Senate is “before the Co! » for purpose of the
House rule, { 8) whether a bill that has p the House and is pend-
ing in the Senate is “before the Congress,” (4) whether 1 ation
awaiting Presidential action is still “before Congress,” or (5) whether
a bill that has been defeated in committee is nevertheless still “before
the Congress.” Despite the ambiguity and subjectivity of Rule XLIII
(4), this commitieo stated that it firmly believed that, “given the facts
to test the standard, the subjectivity can be resolved . . .” See H. Rept.
No. 1176, uﬁwa, at 19; 114 Con ional Record 8778 (1968)
{I reﬁmtl'{k)s of Representative Price), 8782 (remarks of Representative
alleck).

‘At the very least, principles of fair warning and fidelity to the un-
deﬂyinti purpose suggest that Rule XLIII{4) should apply onl
where the legislative 2ssu¢ in which the donor had a “direct interest”
was under aotive consideration within at least one House of Congress.
This would include preliminary discussions with Members of staffs
about the need for legislation and the conduct of lefgis]ative oversight
hearings, not just the pendency of a particular bill. .

The present investigation may well test the workability of this gen-
eral guide to conduct and enable the committee to assess the advantages
and disadvantages of the more definite revised version of the standard.
The committee will have to decide such questions as (1) whether the
application of the standard should be affected by the fact that the
source of the gift is a foreign government, (2) whether the nature-of.
the gift affects the absolute dollar amount required for “substantial
value,” and (8) whether a donor with ongoing interest in U.S. policy
is.or should be even if particular legislation of “direct” intefest to the:
donor is not pending at the time the gift is received. The committee
will have to decide whether to treat the “substantial value” and “di-
rect interest” factors as separate essential elements of an offense or to
rely on the standard’s flexibility to reach commonsense judgments re-
garding the overall propriety of the Member’s conduct. Regardless of
the particular approach adopted, care must be taken to insure that
the subjectivity of the standard does not lead to arbitrary or incon-
sistent applications in particular cases. = :

As with the constitutional prohibition discussed previously, the
standards set forth in the Code of Official Conduct do not contain a re-
quirement that the Member have acted with knowledge of the identity
of the source of the gift, the gift’s actual value, ot the interest of the
donor in legislation before Congress. Theoretically, therefore, House
Rule XLIII(4) could be violated by a Member acting in good faith
without any basis for a belief that a gift he received was related to his
lezislative responsibilities. Common Sense, as well as the legislative
history of the Code. suggests that an innocent, unknowing receipt of a
gift raises little risk of actual or even a.p{)a.rent conflict of interest.

The difficult task for the committee will be sifting the facts of par-
ticular cases to ascertain whether the Member was placed on notice of
the identity of the actual donor and the donor’s interest in legislation.
The dollar value as well as the form of the gift—money, or negotiable
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securities, or- sexual favors as opposed, for cxample, to traditional
handicrafts of a foreign country are among the circumstances that the
committee will have to weigh in determining whether a Member vi0-
lated the Code. : - ’ '

2. The Sanctions for Violations
House rule XLITI does not specify the sunction to be imposed lépon
a finding that a Member failed to 'u.ghere to the Code of Official- Con-
duct. The committee should evaluate the particular circumstances of
each violation to determine ahether any sanction is warranted and, if
g0, the severity of the sanction that is appropriate under circum-
stances. Reprimand, censure, and expulsion are among the sanctions
that the committee may recommend. : ‘
‘There is a distinct question raised about what should be done with 2
ift- that was received in completé innocence but which would have
sen improper if all relevant facts had been known. Under this circum-
stance, even though the initial acceptance was not wrongful on the
Member’s part, he has no legitimate interest in retaining a gift he
never should have been given, Thus, even if a Member innocently re-
ceived a gift without knowledge that its source was a foreign govern-
ment or & ﬁerson with a direct interest in legislation before the-Con- -
a, the Member is obliged to return the gift: gor transfer it to the
nited States) upon discovery of facts which, if known, would have

made its acceptance or retention improper.
D. OTHER APPLICABLE STANDARDS OF CONDUCT

As stated in House Rule X 4.(¢) (1) (B) defining the committee’s
jurisdiction, the committee: is not restricted to considering violations
of the Code of Official Conduct, constitutional provisions, or statutes
but may investigate “any alleged violation ...of any... other stand-
ard of conduct applicable to the conduct of such Member . . . in the

erformance of his duties or the discharge of his responsibilities.”

o committee’s recent report, in the Matter of A Complaint Against
Representative Robert L. F. Sikes, H. Rept. 1364, 94th Cong., nd
session (1976), noted that the committee is empowered to enforce
“familiar ethical standards prohibiting conflicts of interests and the
use: of official position to benefit onse £ (at p. 7), even if not ex-
pressly defined in written regulation.

"In the Sikes report, the committee relied on the Code of Ethics for
Government Service adopted by House Concurrent. Resolution 175 in
1938 as “an expression of the traditional standards of conduct appli-
cable to Members of the House prior to hoth its adoption and the
adoption of the Code of Official Conduct in-1968.” 7d. at 8. The com-

 The committee’s position with respect to the 1958 Code of Ethics drew su
le sla:iivet history of that Code, wﬁ:g included the following explanation oP lljgtpg?:?:rfﬁ
of conduct :

“House Concurrent Resolution 175 is essentially a declaration of fundamental prin e
'of condumct that should be observed by all persons ‘n the public service. Tt apeﬂs tﬁ:lil:) ]i:
clear and, straight forward language long-recognized cnnc?ta of the high obligations and
responsibfiities, as well as the rights and privileges, at endant upon services for our
Government. It reafirms the tradiiional standord—that those hol ing public office are
not owners of authorl but agents of public purpose—concerning which there can be no
disagreement and to which all Federal employees unquestionably shonld adliere. It is not
a mandate, It createsg no new crime or pen ty. Nor does.it impose the positive legal requirg-
Ele?]tﬁt’io';) n)peciﬂc acts of omisstons.” { Emphasis added.] H. Rept. 1028, 85th Cong., 1at sess.
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mittee may appropriately look at the principles declared in the 1958
Code of Ethics supplemented by the Code of Official Conduct in form-
ing its interpretation of the Code of Official Conduct.

g.‘Phe 1958 Code of Ethics provides:

CODE OF ETHICS FOR GOVERNMENT SERVICE

Any person in Government service should :

1. Put loyalty to the highest moral principles and to country
above loyalty to persons, party, or Government department.

2. Uphold the &nstitutlon, laws, and legal mg-ull;tions of the
United States and of all governments therein and never be a party
to their evasion.

3. Give a full day’s labor for a full day’s pay; mm the
performance of his duties his earnest effort and ought,

4. Seek to find and employ more efficient and economical ways
of getting tasks accomplished.

5. Never discriminate unfairly by the dispensirg of special
favors or privileges to anyone whether for remuneration or not;
and never acoept, for himself or his family, favors or benefits
under ciroumstances which might be construed by reasonable per-
sons as influencing the performance of his government duties.

6. Make no private promises of any kind binding on the duties
of office, since a government employee has no private word which
can be binding on public duty.

7. En in no business with the Government, either directly or
indirectly, which is inconsistent with the conscientious perform-
ance of his governmental duties.

8. Never use any information coming to him confidentially in
the performance of governmental duties as a means of making
private profit.

9. Expose corruption wherever discovered.

10. Uphold these principles, ever conscious that a public office
is a public trust. .

House Concurrent. Resolution 175, 72 Stat. pt. 2, B12 (July 11,
1958). [Emphasis added.]

The portion of the fifth standard of the Code of Ethics prohibiting
the acceptance of “favors or benefits under circumstances wliu'ch might
“beconstried by reasonable persons as influencing the performance of
his governmental duties” is of particular importance for the %msent
investigation. By a.pﬁlying the fifth standard of the Code of Ethics,
the committee will have a general principle of ethical conduct to
use in determining whether to recommend sanctions against individual
Members of the House for accepting gifts from representatives of
the Korean Government or from Korean businessmen who stood to
profit from actual or apparent influence in the House.

Although the Sékes report indicates that the committee need not
confine its inquiry to the Code of Official Conduct and the Code of
Ethics but may employ other traditional ethical standards which the
committee believes relevant to its inquiry, it would be preferable for
the committee to focus on standards that have been previously articu-
lated in these prior codes. These provisions are of sufficient generality
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and flexibility to cover the range of alleged misconduct to be explored
in the present investigation. Reliance on raﬂounlymdst:ﬁma,
where possible, will limit claims that a under investigation
had no fair notice of the standard when he engaged in the conduct
under review or that the committee is formulating standards to
meet the evidence adduced by its investigation. In addition, use of
extant standards will avoid ible accusations that the committee
has violated the directive in House Rule X 4. (e) (2) (C) to apply the
laws, rule, regulations and standards of conduct in effect at the time
the conduct under consideration by the committee occurred.

- III
Propiz:t o KNOWLEDGE AND INTENT
A. DEGREE OF CARE OR KNOWLEDGE REQUIRED

The “substantive offenses” discussed in Part II of this memorandum
involve a wide range of constitutional, statutory, and code provisions.
The statutory provisions which form the basis for criminal liabilit
either expressly or implicitly require proof that the person chargag
with the offense acted knowingly and, often, that the accused had a spe-
cific intent to engage in the prohibited conduct. By contrast, the con-
stitutional prohibition oagamst. the receipt of foreign gifts and emolu-
ments as well as the Code of Official Conduct and the Code of Ethics
contain no explicit requirement of knowledge or intent. The commit-
tee faces the peg:‘liglxing tasks of (1) adapting criminal law provisions
to a legislative disciplinary context, and (2) drawing upon standards

ised to guide conduct and to determine whether sanctions are

de
a%prin.te.

at degree of knowledge and tgé)e of intent should be required
as a predicate for penalizing @ Member? This is essentially a question
of policy. This portion of the memorandum will discuss the require-
ments of knowledge and intent basic to our system of criminal justice
and examine their relevance to the noncriminal disciplinary context in
which the committee functions.

As a general matter, criminal liability is imposed only where the
accused 1s found to have acted with “guilty knowledge” or “mens rea.”
As Justice Jackson observed in his landmark decision in Morisseite v.
United States:

The contention that an injury can amount to a crime only when inflicted by
intention is no provincial or transient notion. It is as universal and persistent in
mature systems of law ae bellef in freedom of human will and a consequent abil-
ity and duty of the normal individual to choose between good and evil, .,

Unqualified aceeptance of this doctrine by English common law in the Eight-
eenth Century was indicated by Blackstone's sweeping statement that to con-
stitute any crime there must first be a “vicious will.” 842 U.8. 246, 250-51 (1952)
(footnote omitted).

With the exception of certain regulatory offenses which impose
criminal liability for mere failure to exercise a })rescribed duty of
care,” criminal sanctions normally require proof that the accused

® BSee, e.0., United 8tates v. Park, 421 U.8. 858, 670-73 (1970).
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- acted with knowledge of the facts underlying the offense and, in many
-cases; acted with & specific intent to engage In the proscribad conduct.
Evenwhere the criminal statute contains no express requirement of
knowledge or intént; courts imply such a requirement unless there is
an indication the Congress purposefully omitted that normal preréqui-
site to the imposition of criminal sanctions. See Morissette v. United
States, supra, 342 U.S. at 262-68, T

These principles can be illustrated by reference to the criminal
statutes discussed in Part II. The bribery statute (18 U.S.C.ée%l (e))
states a specific intent that must be proven to establish the offense—an
intent to be influenced in the performance of official duties. Absent
proof of that intent, the receipt of money or any other item of value
bﬁ' a public official cannot be the basis for a bribery conviction. Both
the gratuity l'l} rovision (18 U.S.C. § 201(g)) and the conflict of interest
statute (18 U.S.C. § 203(a)) fail to specify anything about intent or
knowledge as elements. In interpreting both of these statutes, how-
ever, courts have held that the offense requires proof that the accused
kenew:that the thing of value received was for an official act rendered
‘or to be rendered §§ 201(g)) or constituted compensation for service
rendered before a government agency or tribumal (§208(a)). See
United States v. Brewster, 185 U,S. App. D.C. 1,11-18 n. 26, 508 F. 2d
69, 72-74, n. 26 (1974) (interpreting § 201 (g) ; United Statos v. Fokn-
son, 419 F. 2d 56, 60 (4th Cir. 1969), cert. denied, 387 U.S. 1101 (1970)
_(interpreting § 203(2)). S _ R
- Kven ‘where serious criminal sanctions are imposed, however, the
law does not insist on proof of actual knowledge. Courts have often
held that proof that the accused acted in reckless disregard of the facts
or deliberately closed his eyes to avoid obtaining knowledge may suf-
fice to support a conviction. Courts generally explain their reliance on
tha accused’s reckless disregard for the facts as a circumstance from
which knowledge can be in?erred..See, e.9., Qusow v. United States,
347 F. 2d 755, 7566 (10th Cir.) cert. dended, 382 U.S. 908 (1985). (“Di-
rect proof of willful intent is not necessary. It may be inferred from
the activities of the parties involved . . . Not only are paténtly false
statements prohibited. but also those made with reckless indifference
as to whether they are true or {.lse.”)

- ‘Several cases involving convictions of accountants for making false
and misleading statements in connection with securities matters illus-
trote the use of recklessness to substitute for a requirement of actual
knowledge. In one of these cases the court concluded, “the Govern-
ment can meet its burden by proving that a defendant deliberately
closed his eyes to facts he had a duty to see . . . .” United States v.
Benjamin, 328 F. 2d 854, 862 (2d Cir. 1964). In another case an ac-
countant' was held to have acted “knowingly” because he failed to
discharge what the court found was his duty to inquire further into
the validity of highly suspicious contraets before ‘permitting their
inclusion in a company’s financial statements. United States v. Natells,
527 F. 2d 811, 320-28 (2d Cir. 1975), cert. densed, 425 U.S. 934 (1976).
“The general requirement that knowledge and/or intent be proven .in
'order to impose criminal sanctions rests on the basic value judgment :
the stigma and opprobrium attached to a criminal conviction as well
as the potential deprivation of liberty should only be imposed for
misconduct for which the accused is shown to be morally hlameworthy.
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- In considering whether the conduct of Members of the House war-
rants noncriminal, disciplinary sanctions, this Committee should not:
adhere .to the general criminal law standard' making actual or con-
structivé knowledge a prerequisite to conviction. the Code of:
Official Conduct and the Code of Ethics for Government service
indicate Members of Congress arc expected to adhere to standards of
conduct far more demanding than the bare minimum standards estab-.
lished by our criminal laws. In order to protect the integrity of our
%:wernmenta.l processes, public officials must take care to avoid even
the appearance of impmﬁriet. . Insistence on that more exacting

of care required of Members of the Houss is critical to the com-
mittee’s determination whether to recommend the imﬁ)c,:sit-ion of sanc-
tions on Members as a result of the facts revealed by this investigation.
Even if a Member did not have actual knowledge of a donor’s ties
to the Korean Government, for example, or did not actually know of
an corruﬂt motivation underlying the gift offered, the Member should
still be subjected to at least some sanction if the circumstances fptaced
him on notice that the gift was tendered in an attempt by a forei
government to influence his present or future official actions and he
took mo action (or insufficient action) to attempt to discover the
true nature and purpose of the gift. That is, if all the circumstances
should have alerted a responsible Member, concerned about both the
letter and spirit of the law, to hesitate nnci inquire before acting, the:
failure of a Member to learn the truth should not be an excuse. This
is a higher standard than the actual knowledge or the reckless dis-
regard standards of the criminal law, and would permit sanctions to
be imposed upon a finding of a breach of duty of reasonable inquiry.
The latter standard is particularly appropriate for evaluating a
Member’s conduct in receivin Eifts or compensation, since all pgﬁlic
officials should be conscious of the possibility that any substantial gift
may be offered in an attemgt to secure improper influence. Only by
holding a Member to an affirmative duty of reasonable inquiry can
the House protect against the serious problem posed by the creation of
actual or apparent subversion of independent decision-making. Such a
duty of reasonable inquiry is also appropriate in view of the ability of
a lﬂamber to obtain an advisory opinion with respect to the apﬁm
riateness of his proposed course of conduct. See House Rule

X 4.(c) (1) (D).>° b,

In sum, the committee should adapt the substantive constitutional,
statutory, and code provisions discussed in Part II to the disciplinary
context by considering the recommendation of sanctions where the
substance of those provisions was violated by a Member acting: él)
with actual knowledge of ail the relevant facts; (2) in reckless dis-
regard of the relevant facts; or (3) without exercising reasonable care
to ascertain the propriety of the gift or compensation accepted: or of
the transaction when he participated. S SR A

‘The practical result of this policy is that the requirement of knowl-
edge in a criminal provision, such as the gat_uity prohibition, would,
for the committee’s disciplinary purpose, be replaced by the duty of at

‘% Hotise' Resolution 388, 95th Cong., 1st sess., adopted Mar. 7, 1977, empowered ‘the
House Select Committee on Ethlca to 1ssue advieory opinions mpactjnﬁ the appllﬁntlon of
Housé ‘rules XLIII through XLVII. Section 7 of the resolution provided that the Select

h
Committee shall expire on%)ec. 31, 1977, and its records, files, and material shall be referred-
to the Committee on Standards of Official Conduct. : o
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least reasonable inquiry. Similarly, violation of the constitutional pro-
hibition or the various code of conduct standards, which do not by
their terms require any knowledge or inten:ilwoulcllngemde a basis for
m;gom.nf' sanctions only upon that the Member wag placed on
notice of an ethical problem and failed to discharge his duty of reason-
able inquiry to determine the propriety of accepting the tendered gift
or payment.
' ile the failure of a Member to adhere to this higher duty of care
is an appropriate basis for imposing sanctions such as reprimand or
censure, it would be appropriate to confine the grave penalty of ex-
ulsion from the House to knowing and intentional violations by a
ember amounting to serious, morally culpable misconduct.

B. EXCLUBION OF DE MINIMI8 CONDUOT

House Resolution 252 authorizing the committee to conduct this
investigation expressly invests the committee with discretion to deter-
mine the scope of the inquiry. The public allegations of questionable
conduct involving Members of the House demonstrate the complexity
of the task facing the committee. The allegations range from conduct
that might, at worst, have involved bad judgment to conduct that may
have involved serious violation of criminal laws. The effectiveness of
an expeditious investigation de?ends upon a careful determination, at
the outset, that certain kinds of allegations are so minute or technical
that they do not warrant investment of the committee’s limited
resources,

The central purpose of this investi%ation is to determine whether
girsuna or organizations acting on behalf of the Government of the

public of Korea have attempted to influence Members’ official con-
duct by providing them with payments, gifts, or things of value, In
view of the basic concern with the purchase of influence and the com-
mittee’s authority to define the scope of its inquiry, it is both appro-
priate and desirable for the committee to focus its inquiry on conduct
which as a practical matter poses a realistic danger of influencing a
Member’s performance of his official duties or, at liist, creating a sub-
stantial appearance that a Member’s independence and integrity have

compromised. -

All of the most broadly structured guides to conduct of Members
of the House recognize the permissibility of accepting gifts of minimal
value offered as a mark of esteem or courtesy. ’I%m lgoreign Gifts and
Decorations Act of 1986, as implemented by regulation, permits Mem-
1;;:8 t;ao accept gifts having a retail value of $50 or less in the United

The Code of Official Conduct of the House of Representatives,
House Rule XLIII(4), initially restricted its prohibition on the ac-
ceptance of gifts to items of “substantial value” and now contains s
specific dollar limit which prohibits receipt of gifts totaling $100 or
more in 1 year from a particular source and expressly excludes t-
ance of parsonal hospitality and gifts worth $35 or less. Similarly, the
1958 Code of Ethics for Government Service bars only the acceptance
of “favors or benefits under circumstances which might be construed
gml:?ml”o persons a8 influencing the performance of his Govern-

u
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These provisions. while differing in precision-and .phrasing, reflect
& common sense wwt that there exists a category of gifts or bene--
fits of such min value that their acceptance does not create even
& reasonable appearance of im‘;}:oper influence buying, much less an.
actual threat to the Member’s objectivity and intcgrity. While a nuni-
ber of criminal statutes discussed previously prohibit the acceptance:
of anything of value or any compensation for a specified improper-
purpose, the committee may reasonably presume that gifts of minimal
value have not been tendered or accepted as bribes or gratuities for-
his legislative work or as compensation for a Member's intervention.
in agency or departmental proceedings. The concept that the law does
not trifle with minuti € minimis non curat lex—is an ancient one-
and, as the Supreme Court has recently noted, even where constitu-
tional questions are at stake, there is “‘a de minimis level . . . with which
the Constitution is not concerned.” Ingraham v. Wright, —— U.S..
— —— (1977) (45 U.S.L.W. 4364, 4370, April 19, 1977).

As this committee noted in its 1968 report recommending adoption
of a Code of Official Conduct : “Under most circumstances the giving
and receiving of gifts is an expression of genuine unselfishness, and is
evidence of the civilization which man has achieved.” H. Rept.
No. 1176, supra, at 19. The tender of gifts as a mark of esteem and
:ffreciaxion by one Eovemment to officials of another country is “an

and well-established practice that antedates the foundation of the
United States.” H. Rept. 2052, 89th Congress, 2d session. 2
(1966). By the same token, it is only natural that Members of Con-
gress will retain or form friendships with private citizens., While
every elected official must be zealous to avoid any acts that could com--
romise his public responsibilities, the House has never sought to iso-
ate its Members completely from ordinary gestures of friendship or
fondness. In this context, the committee reasonably may presume that
gifts of insubstantial value were offered without evil purpose and re-
ceived without either compromising or appearing to compromise the
integrity of the legislative process. This presumption will fall, of
course, 1f the facts show a pattern of conduct or any other unusual ele-
ment su‘f ting real impropriety.

The dollar limits set forth in the recent amendment to standard
four of the Code of Official Conduct, House Rule XLIII(4) are ap-
progria,te for use by the committee to define the category of de minimis
conduct that would not, without mare, justify disciplinary action in
this matter. These limits were adopted on March 2 of this year by an
overwhelming vote of 402 to 22. They express the sense of the House of
TRepresentatives that individual gifts worth less than $35 and the
extension of personal hospitality pose no threat of improper interest
and that the receipt of more sugstantial gifts totaling less than $100
from a single source during a calendar year does not raise conflict-of-
interest concerns.

The $100 limit established in the revision to House Rule XT.ITI(4}
is roughly comparable to the $50.ceiling set in 1966 under the Foreign
Gifts and Decorations Act if inflation is taken into account. More-
over, a recent General Accounting Office study proposing tost «ngthen
that Act has recommended an increase to $100 in-the definition of gifts
of minimal value that may be accepted and retained by Government
employees. See Peport by the Compitroller General to the Senate Com-
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mittee on Foreign Relations: Proposals to Strengthen the Foreign
Gifts and Decorations Act of 1966, at v, 24-25 (March 26, 1975).
Finally, it would be incongruous for this committee to recommend that
sanctions be imposed on a Member for conduct that is deemed accept-
able and proper under the present Code of Official Conduct of the
House of %epresentatives. Cf. United States v. United States Coin &
Currency, 401 U.S. 715 (1971) ; Hamm v. City 6‘:{ Rock Hill, 379 U.S.
306 (1964) ; Bell v. M aryland, 378 U.S. 226 (1964).

In light of historic practice and diplomatic custom, attendance at
an embassy receg)tion or dinner should be treated similarly to “per-
sonal hospitality” and presumed to be consistent with the Constitu-
tion, Federal statutes, and the Code of Official Conduct.

In applying this de minimis concept, however, the committee should
exclude certain items, such as gifts of cash, negotiable securities, or
sexual favors. Such “gifts” are inherently suspect since they are not
subject to innocent explanation as a traditional mark of courtesy or
token of appreciation. ) .

The policy determination that the committee will not treat the re-
ceipt of de minimis items as illegal or unethical does not mean that the
‘investigation under House Resolution 252 will ignore the existence of
such gifts. On the contrary, under House Resolution 252 this commit-
tee is expected to determine whether or not the Republic of Korea de-
veloped and pursued a campaign to influence the official conduct of
Members of the Houseé by conferring things of value on them or on
members of their families or their business or political associates.
Section 1 of House Resolution 252 as well as section 2 of this commit-
tee’s implementing resolution adopted on February 8 require that the
inquiry comprehensively and accurately ascertain the scope of the
Korean efforts, even though some or most of those efforts may not
have involved Members of the House in conduct for which they should
be sanctioned. To discern the existence and scope of such a campaign,
the committee and the House must acquire all relevant evidence, even
information that does not suggest misconduct by individual Members.

IV
STANDARD OF Proor oF VIOLATIONS

Another important question involves the establishment of the stand-
ard of proof of a violation of the Constitution, Federal statute, or the
Code of Official Conduct in a trial-type hearing upon a complaint
against a specific Member of the House.** The standard of proof em-
ployed in determining contested questions of fact serves to allccate the
risk of an erroneous outcome.

8 This following discussion I8 not¢ directed at the distinct s -
tions or suggestions of misconduct are raised in the ecourse of :3:& ?Jg:udl ':I f)rnl- ;::2::1
investigative hearings which the committee may conduct under H. Res. 25".; to attempt
ta learn the gemeral nature and contours of any influence-buying campaign by the Korean
Government or its agents. Since the purpose of such hearings would not g to “find facts”
in the adjudicative sense, there 18 no formal standard of proof that is legally applicable.
The Rules of the House, however, do provide certain safeguards that may be applicable

e.®., Rule XTI 2, {k](ﬁ)(B) and iCl relating to submission of explanatory material, and

ule XI 2.(k) (5) (A) relating to receipt of defamatory or incriminatory material in execu-

;lrv;z Ifieesi’oll’]o)l:u- of:;e:ver. the cout:imlttea ;mt:n tlut;:| [} have an implicit obligation not to
m any accusations or insinuatio h

malicious or unworthy of belief. e that appear, atter due inquiry, t.o be
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In a criminal proceeding, for example, our system of justice re-
quires that every essential element of the crime be established by proof
beyond a reasonable doubt. See Mullaney v. Wilbur, 421 U:.yS. 684
(1975) ; In re Winship, 397 U.S. 358 (1970). The exacting require-
ment of proof beyond a reasonable doubt in criminal cases reflects
the grave consequences of stigmatization and loss of liberty typicall
accompanying a criminal conviction. See Speiser v. Randall, 357 U.S!f
513, 525-26 (1958). By contrast, the standard in most civil proceed-
ings is proof by a preponderance of the evidence—merely that a fact
is more likely than not. Civil cases generally involve disputes among
private parties over the propriety of awarding money damages. In
such cases, society is normally indifferent with regard to which party
should bear the risk of an erroneous fact determination. See I'n re

. Winship, supra, 397 U.S. at 371 (Harlan, J.. concurring.)

An intermediate standard requiring clear, unequivocal and convine-
ing evidence has been employed in certain types of civil cases, how-

- ever.® For example, the Supreme Court has held that this standard of

proof is required where the Government seeks to obtain an order of
deportation. See Woodby v. Immigration and Naturalization Service,
385 U.S. 276 (1966).

The Court in that case noted “the drastic de})rivations that may fol-
low when a resident of this country is compelled by the Government
to foresake all the bonds formed here and go to a foreign land where
he often has no contemporary identification” and concluded that the
seriousness of the consequences required a higher degree of proof
than applies, for instance, in an ordinary negligence case, /d. at 285.
The clear and convincing evidence standard also has been employed
in cases involving allegations of civil fraud. See id. at 288 and n. 18; J.
Wigmore, Evidence, §2498 at 329 (3d ed. 1940).

Proceedings involving charges that attorneys have engaged in mis-
conduct warranting sanctions ranging from reprimand to disbarment
provide a close analogy to the disciplinary proceedings conducted by
this committee under the House Rules. Such proceedings, unlike the
normal civil case, are designed to detect misconduct and to impose
punishment, Based on these considerations, the Supreme Court has
found that disbarment proceedings are “quasi-criminal” in nature.
In re Buffalo, 390 U.S. 544, 551 (1968). The Federal courts normally
apply the “clear and convincing evidence test.” See e.g., In re Ryder,
263 F. Supp. 360, 361 (E.D. Va.) eff’d, 381 F.2d 713 (4th Cir. 1967).
States diverge on whether to employ a mere preponderance of the
evidence standard or the more rigorous clear and convincing evidence
standard of proof. New York, Pennsylvania, and Michigan, for in-
stance, employ “the fair preponderance of the evidence” standard
whereas States like California, Maryland, and South Carolina require
the hiﬁher standard that the conduct be establishe«x by “convinci
proof.” Compare In re Feola, 37 App. Div. 2d 789, 791, 324 N.Y.S. 2
654, 656 (3d Dept. 1971) ; In re Berlant, 328 A. 2d 471,473 (Pa. 1974) ;
In re Paseler, 390 Mich. 581,213 N.W. 2d 133 (1973), with Bluestein v.
State Bar, 118 Cal. Rptr. 175, 178, 529, P. 2d 599, 602 (1975) ; Skelly v.
State Bar, 108 Cal. Rptr. 6, 10, 509 P. 2d 950, 954 (1973). Bar Assn.

= These cases include civil suits involving charges of fraud and undue influence, reform,
or modification of written transactions on gronnds of fraud, mistake, or incompleteness, as
well as speclal proceedings like deportation, denaturalization, expatriation, and disbarment
proceedings.. See MoCormick, Hundbook of the Law of Evidence § 340 (3d ed. 1072).
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of Baltimore v. Marshall, 807 A. 2d 677, 681 (Md. Ct. App. 1973) ;.
n re Friday, 208 S.E. 2d 535, 587 (S.C. 1974). _ _

Of even more direct relevance, the Judiciary Committee considered
it appropriate to use the “clear and convincing evidence” standard in
the proceedings relating to -the possible impeachment of President
Nixon. As Representative Eilberg explained, the use of that standard
was a “recognition of the gravity of a decision to recommend tle
impeachment of the President.” See Eilberg, The Investigation by the
Committee on the Judiciary of the House of Representatives into the
Charges of Impeachable Conduct Against Richard M. Nixon, 48,
Temple L.Q. 209, 227 (1975).

A number of factors support the use of the “clear and convincing:
evidence” standard of proof in determining whether to Trecommend
that the House take action to punish its Members for misconduct.
First, and perhaps most importantly, the consequences of any finding:
of misconduct by a Member in connection with his official duties are
quite serious, exposing the Member to public rebuke and jeopardizing
his ability to continue to serve as an eleoted oﬁiciai. Moreover,
although some findings of misconduct are unlikely to form a basis for
the House to impose the most severe sanction—of expulsion—that is.
a judgment ‘hat lies wholly within the discretion of the House. The:
possible invocation of that extreme sanction should color the degree
of certainty required for any determination by this committee that a
Member has engaged in punishable misconduct.

Second, many of the standards governing a Member’s conduct are
far from paragons of clarity and precision and in applying them it is.
especially important for the committee to be satisfied that the Mem-
ber did 1n fact engage in the prohibited conduct. The ordinary civil
standard is, therefore, inadequate.

Third, on the other hand, although the Constitution describes as
pupishment the action taken by the House in discipling its Members
for mijsbehavior (see Article I, Section 5, clause 2), the proceedings
are not crimingl in nature. The public interest in allowing the House
adequate discretion and flexibility to protect its own integrity strongly
militates against adoption of the stringent “reasonable doubt” stand-
ard. Where the ultimate sanction of expulsion is being considered, the
Constitution itself offers a different type of protection to an accused
Member, requiring a two-thirds vote for such action, whereas a simple
majority vote suftices for other forms of punishment.

Under all these circumstances, in any disciplinary i;:moceeding&; con-
ducted by this committee, the complainant or the staff should bear the
burden of proving the aileged acts of misconduct by clear and con-
vincing evidence.



APPENDIX A

[H. Res. 252, 9bth Cong., 1st sess.)
RESOLUTION ADOPTED FEBRUARY 9, 1977

Whereas article I, section 9, clausa 8 of the United States Constitution pro-
hibits any person holding Federal offive, Including Members of Congress, from
accepting any present, emolumient, office, or title from any foreign government
without the consent of Congress; and

Whereas Congress has forbidden the receipt of politieal contributions from a
foreign national, including a foreign government (2 U.S.C. 441e) ; and

Whereas the Federal Criminal Code prohibits the receipt of anything of value
by any Member of Congress to influence his performance of his official duties or
to reward or compensate him, other than as provided for by law, for the perform-
aice of those duties (18 U.S.C. 201, 208) ; and

Whereas rule XLIII of the Rules of the House of Represcntatives sets forth
the Code of Official Conduet for Members, officers and employees of the House
of Representatives and, among other things, prohibtts the acceptance of any gift
-of substantial value, directly or indirectly, from any person, organization, or
corporation having a direct interest in legislation before the Congress; and

Whereas information has come to the attention of the House of Representa-
tives alleging that Members of the House of Representatives have been the object
-of efforts by certain foreign governments or persons and organizations acting on
behalf of foreign governments (including the Government of the Republic of
Korea) to influence the Members’ official conduct by conferring things of value
on them or on members of their immediate families or their business or political
-associates ; and

Whereas clause 4(e) (1) of rule X of the Rules of the House of Representa-
tives entrusts the Committee on Standards of Official Conduct with particular
responsibility—

(A) to recommend tn the House of Representatives from time to time
such administrative actions as it may deem appropriate to establish or en-
force standards of official conduct for Members, officers, and employees of
the House of Representatives;

(B) to investigate any alleged violation, by a Member, officer, or employee
of the House of Representatives, of the Code of Official Conduct or of any
law, rule, regulation, or other standard of conduct applicable to the conduct
of such Member, officer, or employee in the performance of his duties or the
-discharge of his responsibilities, and after notice and hearing, to recommend
to the House of Representatives, by resolution or otherwise, such action as
the committee may deem appropriate in the circumstances; and

(C) to report to the appropriate Federal or State authorities, with the
approval of the House of Representatives, any substantial evidence of a
violation, by a Member, officer, or employee of the House of Representatives,
of any law applicable to the performance of his duties or the discharge of
his responsibilities, which may have been disclosed in a committee investiga-
tion : Now, therefore be it

Resolved, That the Committee on Standards of Official Conduct be and
it is hereby authorized and directed to conduct a full and complete inquiry
and investigation to determine whether Members of the House of Repre-
sentatives, thelr immediate families, or their associates accepted anything
of value, directly or indirectly, from the Government of the Republic of
Korea or representatives thereof. The scope of the inquiry and investiga-
tion shall be determined by the committee in its discretion and may extend
to any matters relevant to discharging its responsibilities pursuant to this
resolution.

(41)
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Skc. 2. The committee shall report to the House of Representatives any findings,
conclusions, and recommendations it deems proper with respect to the adequacy
of the present Code of Official Conduct or the Federal laws, rules, regulations,
and other standards of conduct applicable to the conduct of Members of the
House of Representatives in the performance of their duties and the discharge
of their responsibilities (1) to protect the House of Representatives against the
exertion of improper influence by or on behalf of foreign governments and (2)
to prohibit Members of the House of Representatives from receiving things
of value under circumstances that conflict, or appear to conflict, with their obliga-
:)i:ns to perform their constitutional duties without regard to private gain or

neflt,

Sec. 3. The committee, after appropriate notice and hearing, shall report to
the House of Representatives its recommendations as to suck action, if any,
that the committee deems appropriate by the House of Yepresentatives as a
result of any alleged violation of the Code of Officiai Conduct or of any law,
rule, regulation, or other standard of conduct applicable to the conduct of such
Member, officer, or employee in the performance of his duties or the discharge
of his responsibilities. -

Sec. 4. (a) For the purpose of conducting any inquiry or investigation pursuant
to this resolution, the committee is authorized to require—

(1) by subpena or otherwise—

(A) the attendance and testimony of any person at a hearing or at
the taking of a deposition by any member of the committee; and
(B) the production of such things; and

(2) by interrogatory, the furnishing under oath of such information as
it deems necessary to such inquiry or investigation.

(b) The authority conferred by subsection (a) of this section may be
exercised—

(1) by the chairman and the ranking minority member acting jointly, or,
if either declines to act, by the other acting alone, except that in the event
either so declines, either shall have the right to refer to the committee for
decision the question whether such authority shall be so exercised and the
committee shall be convened promptly to render that decision; or

(2) by the committee acting as a whole.

(c) Subpenas and interrogatories authorized under this section may be
issued over the signature of the chairman, or ranking minority member, or any
member designated by either of them. A subpena may be served by any person
designated by the chairman, or ranking minority member, or any member desig-
nated by either of them and may be served either within or without the United
States on any national or resident of the United States or any other person
subject to the jurisdiction of the United States.

(d) In connection with any inquiry or investigation pursuant to this resolu-
tion, the committee may request the Secretary of State to transmit a letter
rogatory or request to a foreign tribunal, officer, or agency.

(e) Subpenas for the taking of depositions or the production of things may be
returnable at specified offices of the committee or at a scheduled hearing, as the
committee may direct.

(f) The chairman, or rankirg minority member, or any member designated
by either of them (or, with respect to any deposition, answer to interrogatory,
or affidavit, any person authorized by law to administer oaths) may administer
oaths to any witness.

(g) For the purposes of this section, “things” includes books, records., cor-
respondence, logs, journals, memorandums, papers, documents, writings, draw-
ings, graphs, charts, photographs, reproductions. recordings, tapes, transcripts,
printout, data compilations from which information can be obtained (translated,
if necessary, into reasonably usable form), tangible objects, and other things
of any kind.

Sec. 5. For the purpose of conducting any inquiry or investigation pursuant to
this resolution, the committee is authorized to sit and act, without regard to
clause 2(m) of rule XI of the Rules of the House of Representatives, during the
present Congress at such times and places within or without the United States,
whether the House is meeting, has recessed, or has adjourned, and to hold -uch
hearings, as it deems necessary.

Sec, 6. The committee is authorized to seek to participate and to participate,
by special counsel appointed by the committee, on behalf of the committee and
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the House of Representatives in any judicial proceeding concerning or relating
in any way to the inquiry or investigations conducted pursuant to this resolution.

8ec. 7. The authority conferred by this resolution is in addition to, and not
in lieu of, the authority conferred upon the committee by the Rules of the House
of Representatives. In conducting any inquiry or investigation pursuant to this
resolution, the committee is authorized to adopt special rulex of procedures as
may be appropriate.

SEc. 8. Any funds made available to the committee after the adoption of this
resolution may be expended for the purpose of carrying out the lnq,ulry and
investlgntion authorlzed and directed by this resolution.
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o

CoMMITTEE RESOLUTION DEFINIRG SCOPE AND PROCEDURES FOR KOREAN
INVESTIGATION

< Adopted February 8, 1977, contingfnt upon adoption of H. Res. 252 by the °
) ouse)

Whereas the House, pursuant to H. Res. 2562, adopted February 9, 1977, au-
‘thorized and directed the Committee on Standards of Official Conduct to con-
-duct a full and complete inquiry into allegations that the Government of the
Republic of Korea directly or indirectly has sought or is seeking to exert in-
fluence upon Members of the House of Representatives through the conferral of

-anything of value on Members, their immediate families, or their associates, and

to render appropriate reports; and
Whereas the Committee has legislative jurisdiction and general oversight re-

.sponsibilities under clauses 1 (t) and 2 of rule X of the Rules of the House of

Representatives with respect to the Code of Official Conduct of the House of
Representatives, which is set forth in rule XLIII of the House of Representa-
tives; and

Whereas clause 4 (e) (1) of rule X of the Rules of the House of Representa-
tives entrusts the Committee with additional responsibilities : Now, therefore, be
it

Regolved, That the Committee on Standards of Official Conduct promptly initi-
ate a thorough development and examination of the facts that indicate whether
or not the present Code of Official Conduct or the federal law, rules, regulations
and other standards of conduct applicable to the conduct of Members of the
House of Representatives in the performance of their duties and the discharge
of their responsibilities are adequate (1) to protect the House of Representa-
tives against the exertion of improper influence by or on behalf of foreign gov-
ernments and (2) to prohibit Members from receiving anything of value under
circumstances which conflict, or appear to conflict, with their obligations to
perform their constitutional duties without regard to private gain or benefit.

Sec. 2. For purpoees of making the determination referred to above, the
Committee will consider sllegations that Members and employees of the House
-of Representatives and other Federal officers and employees have received any-
thing of value from the Government of the Republic of Korea, nonaccredited
Korean government officers or agents, ¢. any private Eorean citizens, organiza-
-tions, or institutions.

SEc. 3. Whenever, at any time during the course of the inquiries referred to
.above, or after their completion, the Committee determines that it has in-
formation indicating that any individual Member, officer, or employee of the
House has violated the Code of Official Conduct or any law, rule, regulation,
or other standard of conduct applicable to the conduct of that Member, officer
or employee in the discharge of his responsibilities, the Committee on its own
initlative may undertake an investigation relating to the official conduct of
that Member, officer or employee.

Sec. 4. The Committee shall proceed in accordance with Committee Rule 9
of the Committee's Rules of Procedure relating to the service of a statement
of alleged facts and violation upon the Member, and the Member’s opportuuity
to answer and to submit appropriate motions. All further proceedings relating
to the individual Member shall be conducted in accordance with the Committee’s
Rules of Procedure and H. Res. 252,

Sec. 5. For the foregoing purposes, the Committee will retain outside special
counsel to advise the Committee on the design and conduct of the inquires and
to propose the meinbers of a special professional staff. The special staff will be

(44)
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separate and distinct from the Committee’s permanent staff. In conjunction with:
the special staff, outside special counsel and the Staff Director of the Com-
mittee will have the following authority and responsibility: to supervise the:
gathering, organization, and assessment of pertinent information; to propose
and participate in appropriate bearings; to represent the Committee before other
departments or agencles of the government, including the courts; to prepare
a report to the Committee on the basis of the information finally developed; and
to suggest changes for the Committee’s consideration in the Code of Official
Conduct or in federal laws or regulations. In any investigation or hearings
conducted pursuant to Section 4 of this Resolution and Committee Rules 9 and
10 of the Committee’s Rules of Procedure, the special staff, under the direc-
tion of the outside special counsel and the Staff Director, shall exercise the
respontsaibilitlea that otherwise would be performed by the Committee’s perma-
nent staff,

SEo. 6. The outside special counsel, the Staff Director and the special staff,
in conducting any inguiries or investigations on behalf of the Committee pursu-
ant to this resolution, will comprehensively and diligently pursue all informa-
tion related to the subject matter of the inquiries and investigations authorized
herein. The activities of both present and former Members of the House of
Representatives may be included, to the extent relevant. Relevant evidence,
whether testimonial or documentary, as well as information that may lead to
the discovery of relevant evidence, will be sought by the outside special counsel,
the Staff Director and the special staff, irreepective of the location, status, or
office of the person who may be in possession of the evidence or information.

810, 7. ‘Subpoenas and interrogatories may be issued, upon application by
the special staff, in accordance with ‘H. Res. 252, adopted February 9, 1877, and
may be made returnable at the offices of the special staff. Depositions may be
taken by any member of the committee at any place in the District of Columbia, or
wherever the witness resides, transacts businzss, or may be found, ae directed
in ‘the -subpoena. No subpoena shall be issued, or deposition or interrogatory
taken.tunless authorizetl by a majority of the members voting, a majority being
present.

Swo. 8. In developing information through the inquiries referred to above, the
Committee will cooperate with any other Committce -of either House with
jurisdiction. over related matters.

Sec. 9. Upon the completion of any inquiries and investigations conducied
pursuant to this resolution, the Committee shall report to the House of Repre-
sentatives in accordance with H. Res. 252,

‘Sro. 10. The Chairman, In consultation with the outside special counsel, will
promulgate procedures to protect againet the unauthorized disclosures of con-
fidential Information obtained by the commdittee and the special staff,
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APPENDIX C

DEPARTMENT OF STATE REGULATIONS IMPLEMENTING FoREIGN GIFTS AND
DECORATIONS AcT oF 1986, A8 AMENDED

(22 C.F.B. PART 3)
PART 3—ACCEPTANCF: OF GIFTS AND DECORATIONS FRCM FOREIGN GOVEEN MENTS

4 3.1 Purpose

The purpose of this part is to establish uniform basic standards for the ac-
ceptance of gifts and decorations from foreign governments by U.8. Government
officers and employees, including members of the armed forces, and members of
their families.

§ 3.2 Application of this part

This part applies to all persons occupying an office or a position in the Execu-
tive, Legislative and Judicial branches of the Government of the United States.

§ 8.3 Definitions

As used in this part— _

(a) The term “person” includes every person who occupies an office or a posi-
tion in the Government of the United States, its territories and posesessions, the
Canal Zone Government, and the Government of the District of Colunbia, or is
a member of the Armed Forces of the United States, or a member of the family
and household of any such person. For the purpose of this part, “member of the
family and household” means a relative by blood, marriage or adoption who is
-a resident of the household.

(b) The term “foreign government” includes every foreign government and
every official, agent, or representative thereof.

(¢) The term “gift” includes any present or thing, other than a deccration,
tendered by or re~~ived from a foreign government.

(d) The term ‘‘decoration” includes any order, device, medal, badge, insignia,
or emblem tendered by or received from a foreign government,.

(e) The term “gift of minimal value” includes any present or other thing,
other than a decoration, which has a retail value not in excess of $30 in the
United States.

(f) The term “outstanding or unusually meritorious performance™ includes
performance of duty by a person determined by the appropriate agency to have
contributed to an unusually significant degree to the furtherance of good re-
lations between the United States and the foreign government tendering the
decoration,

(g) The term “special or unusual circumstances” includes any circumstances
which would aprear to make it improner for the donee to receive a gift or deco-
ration, and also includes, in some instanceg, the very nature of the gift itself.

(h) The term “appropriate agency” means the department, agency, office, or
other entity in which a person is employed or enlisted, or to which he has heen
appointed or elected. If the donee is not so serving, but is n member of the family
and household of such a person, then the “appropriate ageney” is that in which
the head of the household is serving.

(1) The term “approval by the appropriate agency” includes approval by such
person or persons as are duly authorized by such agency to give the approval re-
cuired by these regulations.

(3) The term “Chief of Protocol” means the Chief of Protocol of the Depart-
ment of State.

(48)
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§ 3.4 Relcase of pifts and decorations on deposit in the Department of State
through October 14, 1966

Any gift or decoration on deposit with the Department of State on the effective
date of this part shall, following written application to the Chief of Protocol
and subsequent approval by the Chief of Protocol and the appropriate agency, be
released through the appropriate agency to the donee or his legal representative.
Such donee may also, if authorized by the appropriate ageney, wear any decora-
tion so released. Approval for release will normally be given unless, from the
special or unusual circumstances involved, it would appear to the Chief of I'roto-
col to be improper to release the item. Any gifts or decorations not approved for
release will become the property of the U.8. Government and will be used or dis-
posed of in accordance with the provisions of § 3.6.

§ 3.5 Gifts and dccorations reccived by any person after October 1}, 1966

(a) General policy. No person shall request or otherwise encourage the tender
of a gift or decoration.

(b) Girts of minimal value. Subject to individual agency regulations, table
favors, mementos, remembrances, or other tokens bestowed at official functions,
and other gifts of minimal value received as souvenirs or marks of courtesy
from a foreign government may be accepted and retained by the donee. The
burden of proof is upon the donee to establish that the gift is of minimal value as
derined by this part.

(e) Gifts of more than minimal value. Where a gift of more than minimal
value is tendered, the donor should be advised that it is contrary to the policy
of the United States for persons in the service thereof to accept substantial gifts.
If. however, the refusal of such a gift would be likely to cause offense or em-
barrassment to the donor, or would adversely affect the foreign relations of the
United States, tha gift may be accepted and shall be deposited with the Chief of
Praotocol for disposal in accordance with the provisions of § 3.6,

(d) Decorations. Decorations received which have been tendered in recogni-
tion of active field service in connection with combat operations, or which have
been awarded for outstanding or unusually meritorious performance, may be
aciepted and worn by the donee with (1) the approval by the appropriate agency
and (2) the concurrence of the Chief of Protocol. Within the Departinent of State,
the decision as to whether a decoration has been awarded for outstanding or
unusually meritorious performance will be the responsibility of the supervising
Asxistant Secretary of Ntate or comparable officer for the person involved. In the
absence of approval and concurrence under this paragraph, the decoration shall
bevome the property of the United States and shall be deposited by the donce
with the Chief of Protocol for use or disposal in accordance with the provisions
of §3.6. Notwithstanding the foregoing, decorations tendered to U.S. military
personnel for service in Viet-Nam may be accepted and worn as provided by the
Act of October 19, 1965, Public Law 89-237, 70 Stat. 982,

§ 2.1 Use or disposal of gifts and decorations which become the property of the
United States

Any gift or decoration which becomes the property of the United States under
thix part may be retained for official use by the appropriate agency with the ap-
proval of the Chief of P’rotocol. Gifts and decorations not so retained shall be
forwarded to the General Services Adminisiration by the Chief of Protocol for
transfer, donation, or other disposal in acecordance with such instruction as may
be furnished by that officer. In the ahsence of snuch instructions, such property
will be transferred or disposed of by the General Services Administration in ac-
cordance with the provisions of the ¥ederal Proverty and Administrative Serv-
jees Act of 1049, 63 Stat. 377, as amended, and the Federa! Property Maunagement
Rexulations (41 CFR Ch. 101, Subchapter H). Standard Form 120, Report of
Excezs Personal Property, and Standard Form 120A, Continuation Sheet, shall
be used in reporting such property, and the Foreign Gifts and Decorations Act
of 1968 shall be cited on the reporting document. Such reports shall be submitted
to General Services Administration, Region 3, Attention: Property Management
and Disposal Service, Seventh and D Streets S., Washington, D.C. 20407,

& 2.7 Revocation of previous regulations

The regulations in this part shall supersede all regulations heretofore in effect
concerning the acceptance of gifts and decorations from foreign governiments to
persons in the service of the United States or to members of their families.
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APPENDIX D

CoxNsTITUTIONAL PROVISION

Article 1, Section 9, clause 8 of the Constitution of the United States pro-

vides that:
No Title of Nobility shall be granted by the United States: And no Person
holding any Office of Profit or Trust under them, shall, without the Congent
of the Congress, accept of any present, Emolument. Office, or Title, of any

kind whatever, from any King, Prince, or foreign State..
(48)



APPENDIX E

STATUTORY PROVISIONS

The Federal Election Campaign Act after the 1976 amendments, 2 U.S.C.
88 431(e), 441e, 441f, and 441j, provides that:

§ 431 Definitions
(e) “contribution”—

(1) means a gift, subscription, loan, advance, or deposit of money or any-
thing of value made for the purpose of—

(A) influencing the nomination for election, or election, of any person
to Federal office or for the purpose of influencing the results of a primary
held for the selection of delegates to a national nominating convention of
a political party, or

(B) influencing the result of an election held for the expression of a
preference for the nomination of persons for election to the office of
President of the United States;

(2) means a written contract, promise, or agreement, whether or not legally
enforceable, to make a contribution for such purpuses;

(3) means funds received by a political committee which are transferred
to such committee from another political committee or other source;

(4) means the payment, by any person other than a eandidate or a political
committee, of compensation for the personal services of another person which
are rendered to such candidate or political committee without charge for any
such purpose, except that this paragraph shall not apply in the case of legal
or accounting services rendered to or on behalf of the national committee of a
political party (unless the person paying for such services is a person other
than the regular employer of the individual rendering such services), other
than services attributable to activities which directly further the election of a
designated candidate or candidates to Federal office, nor shall this paragraph
apply in the case of legal or accounting services rendered to or on behalf
of a candidate or political committee solely for the purpose of insuring
complance with the provisions of this Act or chapter 95 or chapter 96 of
Title 28 (unless the person paying for such services is a person other than the
regular employer of the individual rendering such services), but amounts
paid or incurred for such legal or accounting services shall be reported in
accordance with the requirements of section 434(b) of this title; but

(6) does not include—

(A) the value of services provided without compensation by individuals
who volunteer a portion or all of their time on behalf of a candidate
or political committee;

(B) the use of real personal property and the cost of invitations,
food, and beverages, voluntarily provided by an individual to a candidate
in rendering voluntary personal services on the individual's residential
premises for candidaie-related activities;

(C) the sale of any food or beverage by a vendor for use in a candidate’s
campaign at a charge less than the normal comparable charge, if such
charge for use in a candidate’s campaign is at least equal to the cost of
such food or beverage to the vendor;

(D) any unreimbursed payment for travel expenses made by an indi-
vidual who on his own behalf volunteers his personal services to a
candidate;

(E) the payment by a State or local committee of a political party
of the costs of preparation, display, or mailing or- other distribution
incurred by such committee with respect to a printed slate card or

49)
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sample ballot, or other printed listing, of 3 or more candidates for any
public office for which an election is held in the State in which such
committee is rrganized, except that this clause shall not apply in the
case of costs incurred by such committee with respect to a display of
any such listing made on broadcasting stations, or in newspapers,
magazines or other similar types of general public political advertising;

(F) any payment made or obligation incurred by a corporation or a
labor organization which, under the provisions of section 441b(b) of this
title, would not constitute an expenditure by such corporation or labor
organization;

(G) a loan of money by a national or State bank made in accordance
with the applicable banking laws and regulations and in the ordinary
course of business, but such loans—

(1) shall be reported in accordance with the requirements of sec-
tion 434 (b) of this title; and

(ii) shall be considered a loan by each endorser or guarantor, in
that proportion of the unpaid balance thereof that each endorser or
guarantor bears to the total number of endorsers or guarantors: or

(H) a gift, subscription, loan, advance, or deposit of money or anything
of value to a national committee of a political party or a State committee
of a political party which is specifically designated for the purpose of
defraying any cost incurred with respect to the construction or purchase
of any office facility which is not acquirea for the purpose of influencing
the election of any candidate in any particular election for Federal
office, except that any such gift, subscription, loan, advance, or deposit of
money or anything of value, and any such cost, shall be reported in
accordance with section 434(b) of this title; or

(I) any honorarium (within the meaning of section 441i of this title) ;

to the extent that the cumulative value of activities by any person on be-
half of any candidate under each of clauses (B), (C), and (D) does not
exceed $500 with respect to any election ;

2 U.8.C. Section 441e

§ 441e. Contridbutions by foreign nationals

(a) It shall be unlawful for a foreign national directly or through any other
person to make any contribution of money or other thing of value, or to promise
expressly or impliedly to make any such contribution, in connection with an elec-
tion to any political office or in connection with any primary election, convention,
or caucus held to select candidates for any politic~} office; or for any person
to solicit, accept, or receive any such contribution from.a foreign national.

(b) As used in this section, the term ‘‘foreign national” means—

(1) a foreign principal, as such term is defined by section 611(b) of
Title 22, except that the term “foreign national” shall not include any indi-
vidual who is a citizen of the United States; or
(2) an individual who is not a citizen of the United States and who is not
lawfully admitted for permanent residence, as defined by section 1101(a)
(20) of Title 8.
Pub.L. 92-225, Title III, § 324, as added Pub.L. 94-283, Title I, §112(2), May 11,

1976, 90 Stat. 493.
2 U.S.C. Section 441f

§ 4411. Contridbutions in name of another prohidited

No person shall make a contribution in the name of another person or know-
ingly permit his name to be used to effect such a contribution, and no person
shall knowingly acecept a contribution made by one person in the name of another
person.

Pub, L, 92-225, Title III, § 325, as added Pub. L. 94-283, Title 1, § 112(2), May 11,

1976, 90 Stat, 494,
2 U.8.C. Section 441j
§ 441j. Penalties

(a) Any person, following May 11, 1976, who knowingly and willfully commits
a violation of any provision or provisions of this Act which involves the making,
receiving, or reporting of any contribution or expenditure having a value in the
aggregate of $1,000 or more during a calepdar year shall be fined in an amount
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which does not exceed the greater of $25,000 or 300 percent of the amount of
any contribution or expenditure involved in such violation, imprisoned for not
more than 1 year, or both. In the case of a knowing and willful violation of the
section 441b(b) (3) of this title, including such a violation of the provisions of
such section as applicable through section 441¢(b) of this title, of section 441f of
this title, or of section 441g of this title, the penalties set forth in this section
shall apply to a violation involving an amecunt having a value in the aggregate
of $250 or more during a calendar year. In the case of a knowing and willful viola-
tion of section 441h of this title, the penalties set forth in this section shall apply
without regard to whether the making, receiving, or reporting of a contribution
or expenditure of $1,000 or more is involved.

(b) A defendant in any criminal action brought for the violation of a provision
of this Act, or of a provision of chapter 95 or chapter 96 of Title 26, may intro-
duce as evidence of his lack of knowledge of or intent to commit the offense for
which the action was brought a conciliation agreement entered into between the
defendant and the Commission under section 437g of this title which specitically
deals with the act or failure to act constituting such offense and swhich is still in
effect.

(¢) In any criminal action brought for a violation of a provision of this Act,
or of a provision of chapter 95 or chapter 96 of Title 26, the court before which
such action is brought shall take into account, in weighing the seriousness of the
offense and in considering the appropriateness of the penalty to be imposed if
the defendant is found guilty, whether—

(1) the specific act or failure to act which constitutes the offense for which
the action was brought is the subject uf a conciliation agreement entered into
between the defendant and the Commission under section 437g of this title;

(2) the conciliation agreement is in effect ; and

(3) the defendant is, with respect to the violation involved, in compliance
with the conciliation agreement.

Pub. L. 92-2256, Title I1I, § 329, as added Pub.L. 94-283, Title I, §112(2), May
11, 1976, 90 Stat. 494.

The Foreign Gifts and Decorations Act of 1966, 5 U.S.C. § 7342, provides that:

(a) For the purpose of this section—
(1) “employee” means—

(A) an employee as defined by section 2105 of this title;

(B) an individual employed by, or occupying an office or position in,
the government of a territory or possession of the United States or of the
District of Columbia ;

(C) a member of a uuiformed service;

(D) the President;

({1E) a Member of Congress as defined by section 2i06 of this title;
an

(I') a memler of the family and household of an individual described
in subparagraphs (A)-(E) of this paragraph;

(2) ‘“foreign government” means a foreign government and an official
agent, or representative thereof;
(3) “gift” means a present or thing, other than a decoration, tendered by
or received from a foreign government ; and
(4) “decoration” means an order, device, medal, badge, insignia, or em-
blem tendered by or received from a foreign government.
(b) An employee may not request or otherwise encourage the tender of a gift
or decoration. :
(c) Congress consents to—
(1) the accepting and retaining by an employee of a gift of minimal value
tendered or received as a souvenir or mark of courtesy ; and
(2) the accepting by an employee of a gift of more than minimal value when
it appears that to refuse the gift would be likely to cause offense or embarrass-
ment or otherwise adversely affect the foreign relations of the United States.
However, a gift of more than minimal value is deemed to have been accepted on
behalf of the United States and shall be deposited by the donee for use and dis-
posal as the property of the United States under regulations prescribed under
this section. '
(d) Congress consents to the accepting, retaining, and wearing bv an em-
ployee of a decoration tendered in recognition of active field service in time of
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«combat -operations or awarded for other outstanding or unusually meritorious
performance, subject to the approval of the agency, office or other entity in which
the employee 18 employed and the concurrence of the Secretary of State. With-
.out this approval and concurrence, the decoration ghall be deposited by the donee
for use and disposal as the property of the United States under regulations pre-
.scribed under this seetion.

(e) The President may prescribe regulations to carry out the purpose of this
section. Added Pub.L. 90-83 § 1(45) (C), Sept. 11, 1967, 81 Stat. 208

The bribery, graft, and conflicts of interest statutes, 18 U.8.C. §8 201 and 243,
-provide that:

§ 201, Bribery of pubdlic officials and witnesses

(a) For the purpose of this section :

“public official” means Member of Congress, or Resident Commissioner,
either before or after he has qualified, or an officer or employee or person
.acting for or on behalf of the United States, or any department, agency or
branch of Government thereof, including the District of Columbia, in any
official function, under or by authority of any such department, agency, or
‘branch of Government, or a juror; and

“person who has been selected to be a public official” means any person
who has been nominated or appointed to be a public cfficial, or has been
officially informed that that he will be so nominated or appoiuted; and

“official act” means any decision or action on any question, matter, cause,
sult, proceeding or controversy, which may at any time be pending, or which
may by law be brought before any public official, in his official capacity, or
in his place of trust or profit.

(b) Whoever, directly or indirectly, corruptly gives, offers or promises any-
‘thing of value to any public official or person who has been selected to be a public
official, or offers or promises any public offieial or any person who has been se-
lected to be a public otficial to give anything of value to any other person or
.entity, with intent—

(1) to influence any official act; or

(2) to influence such public official or person who has been selected to be
a public official to commit or aid in committing, or collude in, or allow, any
gm?d' or make opportunity for the commission of any fraud, on the United

tates; or

(3) to induce such public official or such person who has been eelected to
cIlJe a public official to do or omit to do any act in violation of his lawful

uty, or .

(¢) Whoever, being a public official or person selected to he a public official,
{directly or indirectly, corruptly asks, demands, exacts, solicits, seeks, accepts, re-
ceives, or agrees to recelve anything of value for himself or for any other person
or entity, in return for:

(1) being influenced in his performance of any official act ; or

(2) being influenced to commit or ald in committing, or to collude in, or
allow, any fraud, or make opportunity for the commission of any fraud, on
the United States; or
&u£3 ) being induced to do or omit to do any act in violation of his official

¥ s OF

(d) Whoever, directly or indirectly, corruptly gives, offers, or promises any-
thing of value to any person, or offers or promises such person to give anything
of value to any other person or entity, with intent to influence the testimony
under oath or afirmation of such first-mentioned person as a witness upon a
trial, hearing, or other proceeding, before any court, any committee of either
House or both Houses of Congress, or any agency, commission, or officer author-
ized by the laws of the United States to hear evidence or take testimony, or with
intent to influence such person to absent himself therefrom:; or

(e} Whoever, directly or indirectly, corruptly asks, demands, exacts, sollcits,
seeks, accepts, receives, or agrees to recelve anything of value for himself or for
any other person or entity in return for being influenced in his testimony under
oath or afirmation as a witness upon any such trial, hearing, or other proceeding,
or in return for absenting himself therefrom-—

Shall be fined not more than $20,000 or three times the monetary equivalent
of the thing of value, whichever is greater, or imprisoned for not more than
fifteen years, or both, and may be disqualified from holding any office of honor,
trust, or profit under the United States.
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* () Whoever, otherwise than as provided by law for the proper discharge of
official duty, directly or indirectly gives, offers, or promises anything of value
to any public official, former public official, or person selected to be a public
official, for or because of any official act performed or to be performed by such
public official, former public official, or person selected to be a public official ; or

(g) Whoever, being a public official, former public official, or person selected
{0 be a public official, otherwise than as provided by law for the proper discharge
of official duty, directly or indirectly asks, demands, exacts. solicits, seeks, accepts,
receives, or agrees to receive anything of value for himself for or because of any
official act performed or to be performed by him ; or

(h) Whoever, directly or indirectly, gives, offers, or promises anything of
value to any person, for or because of the testimmony under oath or affirmation
given or to be given by such person as a witness upon a trial, hearing, or other
proceeding, before any court, any committee of eithe House or both Houses of
Congress, or any agency, commission, or officer autl.orized by the laws of the
United States to hear evidence or take testimony, or for or because of his ab-
gence therefrom ; or

(1) Whoever, directly or indirectly, asks, demands. exacts, solicits, seeks,
accepts, receives, or agrees to receive anything of value for himself for or
because of the testimony under oath or afirmation given or to be given by him
as a witness upon any such trial, hearing, or other proceeding, or for or because
of his absence therefrom—

Shall be finéd not more than $10,000 or imprisoned for not more than twa
years, or both.

() Subsection (d), (e), (h), and (i) shall not be construed to prohibit
the payment or receipt of witness fees provided by law, or the payment, by the
party upon whose behalf & witness is called and receipt by a witness, of the
reasonable cost of travel and subsistence incurred and the reasonable value of
time lost in attendance at any such trial, hearing, or proceeding, or in the case
of expert witnesses, involving a technical or professional opinion, a reasonable
fee for time spent in the preparation of such opinion, and in appearing and
testifying,

(k) The offenses and penalties prescribed in this section are separate from
and in addition to those prescribed in sections 1503, 1504, and 1505 of this title.

Added Pub.L. 87-849, § 1(a), Oct. 23, 1062, 76 Stat. 1119.
18 U.S.C, Section 203

$ 203. Compensation to Members of Congrcss, ofiicers, and othcrs in matters.
affcting the Government

(a) Whoever, otherwise than as provided by law for the proper discharge of-
official duties, directly or indirectly receives or agrees to receive, or asks, de-
mands, solicits, or seeks, any compensation for any services rendered or to be.
rendered either by himself or another—

(1) at a time when he is a Member of Congress, Member of Congress.
Elect, Resident Commissioner, or Resident Commissioner Elect; or
(2) at a time when he is an officer or employee of the United States in
the executive, legislative, or judicial branch of the Government, or in any
ngency of the United States, including the District of Columbia,
in relation to any proceeding, application, request for a ruling or other deter-
mination, contract, claim, controversy, charge, accusation, arrest, or other.
particular matter in which the United States is a party or has a direct and
substantial interest, before any department, agency, court-martial, officer, or
any civil, military, or naval commission, or

(b) Whoever, knowingly, otherwise than as provided by law for the proper dis-
charge of official duties, directly or indirectly gives, promises, or cffers any com-
pensation for any such services rendered or to be rendered at a time when the
person to whom the compensation is given, promised, or offered, is or was such &
Member, Commissioner, officer, or employee—

Shall be fined not more than $10,000 or imprisoned for not more than two years,
or both: and shall be incapable of holding any office of honor, trust, or profit
under the United States.

(¢) A special Government employee shall be subject to subsection (a) only
in relation to a particular matter involving a specific party or parties (1) in
which he has at any time participated personally and substantially as a Gov~
ernment employee or as a special Government employee through decision, ap-.
proval, disapproval, recommendation, the rendering of advice, investigation, or
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otherwise, or (2) which is pending in the department or agency of the Govern-
ment in which he is serving: Provided, That clause (2) shall not apply in the
case of a special Government employee who has served in such department or
agency no mrre than sixty days during the immediately preceding period of

three hundred nud sixty-five consecutive days.
Added Pub. L, 87-549, § 1(a), Oct. 23, 1962, 76 Stat. 1121,

The Foreign Agent Registration Act Amendments of 1966, 18 U.S.C. §219,
provides that:

§ 219, Officers and cmployccs acting as agents of foreign principals

Whoever, being an officer or employee of the United States in the executive,
legislative, or judicial branch of the Government or in any agency of the United
States, including the District of Columbia, is or acts as an agent of a foreign
principal required to register under the Foreign Agents Registration Act of 1938,
as amended, shall be fined not more than $10,000 or imprisoned for not more than
two years, or both.

Nothing in this section shall apply to the employment of any agent of a foreign
principal as a special Governnient employee in any case in which the head of
the employing agency certifies that such employment is required in the national
interest. A copy of any certification under this paragraph shall be forwarded by
the head of such agency to the Attorney General who shall cause the same to be
fiied with the registration statement and other documents filed by such agent,
and made available for public inspection in accordance with section 6 of the
Foreign Agects Registration Aet of 1938, as amended.

Adiied Pub. L, 89-186, § 8(b), July 4, 1066, 80 Stat. 249,

h’l‘he conspiracy to defraud the United States statute, 1S U.S.C. § 371, provides
that:

§ 371. Conspiracy to commit offense or to defraud United Statcs

If two or more persons conspire either to commit any offense against the
United States, or to defraud the United States, or any agency thereof in any
manner or for any purpose, and one or more of such persons do any act to ef-
feet the object of the conspiracy, each shall be fined not more than $10,000 or
Imprisoned not more than five years, or both.

If, however, the offense, the commission of which is the object of the conspiracy,
Is a misdemeanor only, the punishment for such conspiracy shall not exceed the
maximum punishment provided for such misdemeanor, June 25, 1948, ¢. 645, 62
Stat. 701.

The Federal Election Campaign Act prior to 1974, 18 U.S.C. §§613 and 614,
provided that:

“§ 613. Contributions by agents of foreign principals

“Whoever, being an agent of a foreign principal, directly or through any other
person, either for or on behalf of such foreign principal or otherwise in his capac-
ity as agent of such foreign principal, knowingly makes any contribution of
money or other thing of value, or promises expressly or impliedly to make any
such contribution, in connection with an election to any political office or in con-
nection with any primary election, convention, or caucus held to select candidates
for any political office ; or :

“IWhoever knowingly solicits, accepts, or receives any such contribution from
any such agent of a foreign principel or from such foreign principal—

b ‘t'i?hall be fined not more than $5,000 or imprisoned not more than five years or
oth,

*As used in this section—

“(1) The term ‘foreign principal’ has the same meaning as when used in the
Foreign Agents Registration Act of 1938, as amended, except that such term
does not include any person who is a citizen of the United States.

“(2) The term ‘agent of a foreign principal’ means any person who acts as
an agent, representative, employee, or servant, or any person who acts in any
other capacity at the order, request, or under the direction or control, of a forelgn
principal or of a person any substantial portion of whose activities are directly
or indirectly supervised, directed, or controlled by a foreign principal.”

“8 61}. Prohibition of contributions in name of another

“(a) No person shall make a contribution in the name of another person or
knowingly permit his name to be used to effect such a contribution, and no per-
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.8on shall knowingly accept a contribution made by one person in the name of
another person, .

“(b) Any person who violates this section shall be fined not more than $23,000
or {mprisoned not more than one year, or both.

.. The Logan Act, 18 U.S.C. § 953, provides that:

§ 953. Private correspondence with foreign governments

Any citizen of the United States, wherever he may be, who, without authority
of the United States, directly or indirectly commences or carries on any cor-
respondence or intercourse with any foreign government or any officer or agent
_thereof, with intent to influence the measures or conduct of any foreign govern-
ment or of any officer or agent thereof, in relation to any disputes or controversies
with the United States, or to defeat the measures of the United States, shall be
fined not more than $5,000 or imprisoned not more than three years, or both.

This section shall not abridge the right of a citizen to apply, himself or his
agent, to any foreign government or the agents thereof for redress of any in-
jury which he may have sustained from such government or any of its agents
.or subjects. '

June 23, 1948, c. G435, 62 Stat. 744,
The False Statements Act, 18 U.S.C. § 1001, provides that:

§ 1001, Statements or entrics generally

Whoever, in any matter within the jurisdiction of any department or agency
ot the United States knowingly and willfully falsifies, conceals or covers up by .
any trick, scheme, or device a material fact, or makes any false, fictitious or
fraudulent statements or representations, »r makes or uses any false wrlting
or document knowing the same to contain any false, fictitious or fraudulent
statement or entry, shall be fined not more than $10,000 or imprisoned not more
‘than five years, or both.

June 23, 148, ¢, 645, 62 Stat. 749,

The statute prohibiting the obstruction of Congressional committees, 18 U.S.C.
§ 1505, provides that:

§ 1505, Obstruction of proccedings before deparitments, agencics, and committces

Whoever corruptly, or by threats or force, or by any threatening lettes or
communication, endeavors to influence, intimidate, or impede any witness in
any proceeding pending before any department or agency of the United States,
or in connection with any inquiry or investigation being had by either House,
or any committee of either House, or any joint committee of the Congress; or

Whoever injures any party or witness in his person or property on account
of his attending or having attended such proceeding, inquiry, or investigation,
or on account of his testifying or having testified to any matter pending therein ;
or

Whoever, with intent to avoid, evade, prevent, or obstruct compliance, in whole
or in part, with any civil investigative demand duly and properly made under the
Antitrust Civil Process Act, willfully withholds, misrepresents, removes from
any place, conceals, covers up, destroys, mutilates, alters, or by other means
falsifies any documentary material, answers to written interrogatories, or oral
testimony, which is the subject of such demand ; or attempts to do so or solicits
another todoso; or

Whoever corruptly, or by threats or force, or by any threatening letter or
communication influences, obstructs, or impedes or endeavors to influence, ob-
struet, or impede the due and proper administration of the law under which such
proceeding is being had before such department or agency of the United States,
or the due and proper exercise of the power of inquiry under which such inquiry
or investigation is being had by either House, or any committee of either House
or any joint committee of the Congress—

b Sllllall be fined not more than $5,000 or imprisoned not more than five years, or
o:h.

As amended Oct. 15, 1970, Pub.L. 01-452, Title IX, § 903, 84 Stat. 947; Sept. 30,
11976, Pub.L. 94-435, Title I, § 105, 90 Stat. 1389,
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The Foreigm Agents Registration Act of 1938, as amended, 22 U.S.C §§ 611-614,
provides that:

§ 611. Definitions

As used in and for the purposes of this subchapter—

(a) The term “person” includes an individual, partnership, association, cor-
poration, organization, or any other combination of individuals;

(b) The term “foreign principal” includes—

(1) a government of a foreign country and a forelgn political party;

(2) a person outside of the United States, unless it is established that suchr
person is an individual and a citizen of and domiciled within the United
States, or that such person is not an individual and is organized under or
created by the laws of the United States or of any State or other place sub-
ject to the jurisdiction of the United States and bhas its principal place of
business within the United States; and

(8) a partnership, association, corporation, organization, or other com-
bination of persons organized under the laws of or having its principal place-
of business in a foreign country.

(c) Expect as provided in subsection (d) of this section, the term “agent of
a foreign principal” means—

(1) any person who acts as an agent, representative, employee, or servant,
or any person who acts in any other capacity at the order, request, or under
the direction or control, of a foreign principal or of a person any of whose
activities are directly or indirectly supervised, directed, controlled, financed,
or subsidized in whole or in major part by a foreign principal, and who
directly or through any other person—

(i) engages within the United States in political activities for or in
the interests of such foreign principal ;

(ii) acts within the United States as a public relations counsel, pub-
licity agent, information-service employee or political consultant for
or in the interests of such foreign principal ;

(1i1) within the United States solicits, collects, disburses, or dispenses
contributions, loans, money, or other things of value for or in the interest
of such foreign principal ; or

(iv) within the United States represents the interests of such foreign
principal before any agency or official of the Government of the United
States; and

(2) any person who agrees, consents, assumes or purports to act as, or
who is or holds himself out to be, whether or not pursuant to contractual
relationship, an agent of a foreign principal as defined in clause (1) of this
subsection.

(d) The term “agent of a foreign principal” does not include any news or
press service or association organized under the laws of the United States or
of any State or other place subject to the jurisdiction of the United States, or any
newspaper, magazine, periodical, or other publication for which there is on file
with the United States Postal Service information in compliance with section
3611* of Title 39, published in the United States, solely by virtue of any bona
fide news or journalistic activities, including the solicitation or acceptance of
advertisements, subscriptions, or other compensation therefor, so long as it is at
least 80 per centum beneficially owned by, and its officers and directors, if any,
are citizens of the United States, and such news or press service or association,
newspaper, magazine, periodical, or other publication, is not owned, directed,
supervised, controlled, subsidized, or financed, and none of its policies are deter-
mined by any foreign principal defined in subsection (b) of this section, or by
any agent of a foreign principal required to register under this subchapter;

(e) The term “government of a foreign country” includes any person or groups
of persons exercising sovereign de facto or de jure political jurisdiction over
any country, other than the United States, or over any part of such country, and
includes any subdivision of any such group and any group or agency to which
such sovereign de facto or de jure authority or functions are directly or indirectly
delegated. Such term shall include any faction or hody of insurgei:ts within a
country assuming to exercise governmental authority whether such faction or
body of insurgents has or has not been recognized by the United States;

(f) The term “foreign political party” includes any organization or any other
combination of individuals in a country other than the United States, or any

150 in original. Reference should be to section “3685" and not to “3611."”
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unit or branch thereof, having for an aim or purpose, or which is engaged in
any activity devoted in whole or in part to, the establishment, administration,
control, or acquisition of administration or control, of a government of a foreign
country or a subdivision thereof, or the furtherance or inflnencing of the polit-
ical or public interests, policies, or relations of a government of a foreign coun-
try or a subdivision thereof ;

(g) The term *public-relations counsel” includes any person who engages di-
rectly or indirectly in irforming, advising, or in any way representing a principal
in any public relations matter pertaining to political or public interests, policies,
or relations of such principal ;

(h) The term “publicity agent” includes any person who engages directly or
indirectly in the publication or dissemination of oral, visual, graphiec, written, or
pictorial information or matter of any kind, including publication by means of
advertising, books, periodicals, newspapers, lectures, broadcasts, motion pictures,
or otherwise;

(i) The term “information-service employee” includes any person who is en-
gaged in furnishing, disseminating, or publishing accounts, deseriptions, informa-
tion, or data with respect to the political, industrial, employment, economic,
social, cultural, or other benefits, advantages, facts, or conditions of any country
-other than the United States or of any government of a foreign country or of a
foreign political party or cf a partnership, association, corporation, organization,
or other combination of individuals organized under the laws of, or having its
principal place of business in, a foreign country ;

(j) The term “political propaganda” includes any oral, visual, graphie, writ-
ten, pictorial, or other communication or expression by any person (1) which
is reasonably adapted to, or which the person disseminating the same believes
will, or which he intends to, prevail upon, indoctrinate, convert, induce, or in any
other way influence a recipient or any section of the public within the United
States with reference to the political or public interests, policies, or relations of
a government of a foreign country or a foreign political party or with reference to
the foreign policies of the United States or promote in the United States racial,
religious, or social dissensions, or (2) which advocates, advises, instigates or pro-
motes any racial, social, political, or religious disorder, civil riot, or other con-
flict involving the use of force or violence in any other American republic or the
overthrow of any government or political subdivision of any other American re-
public by any means involving the use of force or violence. As used in this sub-
section the term “disseminating” includes transmitting or causing to be trans-
mitted in the United States mails or by any means or instrumentality of inter-
sta It]e- or foreign commerce or offering or causing to be offered in the United States
mails; .

(k) The term ‘“registration statement” means the registration statement re-
quired to be filed with the Attorney General under section 612(a) of this title,
and any supplements thereto required to be filed under section 612(b) of this
title, and includes all documents and papers required to be filed therewith or
amendatory thereof or supplemental thereto, whether attached thereto or in-
corporated therein by reference;

(1) The term “American republic” includes any of the states which were signa-
tory to the Final Act of the Second Meeting of the Ministers of Foreign Affairs
of the American Republics at Habana, Cuba, July 30, 1940;

(m) The term “United States”, when used in a geographical sense, includes
the several States, the District of Columbia, the Territories, the Canal Zone, the
insular possessions, and all other places now or hereafter subject to the civil or
military jurisdiction of the United States;

(n) The term “prints” means newspapers and periodicals, books, pamphlets,
sheet music, visiting cards, address cards, printing proofs, engravings, pbhoto-
graphs, pictures, drawings, plans, maps, patterns to be cut out, catalogs, prospec-
tuses, advertisements, and printed, engraved, lithographed, or autographed
notices of various kinds, and, in general, all impressions or reproductions ob-
tained on paper or other material assimilable to paper, on parchment or on card-
board, by means of printing, engraving, lithography, autography, or any other
easily recognizable mechanical process, with the exception of the copying press,
stamps with movable or immovable type, and the typewriter;

(0) The term “political activities” means the dissemination of political prop-
aganda and any other activity which the person engaging therein believes will,
or which he intends to, prevail upon, indoctrinate, convert, induce, persuade, or
in any other way influence any agency or oficial of the Government of the United
States or any section of the public within the United States with reference to
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formulating, adopting, or changing the domestic or foreign policies of the United
States or with reference to the political or public interests, policies, or relations
of a government of a foreign country or a foreign political party ;

(p) The term “political consultant” means any person who engages in inform-
Ing or advising any other person with reference to the domestic or foreign poli-
cies of the United States or the political or public interest, policies, or relations
of a foreign country or of a foreign political party;

(a) For the purpose of section 613(d) of this title, activities in furtherance
of the bona fide commercial, industrial or financial interests of a domestic person
engaged in substantinl commercial, industrial or financial operations in the
TUnited States shall not be deemed to serve predominantly a foreign interest be-
cause such activities also benefit the interests of a foreign person engaged in bona
fide trade or commerce which is owned or controlled by, or which owns or con-
trols, such domestic person: Provided, That (i) such foreign person is not, and
such activities are not directly or indirectly supervised, directed, controlled.
financed or subsidized in whole or in substantial part by, a government of a
foreign country or a fore:,n political party, (ii) the identity of such foreign
person is disclosed to the agency or official of the United States with whom such
activities are conducted, and (iii) whenever such foreign person owns or controls
such domestic person, such activities are substantially in furtherance of the
bona fide coinmercial, industrial or financlial interests of such domestic person.
As amended July 4, 1956, 'ub, L, 89186, § 1, 80 Stat. 244; Aug. 12, 16570, 'uly., L.
91-373, § 6(k) 84 Stat, 782,

22 TU.S.C. Section 612

§ 612. Registration statcment ; filing; contents

(2) No person shall act as an agent of a foreign principal unless he has filed
with the Attorney General a true and complete registration statement and supple-
ments thereto as required by this section and subsection (b) of this section or
unless he is exempt from registration under the provisions of this subchapter.
Except as hereinafter provided, every person who becomes an agent of a foreign
principal shall, within ten days thereafter, file with the Attorney General, in
duplicate, a registration statement, under oath on a form prescribed by the At-
torney General. The obligation of an agent of a foreign prinecipal to file a regis-
tration statement shall, after the tenth day of his becoming such agent, continue
from day to day, and termination of such status shall not relieve such agent from
his obligation to file a registration statement for the period during which he
was an agent of a foreign principal. The registration statement shall include
the following, which shall be regarded as material for the purposes of this
subchapter:

(1) Registrant’s name, principal business address, and all other business
addresses in the United States or elsewhere, and ali residence addresses, if
any;

(2) Status of the registrant; if an individual, nationality; if a partner-
ship, name, residence addresses, and nationality of each partner and a true
and complete copy of its articles of copartnership; if an association, corpo-
ration, organization, or any other combination of individuals, the name, resi-
dence addresses. and nationality of each director and officer and of each
person performing the functions of a director or officer and a true and com-
plete copy of its charter, articles of incorporation, association, constitution,
and bylaws, and amendments thereto; a copy of every oiher instrument or
document and a statement of the terms and conditions of every oral agree-
ment relating to its organization, powers, and purposes: and a statement of
its ownership and control:

(3) A comprehensive statement of the nature of registrant’s business: a
complete list of registrant’s employees and a statement of the nature of the
work of each; the name and address of every foreign principal for whom the
registrant is acting, assuming or purporting to act or has agreed to act;
the character of the business or other activities of every such foreign princi-
pal, and, if any snch foreign principal be other than a natural person, a
statement of the ownership and control of each; and the extent, if any, to
which each such foreign principal is supervised, directed, owned, controlled,
financed, or subsidized, in whole or in part, by any government of a foreign
country or foreign political party, or by any other foreign principal;
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(4) Coples of each written agreement and the terms and conditions of
each oral agreement, including all modifications of such agreements, or,
where no contract exists, a full statement of all the circumstances, by reason
of which the registrant is an agent of a foreign principal ; a comprehensive
statement of the nature and method of performance of such contract, and of
the existing and proposed activity or activities engaged in or to be engaged
in by the registrant as agent of a foreign principal for each such foreign
principal, including a detailed statement of any such activity which is a
political activity ;

(5) The nature and amount of contributions, income, money, or thlng of
value, if any, that the registrant has received within the preceding sixty
days from each such foreign principal, either as compensation or for dis-
bursement or otherwise, and the form and time of each such payment
and from whom received ;

(6) A detailed statement of every activity which the registrant is perform-
ing or is assuming or purporting or has agreed to perform for himself or
any other perfon other than a foreign principal and which requlres- l.llf-}
registration hereunder, including a detailed =tatement of any such activity
which is a political activity; ..

(7) The name, business, and residence addresses, and if an individual,
the nationality, of any peison other than a foreign principal for whom the
registrant is acting, assuming or purporting to sct or has agreed to act
under such circumstances as require his registration hereunder; the extent
to which each such person is supervised, directed, owned, controlled, finonced,
or subsidized, in whole or in part, by any government of a foreign country
or foreign political party or by any other fureign principal; and the nature
and amount of contributions, income, money, or thing of value, if any, that
the registrant has received during the preceding sixty days from each such
person in connection with any of the activties referred to in elause (G) of
this subsection, either as compensation or for disbursement or otherwise,
and the form and time of each such payment and from whom received ;

(8) A detailed statement of the money and other things of value spent or
disposed of by the registrant during the preceding sixty days in furtherance
of or in connection with activities which require his registration hereunder
and which have heen undertaken by him either as an agent of a foreign
principal or for himself or any other person or in conection® with any
activities relating to his becoming an agent of such prircipal, and a detailed
statement of any contributions of money or other things of value made by
him during the preceding sixty days (other than contributions the making
of which is prohibited under the terms of section 613 of Title 18) in connec-
tion with an election to any political office or in connection with any primary
eg;ction, convention, or caucus held to select candidates for any political
office;

(9) Copies of each written agreement and the terms and conditions of
each oral agreement, including all modifications of such agreements, or,
where no contract exists, a full statement of all the circuimstances, by reason
of which the registrant is performing or assuming or purporting or has
agreed to perform for himself or for a foreign principal or for any person
other than a foreign principal any activities which require his registration
hereunder;

«10) Such other statements, information, or documents pertinent to the
purposes of this subchapter as the Attorney General, having due regard for
the pational security and the public interest, may from time to time require;

(11) Such further stitements and such further copies of documents as
are necessary to make the stutements made in the registration statement
and supplements thereto, and the copies of documents furnished therewith,
not misleading.

(b) Every agent of a foreign principal who has filed a registration statement
required by subsection (a) of this section shall, within thirty days after the
expiration of each period of six months succeeding such filing, file with the
Attorney General a supplement thereto under oath, on a form prescribed hy the
Attorney General, which shall set forth with respect to such preceding six
months’ period such facts as the Attorney General, huving due regard for the

1 59 in original,
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national security and the public interest, may deem necessary to make the
information required under this section accurate, complete, and current with
respect to such period. In connection with the information furnished under
clauses (3), (4), (8), and (9) of subsection (a) of this section, the registrant
shall give notice to the Attorney General of any changes therein within ten days
after such changes occur. If the Attorney General, having due regard for the
national security and the public interest, determines that it is necessary td carry
out the purposer of this subchapter, he may, in any particular case, require

‘supplements to the registration statement to be filed at more frequent intervals

in respect to all or particular items of information to be furnished.

(c) The registration statement and supplements thereto shall be executed
under oath as follows : If the registrant is an individual, by him ; if the registrant
is a partnership. by the majority of the members thereof; if the registrant is
a person other than an individual or a partnership, by a majority of the officers
thereof or persons performing the functions of officers or by a majority of the
board of directors thereof or persons performing the functions of directars,
if any.

(d) The fact that a registration statement or supplement thereto has been
filed shall not necessarily be deemed a full compliance with this subchapter and

‘the regulations thereunder on the part of the registrant; nor shall it indicate

that the Attorney General has in any way passed upon the merits of such
registration statement or supplement thereto: nor shall it preclude prosecution,
ag provided for in this subchapter, for willful failure to file a registration
statement or supplement thereto when due or for a wiliful false statement of
o material fact therein or the willful omission of a material fact required to be
stated therein or the willful omission of a material fact or copy of a material

-document necessary to make the statements made in a registration statement

and supplements thereto, and the copies of documents furnished therewith, not
misleading.

(e) If any agent of a foreign principal, required to register under the provi-
sions of this subchapter, has previously thereto registered with the Attorney
General under the provisions of sections 14-17 of Title 18, the Attorney General,
in order to eliminate inappropriate duplication, may permit the incorporation by
reference in the registration statement or supplements thereto filed hereunder
of any information or documents previously filled by such agent of a foreign
principal under the provisions of said sections. June 8, 1938, c. 327, § 2, 52 Stat.

‘632; Apr. 29, 1942, c. 263, § 2, 56 Stat. 251; Aug. 3, 1950, c. 524, § 1, 64 Stat. 399.

(f) The Attorney General may, by regulation, provide for the exemption—
(1) from registration, or from the requirement of furnishing any of the
information required by this section, of any person who is listed as a partner,
officer, director, or employee in the registration statement filed by an agent
of a foreign principal under this subchapter, and
(2) from the requirement of furnishing any of the information required
by this section of any agent of a foreign principal,
where by reason of the nature of the functions or activities of such person
the Attorney General, having due regard for the national security and the
public interest, determines that such registration, or the furnishing of such
information, as the case may be, is not necessary to carry out the purposes of
this subchapter. As amended July 4, 1966, Pub.L. 89—486, § 2, 80 Stat. 245,

22 U.8.C. Section 613
§ 613. Exemptions

The requirements of section G12(a) of this title shall not apply to the follow-
ing agents of foreign principals:

(a) A duly accredited diplomatic or consular officer of a foreign government
who is so recognized by the Department of State, while said officer is engaged
exclusively in activities which are recognized by the Department of State as being
within the scope of the functions of such officer ;

(b) Any official of a foreign government, if such government is recognized
by the United States, who is not a public-relations counsel, publicity agent,
information-service employee, or a citizen of the United States, whose name and
status and the character of whose duties as such official are of public record
in the Department of State, while said official is engnged exclusively in activities
which are recognized by the Department of State as being within the scope of
the functions of such official ;
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(¢) Any member of the staff of, or any person employed by, a duly accredited
diplomatic or consular officer of a foreign government who is so recognized by
the Department of State, other than a public-relations counsel, publicity agent,
or information-service employee, whose name and status and the character of
whose duties a8 such member or employee are of publie record in the Department
of State, while said member or employee is engaged exclusively in the perform-
ance of activities which are recognized by the Department of State as being
within the scope of the functions of such member or employee;

(d) Any person engaging or agreeing tfo engage only (1) in private and
nonpolitical activities in furtherance of the bona fide trade or commerce of such
foreign principal; or (2) in other activities not serving predominantly a foreign
interest; or (3) in the soliciting or collecting of funds and contributions within
the United States to be used only for medical aid and assistance, or for food
and clothing to relieve human suffering, if such solicitation or collection of funds
and contributions is in accordance with and subject to the provisions of sections
441, 444, 445 and 447457 of this title, and such rules and regulations as may
be prescribed thereunder;

(e) Any person engaging or agreeing to engage only in activities in furtherance
of bona fide religious, scholastic, academie, or scientific pursuits or of the fine
arts;

(f) Any person, or employee of such person, whose foreign principal is a
government of a foreign country the defense of which the President deems vital
to the defense of the United States while, (1) such person or employee engages
only in activities which are in furtherance of the policies, public interest, or
national defense both of such government and of the Government of the United
States, and are not intended to conflict with any of the domestic or foreign
policies of the Government of the United States, (2) each communication or
expression by such person or employee which he intends to, or has reason to
believe will, be published, disseminated, or circulated among any section of the
public, or portion thereof, within the United States, is a part of such activities
and is believed by such person to be truthful and accurate and the identity of
such person as an agent of such foreign principal is disclosed therein, and (3)
such government of a foreign country furnishes to the Secretary of State for
transmittal to, and retention for the duration of this subchapter by, the Attorney
General such information as to the identity and activities of such person or cm-
ployee at such times as the Attorney General may require. Upon notice to the
Government of which such person is an agent or to such person or employee, the
Attorney General, having due regard for the public interest and national defense,
may, with the approval of the Secretary of State, and shall, at the request of the
Secretary of State, terminate in whole or in part the exemption herein of any
such person or employee:

(g) Any person qualified to practice law, insofar as he engnges or agrees to
engage in the legal representation of a disclosed foreign principal before any
court of law or any agency of the Government of the United States: Provided,
That for the purposes of this subsection legal representation does not include
attempts to influence or persuade agency persounnel or officials other than in the
course of established agency proceedings, whether formal or informal. As amended
July 4, 1966, Pub.L.. 89—486, § 3, 80 Stat. 246.

22 U.S.C. Section 614

§ 61). Filing and labeling of political propaganda

(a) Every person within the United States who is an agent of a foreign prin-
cipal and required to register under the provisions of this suhchapter and who
transmits or causes to be transmitted in the United States maiis or by any means
or instrumentality of interstate or foreign commmerce any political propaganda
for or in the interests of such foreign principal (1) in the form of prints, or (ii)
in any other form which is reasonably adapted to being, or which he believes will
be, or which he intends to be, disseminated or circulated among two or more
persons shall, not later than forty-eight hours after the beginning of the trans-
mittal thereof, file with the Attornev General two copies thereof and a statement,
duly signed by or on behalf of such agent, setting forth full information as to the
places, times, and extent of such transmittal.

(b) It shall be unlawful for any person within the United Stales who is an
agent of a foreign prinecipal and required to register under the provisions of this
subchapter to transmit or cause to be transmitted in the United States mails or
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by any means or instrumentality of interstate or foreign commerce any political
propaganda for or in the interests of such foreign principal (i) in the form of
prints, or (il) in any other form which is reasonably adapted to being, or which
he believes will be or which he intends to be, disseminated or circulated among
two or more persons, unless such political propaganda is conspicuously marked
at its beginning with, or prefaced or accompanied by, a true and accurate state-
ment in the language or languages used in such political propaganda, setting
forth the relationship or connection between the person transmitting the political
propaganda or causing it to be transmitted and such propaganda ; that the per-
son transmitting such political propaganda or causing it to be transmitted is
registered under this subchapter with the Department of Justice, Washington,
District of Columbia, as an agent of a foreign principal, together with the name
and address of such agent of a foreign principal and of such foreign principal;
that, as required by this subchapter, his registration statement is available for
inspection at and copies of such political propaganda are being filed with the
Department of Justice: and that registration of agents of foreign principals
required by the subchapter does not indicate approval by the United States
Government of the contents of their political propaganda. 'The Attorney General,
having due regu.d for the national security and the public interest, may by
regulation prescribe the language or languages and the manner and form in
which such statement shall be made and require the inclusion of such other in-
formation contained in the registration statement identifying such agent of a
foreign principal and such political propaganda and its sources as may be
appropriate.

(¢) The copies of political propaganda required by this subchapter to be filed
with the Attorney General shall be available for public inspection under such
regulations as he may preseribe,

() For purposes of the Library of Congress, other than for public distribution,
the Secretary of the Treasury and the Postmaster General are authorized, upon
the request of the Librarian of Congress, to forward to the Library of Congress
tifty copies, or as many fewer thereof as are available, of all foreign prints
determined to be prohibited entry under the provisions of section 1305 of Title
19 and of all foreign prints excluded from the mails under authority of section
343 of Title 18.

Notwithstanding the provisions of section 1305 of Title 19 and of section 343 of
Title 18, the Secretary of the Treasury is authorized to permit the entry and the
Posimuaster General is authorized to permit the transmittal in the mails of foreign
prints imported for governmental purposes by authority or for the use of the
United States or for the use of the Library of Congress.

(¢) It shall be unlawful for any person within the United States who is an
azent of a foreign principal required to register under the provisions of this
sulel:apter to transmit, convey. or otherwise furnish to any agency or official of
the Cuovernment (inecluding a Member or committee of either House of Congress)
for or in the interests of such foreign principal any political propaganda or to
reguest from any such agency or official for or in the interests of such foreign
principal any information or advice with respect to any matter pertaining to the
political or publie interests, policies or relations of a foreign country or of a
rolitical party or pertaining to the foreign or dnmestic policies of the United
States unless the propaganda or the request is prefaced or accompanied by a
true and acenrafe statement to the effect that such person is registered as an
egent of such foreign prineipal under this subchapter.

(f) Whenever any agent of a foreign principal required to register under this
subchapter appears before any committee of Congress to testify for or in the
interests of such foreign principal. he shall, at the time of such appearance,
furnixh the committee with a copy of his most recent registration statement filed
with the Department of Justice as an agent of such foreign principal for inclu-
sion in the records of the committee as part of his testimony. As amended July 4,
1960, Pnb,L. S90-486, §4, S0 Stat. 246.

The Foreign Relations Act, 22 U.S.C. § 2458a, provides that:

§ 2}58a. Federal cmployee participation in cultural exchange programs—Grants
and other foreign government assistance,; family or household expense assist-
ance prohibited ; “Fedcral employee” defined

({a) (1) Congress consents to the acceptance by a Federal employee of grants
and other forms of assistance provided by a foreign government to facilitate the
participation of such Federal employee in a cultural exchange—
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(A) which is of the type desecribed in section 2452(a) (2) (1) of this title,
(B) which is conducted for a purpose comparable to the purpose stated in
section 2451 of this title, and
(C) which is specifically approved by the Secretary of State for purposes
of this section;
but the Congress does not consent to the acceptance by any Federal employee of
any portion of any such grant or other form of assistance which provides as-
sistance with respect to any expenses incurred by or for any member of the
family or household of such Federal employee.

(2) For purposes of this section, the term “Federal employee” means any em-
ployee as defined in subparagraphs (A) through (L) of section 7342(a) (1) of
Title 5, but does not include a person described in subparagraph (F) of such
section.

FORLCIGN GRANTS AND OTHER ASSISTANCE NOT GIFTS FOR PURPOSES OF SBECTION 7342
OF TITLE &

{h) The grants and other forms of assistance with respect to which the consent
of Congress is given in subsection (a) of this section shall not constitute gifts
for purposes of section 7342 of Title 5.

REGULATIONS

{c) The Secretary of State is autherized to promulgate regulations for pur-
poses of this seetion.
Pub.L. {7-236, § 108A, as added July 12, 1978, Pub.L. 94-350, Title I, § 111, 90
Stat. 8§23,
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APPENDIX F

HoustE oF REPRESENTATIVES CobE OF OFFIcIAL CoXNDUCT

The House of Representatives Code of Official Conduct, House Rule XLIII,
adopted in 1988 by House Resolution 1099, provides that :

(1) A Member, officer, or employee of the House of Representatives shall
conduct himself at all times in a manner which shall reflect creditably on the
House of Representatives.

(2) A Member, officer, or employee of the House of Representatives shall
adhere to the spirit and the letter of the Rules of the House and to the rules
of duly constituted committees thereof.

(3) A Member, officer, or employee of the House of Representatives shall
receive no compensation nor shall he permit any compensation to accrue to
his beneficial interest from any source, the receipt of which would occur by
virtue of influence improperly exerted from his position in the Congress.

(4) A Member, officer, or employee of the House of Representatives shall
accept no gift of substantial value, directly or indirectly, from any person,
organization or corporation having a direct interest in legislation before the
Congress.

(5) A Member, officer, or employee of the House of Representatives shall
accepi no honorarium for a speech, writing for publication, or other similar
activity, from any person, organization or corporation in excess of the usual
and customary value for such services.

(8) A Member of the House of Representatives shall keep his campaign
funds separate from his personal funds. He shall convert no campaign funds
to personal use in excess of reimbursement for legitimate and verifiable prior
campaign expenditures. He shall expend no funds from his ecampaign account
not attributable to bona fide campaign purposes.

(7) A Member of the House of Representatives shall treat as campaign con-
tributions all proceeds from testimonial dinners or other fund raising events
if the sponsors of such affairs do not give clear notice in advance to the
donors or participants that the proceeds are intended for other purposes.

(8) A Member of the House of Representatives shall retain no one from
his clerk hire allowance who does not perform duties commensurate with
the compensation he receives.

The House of Representatives Code of Official Conduct, House Rule XLIII,
s amended, provides that:

1. A Member, officer, or employee of the House of Representatives shall
conduct himself at all times in a manner which shall reflect creditably on
the House of Representatives.

2. A Member, officer, or employee of the House of Representatives shall
adhere to the spirit and the letter of the Rules of the House of Representa-
tives and to the rules of duly constituted committees thereof.

3. A Member, officer, or employee of the House of Representatives shall
receive no compensation nor shall he permit any compensation to accrue to
his beneficial interest from any source, the receipt of which would occur by
virtue of influence improperly exerted from his position in the Congress.

4, A Member, officer, or employee of the House of Representatives shall
not accept gifts (other than personal hospitality of an individual or with a
fair market value of $35 or less) in any calendar year aggregating %100 or
more in value, directly or indirectly, from any person (other than from a
relative of his) having a direct interest in legislation before the Congress or
who is a foreign national (or agent of a foreign national). Any person
registered under the Federal Regulation of Lobbying Act of 1946 (or any
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successor statute), any officer or director of such registered person, and any
person retained by such registered person for the purpose of influencing
legislation before the Congress shall be deemed to have a direct interest in
legislation before the Congress.

5. A Member, officer, or employee of the House of Representatives shall
accept no honorarium for a speech, writing for publication, or other similar
activity, from any person, organization, or corporation in excess of the usual
and customary value for such services.

6. A Member of the House of Representatives shall keep his campaign
funds separate from his personal funds. He shall convert no campaign funds

a to personal use in excess of reimbursement for legitimate and veriflable
X prior campaign expenditures and he shall expend no funds from his cam-
p . paign account not attributable to bona fide campaign purposes. .

7. A Member of the House of Represecutatives shall treat as camapisn
contributions all procéeds from testimonal dinners or other fund raising
events.

8. A Member of the House of Representatives shall retain no one from his
clerk hire allowance who does not perform duties commengurate with the
compensation he receives.

9. A Member, officer, or employee of the House of Representatives shall
not discharge or refuse to hire any individual, or otherwise discriminate
against any individual with respect to compensation, terms, conditions, or
privileges of employment, because of such Individual’s race, color, religion,
sex, or national origin.

. 10. A Member of the House of Representatives who has been convicted
by a court of record for the commission of a crime for which a sentence of two
or more years' imprisonment may be imposed should refrain from participa-
tion in the business of each committee of which he is a member and should
refrain from voting on any question at a meeting of the House, or of the
Committee of the Whole House, unless or until judicial or executive pro-

i ceedings result in reinstatement of the presumption of his innocence or
i until he is reelected to the House after the date of such conviction.

Ags used in this Code of Official Conduct of the House of Representatives—
(a) the terms “Member” and “Member of the House of Representatives” in-
clude the Resident Commissioner from Puerto Rico and each Delegate to the

! House and (b) the term “officer or employee of the House of Representa-
' tives” means any individual whose compensation is disbursed by the Clerk
of the House of Representatives.
For the purposes of clause 4 of this Code of Official Conduct—

(1) The term “relative” means, with respect to any Member, officer, or em-
ployee of the House of Representatives, an individual who is related as
father, mother, son, daughter, brother, sister, uncle, aunt, first cousin,
nephew, niece, husband, wife, grandfather, grandmother, grandson, grand-
daughter, father-in-law, mother-in-law, son-in-law, daughter-in-law, brother-
in-law, sister-in-law, stepfather, stepmother, stepson, stepdaughter, step-

: brother, stepsister, half brother, half sister, or who is the grandfather or
1 grandmother of the spouse of the person reporting.

(2) The term “foreign national” means an individual who is not a citizen
of it&le United States and who is not lawfully admitted for permanent
residence,

s



APPENDIX G

CopE oF ETHICS FOR GOVERNMENT SERVICE

The Code of Ethics for Government Service adopted by House Concurrent
Resolution 175, 72 Stats. pt. 2, p. B12, provides that:
Any person in Government service should:

1. Put loyalty to the highest moral principles and to country above loyalty
to persons, party, or Government department.

2. Uphold the Constitution, laws, and legal regulations of the United
States and of all governments therein and never be a party to their evasion.

8. Give a full day's labor for a full day's pay; giving to the performance
of his duties his earnest effort and best thought.

4. Seek to find and employ more efficient and economical ways of getting
tasks accomplished.

5. Never discriminate unfairly by the dispensing of special favors or
privileges to anyone whether for remuneration or not; and never accept,
for himaelf or his family, favors or benefits under circumastances which might
be construed by reasonable persons as influencing the performance of his
government duties. [Emphasis added]

6. Make no private promises of any kind binding on the duties of office,
since a Government employee has no private word which can be binding on
public duty.

7. Engage in no business with the Government, either directly or indirectly,
which is inconsistent with the conscientious performance of his govern-
mental duties.

8. Never use any information coming to him confidentially in the perform-
ance of governmental duties as a means of making private profit,

9. Expose corruption wherever discovered.

10. Uphold these principles, ever conscious that a public office is a publie

trust.
(66)
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