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Dan Schwager

Chief Counsel / Staff Director
Committee on Ethics '

1015 Longworth House Office Building
Washingion, DC 20515-6328

Re:  The Honorable Shelley Berkley
Dear Mr. Schwager:

We are counsel to Representative Shelley Betkley. We write to respond to the Report and
Findings that the Office of Congressional Bthics (OCE) sent to the Committee on Ethics on
February 9, 2012,

OCE has recommended that the Committee on Ethics further review the question of whether
Representative Berkley has violated House Rule 23 by advocating on behalf of the staie of
Nevada's only kidney transplant program, at a time when her husband's company had a small
role in that program. The Committee should decline that recommendation and dismiss this
matter. Representative Berkley's actions were wholly within both the letier and the spirit of Rule
23 and the Commitiee's conflict of interest precedents. And OCE's actions in this matter should
eliminate its jurisdiction in this matter.

First, Representative Berkley's financial interest in the outcome of this matter was de mintmis.
Her husband does not wotk for the kidney transplant program, While a small number of other
doctors at his practice do have a role in that program, OCE's Findings indicates that this work
was only marginally profitable, and was engaged in as 2 community benefit, not a profit center.
There is no evidence that her husband's income would have declined at all if the transplant
program were terminated, as his company's contract was for a fixed fee. And because het
husband's own wotk - and the majority of his practice's work — is focused on non-transplant
related kidney care, it is likely that the kidney transplant program actually reduced her husband's
overall compensation,
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Second, the facts make clear that Representative Berkley's involvement in this matter was not
motivated in the least by any financial interests; her response was entirely motivated by, and
consistent with, a brewing public health crisis. When she did act, she acted publicly, with the
rest of her delegation; and OCE's Findings indicate that her actions were entirely consistent with
congressional action on similar matters.

Third, OCE has repeatedly violated its own rules, and of House Resolution 895. OCE's
transmittal of its Report and Findings to the Committee was significanily delayed for no apparent
cause, considerably lengthening the time in which Representative Berkley is subject to serutiny,
this delay is in direct contravention of H, Res, 895, which requires OCF to act guickly so as not
to subject Members to a drawn out process. Wotse, OCE took advantage of this delay to
continue its investigation long after its investigatory authority under . Res. 895 was complete.
And finally, OCE withheld ail exculpatory evidence from Representative Betkley, despite
repeated requests, even though OCE's Findings are replete with exculpatory material. These
violations have not only rendered its process flawed and its conclusions suspect; they have
resulted in a loss of OCE's right to recommend further review of this matter.

A, Background
1. Factual Background

Nephrology is the branch of medicine that focuses on kidney care, It inchudes the ongoing
treatment of kidney problems through therapies such as dialysis; it also includes kidney
transplants. The University Medical Center of Southern Nevada (UMC) hosts the only kidney
transplant program in the state of Nevada.! It also provides other nephrology services to both
inpatients and outpatients.”

On May 28, 2008, the Centers for Medicare and Medicaid Services (CMS) notified UMC that its
kidney transplant progtam was in jeopardy of being terminated by the Medicare program,” CMS
and UMC continued their correspondence over this issue through August, September, and

October.* On October 16, CMS informed UMC that it would revoke Medicare approval,” In the

! OCE Exhibit 31,
2 OCE Exhibit 5.
* OCE Exhibit 6.
4 OCE Exhibit 11,

3} OCE Exhibits 13 &135.
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meantime, on September 9, 2008, UMC voluntarily shut down its program cn a temporat;y basis.’®
There were, at the time, 200 Nevadans awaiting kidney transplants through the program,

Throughout this period, Representative Betkley's office was uninvolved in this matter, It only
became involved when UMC decided, on its own accord, to reach out to the Nevada delegation.®
The evidence is clear that her husband had no role in this decision; he was contacted by UMC
only aﬂer the decision was made, and then only to provide Representative Berkley's phone
number.” UMC representatives contacted the staffs of Representatives Berkley, Porter, and
Heller, and Senators Reid and Ensign, or October 22 '® UMC's former CEO also spoke with
Representative Berkley on or about that same day.!! According to her Representatwe Berkley
"did not know what she could do, but that she would make some mqumes "2 Nor did she seem
to have spoken to her husband about the substance of the matter.

A day latel & staff member in Representative Berkley's office began to draft a letter regarding
the matter,® A staff person ﬁ om Representative Porter's office suggested that the Nevada
delegation sign a joint leter.”® Representative Berkle 7y s office circulated a letter that same day;'®
the other two Members of the Delegation signed on;'* and the letter was sent the next day, on
October 24." Representative Belkley spoke with CMS representatives as well,” but only after
Representative Porter did the same.”

¢ OCE Exhibit 20,

" OCE Exhibit 32,

% OCE Exhibit 16,

* 1.

1® OCE Exhibit 19,
"' OCE Exhibit 16.
2.

13 Id

' OCE Exhibit 21.
B OCE Exhibit 22.
' OCE Exhibit 25.
'7 OCE Exhibit 26,

'8 OCE Exhibit 28.
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On October 30, CMS and UMC agreed to delay the decertification while they negotiated a more
permanent solution.”’ And on May 27, 2009, UMC received appraval from CMS for its
program, Representative Berkley had no involvement in this matter after October 30,22

2. Legal Background

House Rule 23 bars Members from accruing "compensation . , . to the [Membet's] beneficial
interest . . . by virtue of influence improperly exerted,"? The question is whether a Member has
a "direct personal or pecuniary interest" in the matter.”* When a Member has only a small
interest in a particular transaction, the Committee on Ethics has approved participation in the
issne.” For instance, the Commiitee has found that ownership of a small amount of stock in a
company "was not, under House precedents, sufficient to disqualify [a Member] from voting" on
an appropriations bill for a project that would have been served by that company.

Moreover, when a Member and her constituency have a mere "mutual concern," House rules do
not require her to disqualify herself from acting.”” Instead, "public disclosure of assets, financial
interests, and investments has been required as the preferred method of regulating possible
conflicts of interest."*® Representative Berkley has fully complied with these requirements by
disclosing her and her husband's interest in kidney care, As the Committee on Ethics recently
explained, the purpose of the financial disclosure system is so that "the public has the
information to make such judgments” about whether a conflict of interest exists,” So long as a
Member fully discloses any financial interests through financial disclosure staiements, "Review

* OCE Exhibit 37.

# OCE Exhibits 35 & 45.

! OCE Exhibit 48.

Z OCE Exhibit 53.

# House Rule XXIIT, ¢l. 3.

* House Rule I11, cl. 1.

» See, e.g., In the Matter of a Complaint Against Rep. Robert LF, Silkes, I1. Rep, 94-1364, 94th Cong., 2d Sess, 14-
16 ($976), quoted in House Ethics Manual, Committee on Standards of Oificial Conduet, 110th Cengress, 2nd Sess.
(2008 ed.) (Houss Ethics Manual) at 236-37, '

% M. Rep, 94-1364 at 15.

T See House Ethics Manual at 250,

2 See id at 251,

® In the Matter of Rep. Sam Graves, H, Rep. 111-320, 111th Cong., 1st Sess. v (2009),
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of a Member's financial conduct oceurs in the context of the political process,"*® And the
alternative — failing to act on an important issue — would result in "well over half a million
people [] denied a voice."!

B. Representative Berkley's Interest in the UMC Kidney Transplant Center Was De
Minimis at Most

Representative Berkley is married to Dr. Lawrence Lehrner, who is president of the Kidney
Specialists of Southern Nevada (KSSN).** During the time of the CMS decertification issue,
KSSN was under contract with UMC to provide medical directorship services to its nephrology
department (for $50,000 a year), and to provide medical services to the hospital (for $538,200 a
year).” A KSSN physician interviewed by OCE described this contract as "marginally
profitable™ and that there were "pro bono reasons for staying in it He estimated that the UMC
contract represented less than fifteen percent of KSSN's overall revenue,”

OCE therefore concludes, correctly, that the contract includes providing "transplant nephrelogy
services."® It does not provide any explanation or context. And indeed, the contract does
include providing "raining and support of the Hospital's Kidney Transplant Program" to
“provide medical examination and clearance for all prospective transplant patients."’ What
OCE does not mention in its Findings is that the services to UMC's kidney transplant program
were only a very small part of this contract,

While the services in the coniract are not separately priced, the contract requires KSSN
physicians to perform eleven clinical responsibilities and fifteen administrative responsibilities;
only one of these contractual obligations specifically mentions support of the fransplant program,
and it is not given priority in any way.”® The other portions of the contract require KSSN to
provide either unrelated nephrology services, or services fo UMC's nephrology department as a

3 House Ethics Manual at 251,
M 1d, at 237

% OCE Bxhibit 2.

¥ OCE Exhibit 5.

* OCE Exhibit 60.

35 Id

3 OCE Findings at 7.

¥ OCE Exhibit 5 § 2.4().

® OCE Exhibit 5 §§ 2.4 & 2.5,
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whole. Counsel for KSSN told OCE that "the current income from the transplant nephrology
portion of the KSSN agreement with UMC is a small fraction of K8SN's annual revenue and Dr,
Lehrner's annual income,"*

These were not services that KSSN initially wished to provide; UMC demanded that KSSN
provide these services as part of its overall contract with UMC.* And after the contract was
signed, it took KSSN "some two years" to find a doctor to provide these services, which upset
UMC's former CEO.*' This is strongly supportive of the notion that these were not profitable
services,

The transplant practice may have had a negauve effect on KSSN’S overall revenue, Out of more
than twenty physicians practicing with KSSN,* only two™ — neither one Dr, Lehrner — are
involved in the UMC transplant program. The other physicians provide kidney care services,
including dialysis, for which transplants tend to reduce demand. It is likely that the kidney
transplant program at UMC acted to reduce KSSN's income rather than increase it, since
transplant recipients no longer need the dialysis services KSSN provides,

Finally, even if UMC's transplant program were decertified, nothing in OCE's Findings indicates
that it would have any impact on KSSN's 1evenue whatsoever, because UMC would have
continued to pay KSSN under the contract.” The contract contains no clause that would permit
UMC to alter or terminate the agreement under these circumstances, It did comam a clause
permitting UMC to renegotiate if patient volume changed by more than 25%:;% however, that is
unlikely, given the testimony of a KSSN physician working on transplant services that he had

"olenty to do without transplants,"* Indeed, when asked whether he was dlsappomtcd when the
transplant program was suspended, he Iesponded to OCE: "not so much,"*

* OCE Findings at 17.
* OCE Exhibit 16,

Y 1.

"2 OCE Exhibit 1.

3 OCE Exhibit 60,

“ QCE Exhibit 5.
“1d, § 6.5.

% OCE Exhibit 60.

rl'i']d.
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In sum, Representative Berkley's husband had at most a de minimis interest in the UMC kidney
transplant program, KSSN's income from its contract with UMC would not have decreased as a
result of the decertification of the UMC program; and it may have increased due to additional
patients for dialysis and other kidney care services, This marginal financial interest does not rise
to the level of a "direct personal or pecuniary interest" that would result in a conflict of interest
violation under House Rule 23.

C. Representative Berkley's Intervention Was not Related to any Financial Interest

OCE has not alleged that Representative Berkley's actions to intervene to save the UMC kidney
{ransplant center were motivated by any financial interest. On the contrary, the evidence
gathered by QCE indicates that her actions, and the actions of her staff, were consistent with
similar public health issues; that she acted only alongside other members of her delegation; and
that her office's role was consistent with other, sirnilar matters, There is no basis 1o find that
Representative Berkley's actions were outside of the public interest.

1. Representative Berkley Did Not Intervene except as Requested by UMC

Representative Berkley did not take any action when UMC was notified by CMS that the kidney
transplant program was in jeopardy of being terminated, in May 2008, She did not act when the
program temporarily closed its doors in September. And she did not act even when UMC was
notified that the program's Medicare approval would be revoked. Indeed, there is no indication
that she or her office was even aware of the issue; nor did her husband take any action to
influence the onteome. It was not until UMC decided to reach out to the Nevada delegation that
Representative Berkley became involved.

Moreover, after the end of her involvement on October 30, UMC and CMS spent seven months
negotiating a permanent solution; while the immediate public health crisis was forestalled, a
positive outcome for the kidney transplant center was far from guaranteed. And yet she and her
office took no role in that negotiation,

In short, the facts demonstrate that Representative Berkley's involvement was motivated entirely
in response to UMC's specific request for help sent to the entire Nevada delegation, and not by a
desire to protect any financial interest.

2. Representative Berkley Acted only Publicly, and alongside the Congressional
Delegation

When Representaiive Berkley did act, she took no substantive action except that taken by other
members of her delegation, Her staff wrote, and she signed, a letter along with Representatives
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Heller and Porter,*® Re(}aresentative Berkley spoke with CMS representatives® as did
Representative Porter.’

OCE's Findings on this issue are drafted to mislead the Committee into believing that
Representative Berkley was leading this campaign; OCE's own evidence does not support that
assertion. OCE's Findings accurately cites the one witness who believed Representative Berkley
was the most involved; it then states, "One of the UMC attorneys agreed, telling the OCE that
Representative Berkley's office was particularly engaged in this matter.””! That is false; that
attorney's statement as recorded by OCE gives Representatives Betkley and Porter equal weight,
The OCE Memorandum of Interview states: "Rep. Berkley's office, along with Rep. Porter's
office, was particularly 'hot to trot’ on the issue."?

In fact, the witnesses interviewed by OCE give Representatives Porter and Berkley roughly equal
credit for responding. UMC's outside counsel stated that Representative Porter and his staff were
"in front® of this issue, and that Representative Berkley's role was "peripheral "* ‘The former
acting director of the Office of Legislation for CMS recalls that it was Representative Porter who
first brought up the issue, and that he "appeared to be in the lead on this matter."™ A CMS
health insurance specialist testified that he was first contacted by Representative Porter.™ The
former acting administrator of CMS believed that Representative Porter was leading the
congressional effort,*® By contrast, as noted above, one person interviewed believed the
Representative Berkley was at the fm‘efront;57 another believed the two were about even.™ It is
clear, in any case, that CMS treated Representative Porter as leading this issue, because it vowed

“*® OCE Exhibit 28,

® OCE Exhibit 37.

0 OCE Exhibit 35 & 45,
' OCE Findings at 14.
** OCE Exhibit 19.

5} OCE Exhibit 12.
 OCE Exhibit 38.

5 OCE Exhibit 39.

% OCE Exhibit 44,

" OCE Exhibit 16.

3% OCE Exhibit 19,
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to contact him first — and specifically not Representative Berkley — when the issue was
resolved,”

OCE's Findings also insinuate that Representative Porter was privately supportive of CMS's
decision to revoke the kidney transplant program's certification.”” ‘This may be so, but his public
position — and that of his staff — were squarely in support of UMC. His staff suggested a
delegation leiter in support of UMC; he signed the letter along with the rest of the delegation;
and when he spoke to staff at CMS, his staff described it as "an effort to put the breaks [sic] on
their recent action."!

Note that all of Representative Berkley's actions were talken publicly, via official releases or
explanations to the press. The delegation letter was publicly released; she spoke about her
conversation with CMS to the press.** If her goal was to protect any private interests, her actions
would have taken place behind the scenes, Instead, she and her staff acted as they would in any
other circumstance; squarely in the public eve,

OCE's Findings also entirely omit the evidence it collected that Representative Berkley's
involvement in this matter was i no way unusual; yet it is clear from OCE's own exhibits that
her involvement, along with the rest of the Nevada delegation, was standard for such matters,
The Director of the Survey and Certification Group for CMS testified that the level of
congressional interest was "somewhete in the middle” as compared to similar situations.® A
CMS health insurance specialist testified that the level of congressional interest was "about the
same” as other issues.”

3. Representative Berkley's Husband's Role was Appropriate, and Irrelevant

By all accounts, Dr, Lehrner took only two actions in this matter: when the UMC's then-CEO
asked for Representative Berkley's phone number, he provided it; ®® and he reached out to
Senator Reid's office.® He did tell UMC's CEO that he would let his wife know she would be

* OCE Exhibit 63.

* OCE Findings at 14.
1 OCR Bxhibit 45,

8 OCE Exhibit 42.

® OCE Exhibit 7.

# OCE Exhibit 39.

% OCE Exhibit 16,

% (JCE Exhibit 29.
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callling;67 according to UMC's CEQ, she did not appear to have been briefed by her husband on
the substance of the issue.”®

OCE's Findings make much of the fact that two years later, in its response to a UMC Request for
Proposal, KSSN's submission includes a note regarding Dr. Lehrner's role in preserving the
kidney transplant program. It is notable, however, that this submission does not tout Dr.
Lehrner's role in contacting Representative Berkley; it does not mention her by name or title,
Instead, it touts the one proactive step he did take in this matter: contacting the office of Senator
Reid. That contact was both appropriate, and well within his rights as a constifuent,

More importantly, KSSN's submission in response to a Request for Proposal two years after the
UMC kidney transplant center's decertification crigis is absolutely irrelevant, While the 2010
contract itself may have some small reievance to this matter, KSSN's pre-contractual proposal
has no bearing on whether Representative Berkley had more than a de minimis interest in the
UMC kidney transplant center, or whether she acted inappropriately to defend the program's
Medicare certification. Instead, OCE has included it for sensationalistic purposes only, to
attempt to embarrass Representative Berkley and her husband.

D. OCE's Investigation Vielated H. Res. 895 and its own Rules

Since this investigation began, OCE has repeatedly drawn out this process, in violation of H,
Res, 895's clear directive to provide & rapid conclusion so that Members are not subjected to
lengthy investigations. If has faken advantage of that process to continue investigating after its
jurisdiction to do so has ended, and even after it had voted to refer this matter, to shore up an
inadequate case. At the same time, it has denied Representative Berkley access to exculpatory
evidence. The result has been a process highly prejudicial to Representative Berkley, who is
now faced with the public release of OCE's Report and Findings during the political season.

These violations of the House resolution creating OCE, and of OCE's own rules, amount to a
fundamental failure of due process of law. The Committee should find that these failings
eliminate OCE's jurisdiction in this matter,

1. OCE Has Repeatedly Delayed this Investigation

OCE's preliminary review process began on September 29, 2011, However, it did not notify
Representative Berkley until four days later, and it did not provide her with a request for
information until October 5. While Representative Berkley and her staff did provide hundreds of
pages of responsive material, OCE's delay in beginning this investigation meant that it did not

% OCE Exhibit 16.

[t Id
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have sufficient time to consider the evidence before finding that there was probable cause to
believe the alleged violation occurred.®

The second-phase review ended on Decamber 26, 2011, H. Res. 895 requires that OC must
transmit its written report to the Committee "[ulpon the completion™ of this review.” This must
be done promptly; "the timeline requirements instituted by the new process are critical: matters
will spend at most three months under consideration b}/ the board of the OCE before being
referred to the [Committee on Ethics] for resofution,"” And yet OCE teok almost seven weeks
to transmit its Report and Findings, What was meant to be a three-month period has become
almost five, OCE has been repeatedly warned by the Committee of the importance of acting
quickly,™ and it has continued to ignore its clear directive to transmit its report immediately,

2. OCE, Continued to Investigate After the Second-Phase Review Period and
After the OCE Board's Vote

OCE took advantage of its own delay to keep investigating long after its authority had ended. It
kept investigating even after its board voted to refer the matter to the Committee.

The Committee has found that after the "second~phase IBVIGW concludes, OCE's legal authority
to conduct further interviews or investigation is suspect.””™ OCE not only continued to
investigate after this period ended, it also continued to investigate after OCE's Board voted to
refer the matter to the Committee on January 27, 2012, As of February 1, 2012, an OCE staff
attorney was contmumg to correspond to counsel to Dr. Lehtner and KSSN seeking further
information.™ Not only was this activity conducted "outside of OCE's legal authority,’ " it also
served no legitimate purpose, as OCH's board had already made its decision.

OCE was likely attempting to correct its complete lack of evidence that Representative Beikley's
financial interest in the UMC kidney transplant program was more than de minimis. OCE was
repeatedly informed by both counsel to Representative Berkley and counsel to KSSN that

® See OCE Rule 8(A),
" 11, Res, 895, 110th Cong,, 2nd Sess. § 1{c)(2)(C).
" Report of Members of the Special Task Foree on Ethics Enfotcement at 17 (Dec., 2007).

™ See H. Rep. 111-320 al 32-33; Jn the Matter of Rep, Foriney "Pete” Stark,, M. Rep, 111-409, 111th Cong,, 2nd
Sess, 3 n.8 (2010),

B H. Rep. 111-320 at 24,
™ Berkley Exhibit 1,

™ . Rep. 111-320 at 26,
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KSSN's interest in this program was negligible, No evidence produced by OCE contradicts that
assertion, Despite this fact, OCE voted to recommend that the Committee conduct further
review of this matter; after that vote, its staff requested from KSSN further information about the
compensation of its physicians, OCE's Board appears to have voted to recommend further
review of this matter while knowing it did not have sufficient evidence to make that
recommendation; otherwise there would have been no need to conduct an investigation outside
the bounds of its jurisdiction,

3. OCE Refused to Recognize its Subject Matfer Limits

To begin a preliminary review, OCE must find a reasonable basis to believe an "allegation" of a
violation by a Member, and must disclose that allegation to the Member.”® It may only authorize
a second-phase review if it finds probable cause to believe that the alleged violation occurred,
and it may only refer the matter to the Committee if there {s substantial reason to believe that
allegation.”” OCE has no authority to review allegations that are not noticed through this
process.

When OCE sought to interview Representative Berkley in connection with this matter, she
sought assurances that OCE would limit its inquiry to the allegation properly before it, OCE
states in its Findings that it "twice addressed counsel's concerns," but it did nothing of the kind,
Instead, it 1'6Eeatedly threatened to expand the investigation into "additional, potential
violations."’

4, OCE Withheld Exculpatory Evidence from Representative Berkley

Representative Berkley repeatedly requested that OCE turn over exculpatory information, as
required by its rules.” That reqquest was made once in writing,go and again by phone with OCE
staff attorneys., And yet OCE refused to turn over any material whatsoever. It is now clear, upon

review of QCE's Findings, that there was much that should have been provided,

Exculpatory information not provided to Representative Berkley includes:

" H. Res. 895 § 1(c)(1)A); OCE Rule 7{A).

" H, Res. 895 § 1(c)(1XC); OCE Rule 8(A), 9(A).
™ OCE Findings at 5 n.4,

 OCE Rule 4(F),

" Berkley Exhibit 2,
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Counsel for KSSN's statement that "the current income from the transplant nephrology
portion of the KSSN agreement with UMC is a small fraction of KSSN's annual revenue
and Dr, Lehrner's annual income,™’

The KSSN contract with UMC, and the fact that services to UMC's kidney transplant
program were only a very small part of this contract.®

A KSSN physician's testimony that the overall contract with UMC was only "marginally
profitable,"®

That physician's testimony that working on transplant services that he had *plenty to do
without transplants."*

When that KSSN physician was asked whether he was disappointed when the transplant
program was suspended, he responded to OCE: "not so much."

The testimony of UMC's formet CEO that Representative Berkley did not mention
having spoken fo her husband about the substance of the decertification of the kidney
transplant center,*®

That a staff person from Representative Porter's office suggested that the Nevada
delegation sign a joint letter."”

Representative Porter's conversation with CMS staff,®

UMC's outside counsel’s statement that Representative Porter and his staff were "in front"
of this issue, and that Representative Berkley's role was "peripheral."®

# OCE Findings at 17.

¥ OCE Exhibit 5 §§ 2.4 & 2.5.

¥ OCE Bxhibit 60,

¥ DCE Exhibit 60.

85 fd.

86 it

8 OCE Exhibit 22.

8 OCE Exhibits 35 & 45,

¥ OCE Exhibit 12,

LEGAL22900210.1 -13-



Committee on Ethics
February 29, 2012

¢

The former acting director of the Office of Legislation for CMS's recollection that it was
Representative Porter who first brought up the issue, and that he "appeared to be in the
lead on this matter,"”

A CMS health insurance specialist's testimony that he was first contacted by
Representative Porter.”

The former acting administrator of CMS's testimony that Representative Porter was
leading the congressional effort.”

That CMg% instructed its staff to contact Representative Porter before Representative
Berkley.

The testimony of the Director of the Survey and Certification Group for CMS that the
level of congressional interest was "somewhere in the middle” as compared to similar
situations.”®

The statement of a CMS health insurance specialist that the level of congressional interest
was "about the same” as other issues.”

The fact that Dr, Lehtner had no role in this matter other than to provide Representative
Berkley's phone number,”® and to contact Senator Reid's staff.”’

Finally, the Committee's precedent notes that OCE may be required to disclose to the
subject of investigation if it continues to investigate after the second-phase review has

% OCE Exhibit 38.

*' OCE Exhibit 39.

% OCE Bxhibit 44.

%3 OCE Exhibit 63.

* OC'R Exhibit 7,

% OCE Exhibit 39,

% DCE Exhibic 16,

*T DCE Exhibit 29,
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ended.” Despite being specifically warned of this fact by counsel to Dr. Lehrner and
KSSN,” OCE did nat disclose this fact to Representative Berkley.,

E. Conclusion

OCRB's investigation makes clear that Representative Berkley had no "direct personal or
pecuniary interest” in the UMC kidney transplant program. Her husband's company had only a
de minimis interest in the program; its contractual payments would not have decreased had it
terminated; and its overall revenue may have risen if kidney transplants in Nevada came to an
end. Nor is there any evidence that Representative Berkley acted to protect any financial
interest, She and her staff acted only with other members of her delegation; and they did so
consistent with congressional action in similar matters,

Despite these clear facts, OCE's procedural missteps have subjected Representative Berkley to a
long, drawn-out process, in direct violation of both the letter and the spirit of H. R, 895's clear
and concise timelines, She has been denied exculpatory information helpful to her defense,
while OCE continued to investigate beyond its jurisdictional authority,

We ask the Committee to quickly put an end to this already too-long ordeal; recognize that
Representative Berkley's financial interest in the matter at hand was de minimis and that her
actions were appropriate to the circumstances; and dismiss this matter.

Very truly yoyrs,

Marc E, Elias
Ezra W, Reese

% 11, Rep. 111-320, at 26 0.197.

¥ Berkley Exhibit 3.
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1, Representative Shefley Berkloy, declare under pena
- agsertions contained in the attached letter dated .

response fo the February 14, 2012, Comimittes on
correct,

of petjury that the response and factual
2012, relating to my

Signature;
Narme;

Date:
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Marg Erik filing

rwone. {#02) 4341609

Fax {202) 654.9126

et Mas@porkinseoic. com

Degember 20, 2011

Omar S. Ashmawy, Bsq,

Staff Director & Chief Counsel
Office of Congresstonal Bthics
1S, House of Representatives

425 3rd Street SW, Suite 1110

Washington, DC 20024

Re:  Review No, 11-0243

Dear Mr. Ashrawy:

a0 Thirtsenth Sticel, NV, Suite oo
Washinglon, D0, so00s- 12060

rowE, 202.054,6200

ax 0nG5q 8

wervpeekinsiogom

We write on behalf of Representative Shelley Berkley, As the Office of Cougressiona] Bihics
second-pliase review period is caming to a close, plesse prompily forward all exculpatory

information received by you ta us, as required by OCE Rule {1,

Thank you.

Very truly yours,

Aare 15, Blias
Bzra W. Reose

ANCHOSAGE - BEIRIRG » BELLEVIE « BOHSE - CHICANQ « RALIAS - DENVER - LOS ANGELER « MADISON « PALD RiTE
PHOENLT « PORTLAND » AN DEEGT « SAM FRANEISCO « SEATTELE « SHARGHAL - WASHINGTTON, D0

PerkingCoie e
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Reese, Ezra (Perkins Coie)

From: Matthew Griffin [mgrifin@griffinrowenave.com]
Sent: Waednesday, February 01, 2012 5:68 PM

To: Reese, Ezra (Perkins Coie)

Subject: FW: Compensation Info

Matthew M. Griffin

Gaiffin, Rowe & Nave, LLP
1400 S. Virginia $t., Ste A
Reno, NV 80502

Work: 775.323,1240

Cell:  775.722.3844

‘Web:  thecapitolecompany.com

important: This communication, including any attachments, may contain confidential information and is intended only
for the individual or entity to whom it is addressed. Any review, dissemination, or copying of this communication by
anyone other than the Intended recipient is strictly prohibited by the Electronic Communications Privacy Act, 18 U.5.C.
2510-2521, If you are not the intended recipient, please contact the sender by reply e-mail, delete and destroy all copies
of the original message.

From: Matthew Griffin

Sent: Wednesday, February 01, 2012 2:58 PM
To: Gast, Scott (Scott.Gast@rall.holse.gov)
Subject: Compensation Info

Hey Scott

With tespect to our conversation this morming related to Questlon 12, my client tells me that be can locate and/or create the
salary ranges of the physicians, ditectors, etc. and provide that to you by tomorrow. Please advise if the salary range data is
satisfactory and I will get it to you ASAP, "Thanks,

Matthew M. Griffin

Griffin Rowe LLP

1400 S. Virginia S, Ste A
Rene, NV 83502

Work: 775.823.1240

Cell: 775.722.3844

Web:  thecapitolcompany.com

Important: This communication, including any attachments, may contain confidential information and is intended only
for the individual or entity to whom It is addressed. Any review, dissemination, or copying of this communication by
anyene other than the intended recipient is strictly prohibited by the Electronic Communications Privacy Act, 18 U.S.C.
2510-2521. If you are not the intended recipiant, please contact the sender by reply e-mail, delete and destroy all copies
of the ariginal message.
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sudin Girdiin
Maty Grii
Husse!t Powe
Aivss Nave-Worin

’ Q%‘fiﬁ @w:a Mave LLEP

Congress of the United States
House of Repeesentatives
Office of Congressional Ethies
Atin: Omar Ashmawy

P.O. Box 895 ‘
Washington DC 20515-0895

Re:  Bermstoin, Pokroy & Lehrner, Ltd dba Kidney Specialists of Southern Nevada -
REQUEST FOR INFORMATION

Dear Mr, Ashmawy:

On Oectober 11, 2011, the Office of Congressional Ethies ("OCE") sent a Request for Dacuments
to my cHent, D, Tawrenow Lohrngr, President of the Kidney Specialists of Southern Nevada
("KSBN"), The request is presumably in connection with an investigation by OCE of Dr,
Lehrner's wife, Congresswoman Shelley Berkley.

Tn response to this request, we have submitted over 300 pages of decuments. We alse made Dr,
Marvin Bernstein, a physician af KBSN, available to be inferviewsd by your attorneys.
Responding to these requests was exiremely time-consuning and burdensome for my elients; Drs,
Lehrner and Bernstein and the other physicians and staff at KSSN are already busy treating
patients with a range of renal-related medieal issues, OCE has threatened to list Dr, Lehrner as
nen-cooperative in OCE's publicly-roleased tepert, and to draw a negative inference against him
and/or the medical ¢linic from any refusal to caoperate,

Your Request for Doeuments neted that the preliminary review wag initiated on Septernber 29,
2011, for a term of thisty days. Itis my voderstanding that the. OCE Beard of Directors
auth@rized a seeond-phage review on Qutpber 28 for a term of forty-fiva days; under OCE's rules,

+ the Board may extend this period for anaiber 14 days.! Thus, at its maxinmma, the second-phase
wvww onded on December 26, 2011, OCE must "complete a second-phase review within" this
time;” this ggermd defines the boundaries of OCE's jurisdiction as granted by its autherizing
reselution.” Onee this time has ended, the Commities on Ethies has stated that "OCE's legal
autherity to conduot firrther interviews or investigation is suspeet."”

Over a month has passed since the second-phase review period has ended, and since OCE was
required to complete its review, And yet OCE has continued to seek decuments and information
from my clients. As recently as Fetunary 1, 2012, your staff was requesting information from
KB8N — including private fihancial records. We were informead that the production of these
repords conld affect whethier Dr. Lehrner would be labeled as a non-cooperating witness in the
public document.

TH.R. Res, 895, §L(e)(2)(A), 110th Cong, (2008); OCE Rule 8(C),

2l

% In the Matter of Rep, Sam Graves, H. Rep. 111-320, 111¢h Ceng, Lst Sess. 21 (2009).
+Fd, at 24,

T OTEGD South Vicninia Streat, Sute A, Reno, Mavsde 89502 HATH) Weel Chardeston, Sile 200, Los Yopns, Movads UGS



While my clients ‘wete initially willing to cooperate with these late raquests it is now clear to us
that under the precedent of the Commm:ea on Ethics, this investigation is being "sonducted
outside of OCE's legal authority.” OCE ean ask nothing farther of my clients, and I am legally
bound to advise my ¢lients of the perils of our continined cooperation. It alse appears that OCE
may be required to dsclose to the subject of its investigation the fact that it continued fo
mvestlga’ce after the wecond-phase review Liad ended, as exenlpatory information under QCE Rule

N

Because QOCE's investigation is now complele, we do not expeet to receive further demands for
information from QCE. Moreover, I request that OCE refrain from identifying Drs. Lehmer or
Bernstein, or KSSN, a3 non-voopetating witnesses,

S:in'ce;lfel;y,

Mattheaw N Griffin 77

5 Id. ai 26,
B I ot 26 n, 199,

FEOU Stwth Viegess Redel, Suite A, Ron, Mevds 88802 TR Wk <vastunton, Bt 209, Los Vagas, Newids 89185



