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THE INVESTMENT COMPANY ACT:

AN UNINTENDED PROBLEM




Panel 1
?aneiz

?&ﬁélﬁ

Fanei 4

Panel 5

Panel &

Panel 7

CONTENTS

PUHCA REPEAL
- &
THE INVESTMENT COMPANY ACT:
AN UNINTENDED PROBLEM

The Issue Brief.
The Attempted Fix in HR 3406.

January 30, 2002 Markey-Dingell Prétest To SEC:
‘Potentially hundreds of qualifying companies’?

(Their So-Called ‘Open-Floodgate’ Theory)

March 28, 2002 letter to House Energy & COmmerce -
Minority Staff —

From Marianne Smythe (Wilmer, Cutler), former Director
of Investment Management, Securities and Exchange
Commission, introducing:

Draft (annotated) Revision to Sec 125, HR 3406 -
confirming new draft’s ‘one-company’ application.

" Draft (clean) Revision to Sec. 125, HR 3406 -
without detailing notes, same as (5) above,
confirming new draft’s ‘one-company’ application.

Supporting Material for (S) and (&) above.

- See attachment (A) for companies filing Form U-3A-2
(Jan. 1, 2001- Dec. 31, 2001)

- See attachment (B) for (A) companies incorporated in the
U.S., and having the majority voting shares of a non-
utlllty company; and,

- Having more than 5% of the voting shares of one or more
public utility compamies as defined under PUHCA.



S ffmﬁn CG\IGREH

ST Sﬁsmme

LI Tn bencﬁt wmmlm*rﬁ and enlmmee the Namm S nnergv q:ccurm' bx mnmvmg; L
7 baymers to the: development. of ‘competitive markets for -dlectrie power,
_.?pmvnhng for the rchabﬂlty and- nu-reased ezmaem- of the Iﬁat.mn 8 electrie .. "
transimission netwnrkﬁ pmmotmg the use of wnmvable nnd alhematm*'; |

'_Jsﬁm'(ﬁ of clm puwer gcnehmon rmd fﬂr other pm'poseﬂ | |

IN TI{E HOU‘%}_'; ()F REPRE%L“JTATIVE%
DE('EHB]:.R 5 20{}1

'- .BAHT!ON ﬂf Tms lntmtium*d the follemng blll wh:nh was n*fﬂ*red to the-':'_ .
S o ‘somitéce On Ent-rg_!: and Commeree, and in aﬂdﬁmn to the (hmnutims; R
il on Transportation and- Infrastruétnre, and Resoitrees, for a period. fo be.” ~ ..
LT :_thBL*unnﬂV detnnmned by ‘the Bpeaker; in. cuch case’ for t-ﬂmndmtmn} R
o of saeh }:n'mrtswns as faﬂ mt]un the Jlmwlwtmn uf the f:ummittm ean-._-"

* :r, - ' ‘ mnlf’d

B 2 tme’s Gf the Umted Stﬂtes qf Amema m (‘tmqresb aswm bled

A BILL

To bcneﬁt wnsumem aud enhance the ‘\Tatmn 5 enerf.cs h&tﬂl o

& -': S .ﬁtv b} rem{)vmg hamerb m the develt)pm(,.nt of 1r:*0mp(.t1--""I_'j o _'_,

LA tive markets for electric ‘power,. providing for “the reli- R
E i' .'-_'_':'_'.';ﬂabihhf and mcﬁzascd capamt) of ‘the- Natuma eh?ﬁtﬂ(, A

| -'_._“-.'_'_-tranmmqsmn net:wm'ks pmmotmg ﬂ’jf‘ mo i)f r(.,newable -
- and altemame mure% Gf electm, pawer gu;eratmn and SN
- f{fﬂl‘ ﬂther purpﬂse&. | ‘ o | R

Be a.t eﬂacied by the Se:nate mui Htmse of Rep-msmta-- :-' B



.....

Subtitle B—Prowsmns Regardlng

6 Pubhc Utlhty HoldJng Act of 1935

........

L] L) .
1 . . . r . r . ] = . L] -
. . " ' g Y ' L. T - . - ..a"‘_ , v, . 1l
d Fooa ' d "'-u - - [ ., [} LI 'lu.,_' £ 1..."' » -0,
v ) . . A ' I
L Coa CFT o, v, oL - Lot 4. - ' - . ] . + L]
- RN . . LI i
R | 1 I.| L ] S ' =
. . oo q
h-i-. '
nu -Q' :

--'_l_ll|.l '.,.l.."‘_l._.q -, . . a Ia . . 4 oo .
' ' . - 4 a - " o=
L . T L Fo 4 1 r . B . - i "
. » . L .l.'r‘ i ., . - L} " . L T ‘. -
- Y . . " . . . — .
- \ L L . . . LI - a . L R
L . e . .- . . 1 . r . 1
) L I 1 EE- [ L S 1 - r - . .
.-:

.
. 4, .: ) e o, .
s - bl . ! ! 4
1. . . -
L. R e
'
[ . 1L LI PR I'I:
gl P - * ] L
.
- ", L
. ; . R
- II - .
1 v '
. .

Z-\'a-' 00N, ﬁ\l.-'ftal'..-'.-ﬁ

b ek et --H-*

+ 0 L .
3 .
' L] — ,
. o, r
. ' . 'y
' .
. . . 1
M+ ? M '
L - b R r T g
. ' R -
' tﬂi P ,_M_ L el S
' . . . , - . \
.
h ! o, * ]
h " o L] LI
" -
' 4 .on

. . - I - . i
. - - - *+ - = * - il - b L] »
' - LA [ I LA r + = . . - = - L - . . -
. r r . - ] . . . . T - - ' - - T ) - T r . . - F o T LT m - ]
- I -, - r . - \ . ) . . L . . - . i . . _ . . I
- » or . - . - . . - - - -
- r - ' a - - - r - - — L] . .r . - - - - i - -
" -
a .
. - - Y - . - -
- _ - ' . = P iy . . * - . - - - AT - S - i .- . -
- - - - . - P - .- r - n - L ' . — a + com . n - | . - E - ' - £ - - =
B " R . Lol - T . T oa . " m N T A - : LA - . = - - - - I
- : _- ' - . - . - . - ' -
- » - N a - - - a h - .o ot - = - = - ", - = ' [ + ' - . = L l'- .
- r - PR - - - - L] . r
. - a - " _ . " . . - L r . ) - i - . - - - - .- .
. - - a
. .o - . 0= . 5T - ok m -r . = - e & v .
-
b . ) a T . - 1 . e . o i
. . - . a . .= - L
' R .o = a " - - .
- - - = - - - " - . -
] - - - = =
L] r " d - - - * - - s T r - -
Ll - - = - - Ll - _ =
' " - " LI ' + T . - ". -‘ .
-
- - - L -
L - - - -t = - =,
- - = [ 3 1__ wt LI .
- - .
. - " ® e '
- . -
[ L ' -
-
* .- -t
- - _ -
- - - r - N
= - - L, - . - .
- - - b — ' =
- . B - -
r - . ] r - -
n - " - - - L] =
- - T e - L -
ro - . - _
- PR I - . - -
r - I
» - . i
- - = - = - - r
" ' - - - .
+ - .
. - L, - _ T U ;. .
- . " - - = - .
- ' - - - & . " - - -
s . " - - - "
' a - - L . -
. . " ' - - . -
a - e = = oL . '.."
= . -~ .- o
L £ r = - - " -
- ] - . u T
- - r " -
L} £ - » - rt - .
. - . -
L - i .
-

. .
- ) "o- + - . - : ' . r
. * r ' - m om M . L
. * r
) " . - [
- - " - . - -
- - -
+ -
* . T . * - 1
. - . . . ' . [
+ e - - . .
a .

(a) GRAhDFATIIEB OF hxxs'rme HOLDIM;% —-—A per-f

%n that {m wambcr ‘31 2001—-—-;-_;.7_:'--_:*_ B

(_1) waﬂ an aﬁllate of a holdmg companv, andf
43

S (2) held uwestmam seetmﬁes af {}11& nr mm-e
t-i‘;mn;mmes Lugzlgcd dlmut}v or nuhrct,tly m the e}m-; 53'; -'; : LL
tne or gas utlhtv bugmeas or ﬂther penmtted hnm-_g .'_'"._l-'
> .‘_' m thmes far a mgaqtered ho]dmg mmpamr andf_:_ o
".:-:‘.—::':.-L';-.i:_'fltﬁ subsrdlaneﬂ, o TR | ‘ | R
shall nﬂt be tmated as hcmg an mve-.stment mmlmnv nnder
S@L“IIIOII 3(3)(1)(0) of thc Inv%tmmt ("mnpmw A{!t ﬁf o
1940 ( 15 U S C 803—3(3)(1}((3)) an the basxs of mvest-{ S
mg, _lfeuwestmg, mmnng, hﬂldmg, or tmdmg .mv Inﬂ'ﬁbt-} ; :' -
mﬁn’f | secuntleb msued by cﬁmpamas m wineh such perqan - 5
held such nweﬁtm¢nt Beeurit.les as ef suLh date, - e Y
(b) DEFIN]TIOLS --As nﬂed in suhsectlen (a} I RN
L (1) HOLDING (H)MPAN& -—The term “holdmg_ﬁ:_‘._ﬂ _. 2

- t;émpanv has t.he meanmg primdcd m smtmn;__'_i ,‘:‘j'-'i
-_fl_f.a(a){ 7) 9f the Pubhc Utlhtles H@ldmg Cnmpan) Act : |
f;—'_;-'of 1935 {15 U..’SC 79b(a)(7)) IETRERER R NP
R (2) AFFEL&TE -—The term “‘affiha % has the "
Ty meamng pnmded in %etlt}n 2(&)(11) ﬂf r-;uch A{,t{;:' et
s (3) I)WE‘BTMEhT mcummq —-‘I‘he telm e n_ Y
> Li'ji-_-v"t.,stment ﬂe(.untles” has the mmmng pm'n}cd m s
@eetmn ?(a)(?) of the Investment Gompam* ALt of ..
1940 (15 US.C. 80a-3(a)(2)). e
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.I :._: : Dear Chm:man Pltt:
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o "-'_"sﬂmstaxz»

© The Honorable Harvey L. Pitt

e Secmtws and Exchange Com:msmon
o _'_4505"’Street,NW

S Washington, D.C. 29549

Wc* are: wntmg 1o, cxpress our COHCGHIS about the poterﬂ:lal adverse mpact fﬂr Inuma]

| B _: "; .fund mvestors of Section 125' of HR. 3406, the “Blectric Supply and Transmlsmon Act,” and to "_ BRI o

o request the Comwsmn 8 wews and analysm of ﬂllS pmws;lon. o

SRR Acwrdmg to racent press reports d:unng Congresmonal cﬁns1derat10n of the Nahonal
e ,-Secmﬁas Markets Impmvement Actof 1996 (Pubhc Law 104—290), the Enron Corporauon

. S sought ’Eﬂ ﬂbtam an exemptmn ﬁ'om hamg to reg:lstcr under the Investmem Company Act of

- - m 125 Efrﬁmwmmmmm mm}mmﬁ _ |
o (t}GWFAﬂEROFEMGHDlDINGS—AWthaLmDmﬂmBI Zﬁ{}l-l '. |
{l}wasmzﬁhntmfahuldmgumnjmﬂ | | | - ‘ ' ] _
IR {l}hddmm!mmmnfmmmwmmmgmm;umwmﬁ:MMgnmﬁqmmmmmmmh -
-"-]_aresmﬂdholdmmmrandmmdw | T L S B

S Mmbehmwdmbnnganmmtmtmmjmmm3(:}(1}(C}ufthclmmmt€m]&ctoﬂm(ISU.&C.&J&-B(:}{[)(Q)mmm ofim o _
- j_‘_rﬂnmhng,owmng,mng,muadmgmymmtmmtmmmmdbymmmwhﬁmchmhldmhmmwmmofmm o

@)mﬂmhmﬂmm:m(aj o | | | | | | |
(l]HﬂLDmGCOMPANY 'Ihcm'm hﬂldmgcompan)’h:&tmmgmrﬁdmsz{am&tthhlmUﬁhhHHﬂdmngymuf I!BS(ISU.S C.: -
{Z}AFFE.IA'IE-'Ibtm aﬂilaﬂie hmthaemmgpmﬂdndmmﬂn)(ll}of mmus U.S.C. 79h(n}(11}) |
B)Wmmww mmimnmnhﬁ'hanhemnmgmmdedmmHlﬁﬂﬁ'lhhwmhﬁdl%ﬂﬁsvﬁn L .

o -mmv.wm,mmm;: |
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| g 1 1940 2 Whm ﬂle Congress re;ected Enmn S eﬁ'arts 1::3 obtam such an exemptlon, En:rcn g =
- oo reportedly obtained an administrative exemption from the Act from the SEC staff.- Fﬁrmer SBC
. Chairman Arthur Levitt told the New York Times in the cited article that the granting of this. =

SR _"-exmnptmn ‘may be onie of those cases of the nail in the shoe of the horse. Tt may be one of those R

: - things that seemed mmgmﬁcant at the time but can-wind up. bemg determmatwe Another
"o former SEC official was more critical: “This was a case of giving Enron an inch and they took
PR ,' mﬂes ‘Ihey we:re glven a s1gmﬁcant new 0ppomm1ty, and they took it and ﬂew it smasho mto -

In hght ef whai: Enron was ahle to do mth the admmstranve exmphnn granted 1t by the L

| o _I"._;"-'SEC staﬁ'm 1997 w::areextremelywalyafgrauhng the exmptwnpmposedeecuon 125 cf '_ o

Tlle mtent -of Section 125 1S unclea:r Cunously, thf:re is no reference to thls partlallar

RS prowmon in the summary.of H.R. 3406 posted on Representative Barton’s Web site =
A .(hitgjfwww.heuse gov/_bi_artﬂ_n@ﬁw.hmﬂ), the detailed sechan-by—sechon analysis of
<0 ‘thebill (http.!fmwwhwse gGV/bartﬂm_‘é Obsectionbysecti on.html}, or the summary of changes
T made to an earlier discussion draft of the bill circulated prior to its introduction . o
RN (http //www house gov/bartonf3406changes.huﬂ1) We recall no testlmony on thls matte:r at our S

o Our concern about 1h15 prcmman is very smple Whlle the headmg fﬂr ﬂ:ﬂs sechm lS an -'_ A
T mmcuous-soundmg “Grandfather of Existing Holdings,” it appears to create potentially - S
R dangerous loopholes in the system of investor proteacnon that has enab]ed the mutual fund o

e T _;'mdusuyte grow suaccssﬁlllyandlargcly scandal-free over: the last 60 years. Read hte.rally,ﬂlc B | LT

. - provision appears to state that any company thaf was, as of December 21, 2001, an! affiliate ofa o IR

R holdmg company (as deﬁned under the Public Utlhty Haldmg Compa:ny Actof 19350or - e |

o “PUHCA”) and held investment securities (as defined under the Investment Company Act of
.- -1940) of one or more companies engaged d1rectlyor mdxrcctlym the electric or gas ut]hty

... business, or other permitted business activities for a PUHCA reglstered company or its -

< subsidiaries (which have. expande:d in recent years to include investments in foreign unht:&e out- I
' - ofregion generation companies, telecommunications companies; and other types of companies) .
AR, -"Ishall not be treated as being an mvestxnent company. As-a consequence, the promon appearsto. .
. establish that, as of December 31, 2001, a number of existing investment companies will not be f IEERETE

-lwewed as investment companies in the future based solely on certain holdmgs as of a date

- Llf . £eﬁaln, regardless of the ﬁlture busmess actwmﬁ of such cﬂmpam&s

Under t]ns pmws:lon, 1t appears to us that a reglstered holdmg company muld sell a

"_ | '.'-'ﬁompanythaiwasanaiﬁhatcmDecember 31 2001 toathlrdpartymatcauldusmttocpemte S
L ;'anm\rﬁstmentcompanythatwouldcompcteduacﬂymthreglstcred investment companies; This- =~
B 'unreglﬂaxed “gmndfathered” mvestment company would mtbereqmredtoacmallyreglstcrmth SR

" ?See:Stephen Labaton, “Exemption Won in 97 Set Stage for Earon Wocs,” The New York Times, Jaauary 23, 2002, PageAl. .
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o : | fthe Cem1m as ‘an. mvestment eemP&ny and Weuld netbe sub_}eet te the same regulaiory
IR .I:_'{ﬁ'amewerkaseﬂlermvesﬁnenteempames e T

BETUEE R Altematwely a PUHCA—reglstered he]dmg cempany ceuld use one ef rts suhsldlanw m R
EEPEEEE -';ex:lsteﬂce on ‘December 31, 2001, to operate 1ts own unreglstered and unreglﬂated investment - '- . S
R -".eempany Since Section 112 of HR: 3406 effectively repeals PUHCA. 12 months after the date R
e _‘ef enactment, the leﬂISlﬁC&HOﬂ and investment. restrictions of that Act Weuld no ]enger apply te ST S

© -7 the portfolio of investments that would be perm1tted for such subsidiaries.” It would therefore be R
REERE I-'_'ﬁee to invest in‘any securities or ether investmerits, without any of the. pretectiens afforded by SRR
.- the Investment Company Act, such as oversight by independent d:rectem, bans on affiliated -~ - -
. _-'_ e .ftransactlens da.lly markmg—te-market ef assets lmuts en leveragmg, and spema.l ﬁ1]1 dlselosme R

Mereever the sPecla.l grandfathered” mestment eempames thai eeuld be eetabhshed

R ‘-pm'snant to Section 125 would not be subject to the restrictions apphcable to other investment . - ... ..
. 7 vehicles, such as hedge: funds, that cmmﬂy relyen spemﬁc exemptions from registration 1 under _‘, SRR
-t the 1940 Act. They could: therefore engage in some of the risky and speculative investment - -~ .0
o etrategles pursued by hedge funds with no assurance that they would be limited in size puremt IR
AREN - o statutory limits on the number ef hedge ﬂmd mvesters er resmlctlens hmltmg such ﬁmds te D

R ',-'-sephlsttcated mvesters o L | | | | | | S .

o AsHR. 3406 maybe mzukedup in the Subeenmnttee enEnergy andAn Qua]]ty as eaﬂy S
SRR as next menth, we request your. assistance and. eeeperanenmprevldmg respensee 1o ﬂae ", I
e fellewmg questlens no later than elese ef busmess Wednesday, F cbruaxy 13 2002 S

1 Please pl‘O‘V]dB a hst ef all ef the regmtered heldmg cempamee in emstence as ef
- Deeember 31, 2001, and; for each such eempany, an ergamzahenal cha:rt hstmg all

e ,_' __; i ._ aies Ofsueh reglsterﬁd holdmg eempany as ef that date

| . 2 -'Fer each aﬁhate ef each reglstered heldmg eempany in ex:stence as ef December 31 {

- _2001, please mdleate whether it is'wholly or pax’eally controlled by the reglsta'ed

SR ‘Tholding company. For. all parna]ly-eentrelled affiliates, please prowde a hst of all ; _' o

o | -.‘1-'_ether pnmclpal heldere ef equlty er debt secumies 1ssued by the aﬁhate

3 5 o _j-'. 3 Fer eaeh eﬁhate ef a reglstered holdmg eempany in exlstenee as ef Deeember 31 SRR
CToTo 2001, please provide a list of the officers and d.lI'BCtﬂI'S efthe aﬁhate, and asummaryj REEEN
e _-_'-j,ofthepnnmpalbmesseeeftheﬂhate. &8 e o Lo

SR - 4. -Fe:r eaeh aﬁhate ef eeeh regletered heldmg eempanym emstenee as ef Deeember 31 , _..' o o ., I

- 2001, please pmwde a list of all the securities held by sueh compamee on that date

-j _.- g (including all equity, debt, exempt of other securities of any type), mcludmg the me' "f E
- of the issuer-of such shares, the number ef shares held by the aﬁihate :-md the market : |

o _-' _"__-'_'value ef sueh shares as ef December 31 2001
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In hght of the mfomat;on pm\qded in your responses to the prewous questwns,

T -;ple-ase indicate how many unregulated investment companies potentially would bc
T _-*permltted to exist 1fpreposed Section 125 became ]aw and what semntles such

L mmpam&s Wonld be permlttad to mvest in.-

(A Please prov:de us mth the Comm;tssmn s views regardmg the unpact of pmposed

BE : ':_ S Section 125 of H.R. 3406 on the SEC’s ability to adequately regulate investment -
- companies: -In yourresponse, ple:ase address the concerns that we have raised ahout

S the potential for this provision to result in the emergence of unregulated mutual ﬁmds{-ﬁ-:f L
- . as well as your views on whether investors in such funds are f.l.e@s;el'\m:lgﬂfﬂfl"‘-’Tiii“"ﬁﬁ@@""‘i”r _'- e

| : o | }pmtectmns aﬂ'orded “by the Invest:nent Company Act of 1940 and, lf not, why not

; i--.Pleaseprowdeusmthcoples ofa]l notes memoranda, e—maﬂs lettms oroﬂler S
- documents; which rela:temany waytothe exemphon grantedtoEnronm 1997ﬁ'om _f Lo

_' E B _the Investmem Company Act of 1940

;o If the SEC had not granted th1$ excmpﬁm for Emnn, What Jmpact Would reglstrahon R '1 S
-under the Investment Company Act havehad upon Enmn S subsequent forelg:{ SRR

- | g ‘investments? Is it possible that some of the potentially fraudulent actlons o
.. S -subsequenﬂyundmﬂken byEnronm:ght have beanpreventem AR

Thank you fnr you:r assmtance and cocape.ratlon in tlns matter Shoulﬂ you have any

R -'}_-' questlons about this request, please contact us or have your staff contact either Consuela L
S ‘.‘Washmgton (202—225-3641) or Sue Sheridan (202-226-3400) of the Committee on Enea'gy and -_‘ S

o Comerce Democmtlc staﬁ', orJ eﬁ'rcy Duncan (202-225-2836) on Represem.ahve Mm:ke}" S

.
) =
- - a = .
] . b - .
] - . - . -
. .
. : » .
. - r . -
- . - " . ' - -
- - .
' r . . ' .

" JOrIN D. DINGELL,
RANK]NGMEMBER

N Enclosm""

' cc TheHonorablﬂ"W J “Bllly’ Tauzm, Cham:nan B
o _'_'.j.:-CommtteemEnergyandCommerce S

S | TheHanorable Joe Baﬁon, Chanmaﬂ

: SubcommattﬁemﬁnergyandAHQ“ﬂhW

o T]ge Hamrablcmck Bouche:r, Ranhng me{._ i
o _'Subcomnnttee on Energy alldAJIQua]]ty S
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WASHINGTON, D.C. 20037-1420 TELEPHONE {a10) B86-2800

FACSIMILE 4101 SBE-2B2ZB

m.-.nu;nnz K. SMYTHE TELEPHONE 1202 663-6000 i | 520 MADISON AVENUE

NEW YORK, NY 10022
FACSIMILE {202 663-8363 TELEPHONE {2121 2230-8500

HITP. M WYWWWILMER.COM FACSIMILE (212} Z230-RBAE -

DIRECT LINE (202) 663-6711
INTERNET MSMYTHE@WILMER.COM

£ CARLTON GARDENS
LONDON SWIY S AA
TELEFPHOMNE DI 44171 B72-1000

M arCh 28, 2002 FACSIMILE OH uﬁ.r?u B30.2%5237

RUE DE LA LOI %5 WETSTRAAT
£-1040 BRUSSELS
TELEPHONE Ol (3221 2854900
FACSIMILE GH 1322) 2654040

Honorable J ohn D. Diﬂgﬂl] : ' rnnr:n;:::;,—.:i::g o

U.S. House of Representatives . TELEPHONE D1 160501 2022-0400
2328 Rayburn House Office Building

Washington, DC 20515

Honorable Edward J. Markey
U.S. House of Representatives
2108 Rayburn House Office Building

Washington, DC 20515

Dear Coﬁgressmen Dingell and Markey:

We are writing in reference to Section 125 of H.R. 3406. That section would
offer to a very narrow range of companies (we believe, in fact, just one company
(“Company”)) an exemption from the Investment Company Act of 1940 in the event that
Congress repeals the Public Utility Holding Company Act of 1935. Without the
exemption, if PUHCA were repealed, Company would be subject to regulation under the

ICA.

Before getting into substance, we first want to express our appreciation for the
many courtesies afforded us by your staff, and for their willingness to meet with us to go
over these issues. We also want to assure you that we respect and appreciate the purpose
of the Congressional fact-finding process and protocol. We hope you W1_ll find the
information below to be useful, and we stand ready to answer any questions you may

have.

Need for Relief

Companies that are registered under PUHCA are exempt from regulation under
the ICA., and if PUHCA were repealed and if the ICA otherwise would apply, these
companies would become subject to the ICA. This exemption is largely of historical
interest because we believe that not a single company currently registered under PUHCA
would need the exemption if PUHCA were repealed. Proposed Section 125 addresses the
concern of just Company, because it is contemplating becoming a registered holding
company under PUHCA and, if PUHCA were then repealed, could become subject to the

ICA.



Narrowness of Relief

We also want to address your understandable concern that the Proposed Section
125. if enacted, could create an exemptive loophole in the ICA through which many
investment companies could seek, inappropriately, to avoid regulation under that Act.
We want to assure you that we did not intend that result and do not believe Proposed
Section 125 as currently drafted would reach that result. Nonetheless, to allay your |
concern, and because the SEC has said it is unable to verify that Section 125 in its current
proposed form would apply only to one company, we have drafted alternative wording
for Section 125 (“Proposed Alternative™) that we are confident would be easy to verify as

applicable to only Company.

We have attached Proposed Alternative as Annex A, and have included a copy
with annotations explaining how it is different from the current proposal and why we
think that these differences demonstrate that Proposed Alternative will apply only to
Company, as well as a clean copy. We briefly outline our reasoning:

Proposed standards re parent: The parent company of a company wishing.to take
advantage of the exemption would have to have met two standards as of December 31,

2001.

e It would have to have been an “exempt” electric utility holding company
under PUHCA pursuant to a Form U-3A-2 filed with the SEC under SEC
Rule 2. These filings must be made annually. We reviewed Form U-3A-2
filings for calendar year 2001 and determined that twenty-six holding |
companies, including Company’s parent, met this test.!

e It must have owned one or more non-utility subsidiaries incorporated in the
U.S. All twenty-six parent companies identified in the previous step had non-
utility subsidiaries.” | |

Proposed standards re company seeking the exemption: There are three standards fora
company seeking the exemption in addition to the standard relating to the parent. These |
are that as of December 31, 2001, the company seeking the exemption:

e (1) Must have been incorporated in a state of the United States; and,

I For purposes of our review, we defined "holding company” broadly to include
any company that holds an ownership interest in another company. We then reviewed
Form U-3A-2 filings for the period January 1, 2001 to December 31, 2001. During that

period, eighty-one initial filings under Form U-3A-2, were filed with the SEC, ten of

which were subsequently amended. Each of the companies making such a filing is listed .

on Attachment A. Only 26 if these were electric holding compames.

2 Our analysis of this step appears in the second column of Attachment B.



e  (2) Must have held a majority of the outstanding voting securities of a
company not engaged in the business of a public utility company; and,

e (3) Must have held more than 5% of the outstanding voting securities of one
or more public utility companies as defined in PUHCA and have filed a Form
13D with the SEC to provide public notice of this ownership position.

Only Company satisfied all these requirements as of December 31, 2001.”

The Securities and Exchange Commission

Company is a]so seeking an exemption from the SEC through the normal
administrative process.® Because of the SEC’s current staffing challenges and shortages
the SEC may not have been able to act on our application in time to provide the needed
relief, leaving Company in the untenable position of being required to register under a.
statute that will make 1t impossible for it to continue its current business operations. Thus,
we are coming to Congress because in this circumstance it can act faster than the SEC,
not because we would fear the outcome at the SEC. We are confident that the unique
circumstances of Company -are such that it is not the type of situation that Congress
intended to regulate as an investment company within the ICA.

We hope that this provides you with a better understanding of the intended
purpose of Section 125. If you wish, we would be happy to provide you or any of your
staff with additional information about Section 125 or to answer any other questions that
you may have. We thank you for the attention that you and your staff have given to this

matter.

Sincerely,
ST A %ﬂ“ -

M 'anne.K Smythe

? Qur analysis of these steps appears in columns 3, 4 and 5 of Attachment B.

* Generally, that process entails filing an application for exemption with the SEC which
can then be acted upon under the authority granted to the SEC under the ICA.



Annex A

SEC. 125. EFFECT ON INVESTMENT COMPANY ACT REGULATION -with Notes

(a) Grandfather of Existing Holdings.-—-A person that, on December 31, 2001--

(1) had all of its outstanding voting securities’ held directly by a holding
company that (1) claimed exemption from the Public Utility Holding
Company Act of 1935 (the "1935 Act") pursuant to Rule 2 thereunder®
and (11) was engaged in the electric utility business in the United States

of America’,

(2) was incorporated in a State of the United States of America®,

(3) held a majority of the outstanding voting securities of a company
engaged i m a business other than that of an electric or gas utility
company’ and had filed a Schedule 13D with the Securities and
Exchange Commission (the "SEC") with respect to its ownership of such
securities,

(4) beneficially owned (determined in accordance with rule 13d-3
promulgated under the Securities Exchange Act of 1934) more than five
percent of the outstanding voting securities of one or more public utility
companies that (i) operated as such in one or more states of the United
States contiguous to each other and (ii) had outstanding common stock
registered under the Securities Exchange Act of 1934° and had filed a
Schedule 13D with the SEC with respect to such voting. securities, and

(5) beneficially owned five percent or more of the outstanding shares of
common stock of its parent holding company and filed a Schedule 13D
with the SEC reporting such beneficial ownership’,

shall not be treated as being an investment company under section 3(a)(1)(C) of
the Investment Company Act of 1940 (15 U.S.C. 80a-3(a)(1)(C)) on the basis of
investing, reinvesting, owning, holding, or trading any investment se:curities
1ssued by companies satisfying the criteria in subsection (a)(4) above in which
such person held such investment securities as of such date.

b

' This Jimits the class of persons who qualify for the exemption to wholly owned subsidiaries, which Rule 2 exempt

holding companies must report to the SEC on Form U-3A-2.
? This provision further clarifies that the exemption is limited to subsidiaries of Rule 2 filers as of December 31,

2001. We can determine who these companies are.
3 Finally, only subsidiaries of Rule 2 exempt holding companies where the holding company is also an electric

uuhly company (a distinct minority) are included.

* Foreign subsidiaries are specifically excluded.
> The company claiming exemption also must have a majﬂnty interest in another operating business, which

distinguishes it from the typical investment company.
® Additionally, the public utility company in which the exempt company holds investment securities must itself

have publicly traded stock.
’ The exempt entity must have beneficially owned 5% or more of the voting securities of its parent and have
Eub]icly reported such ownership on a Schedule 13D, which can readily be determined.

Only a public utility company's securities can qualify as investment securities.




(b) Definitions.--As used in subsection (a):

(6) Holding company.--The term "holding company” has the meaning . )
provided in section 2(a)(7) of the Public Utility Holdmg Company Act of
1935 (15 U.S.C. 79b(a)(7)). '

(7) Investment securities.--The term "investment securltles" has the meaning
provided 1n section 3(a)(2) of the Investment Company Act of 1940 (1 5
U.S.C. 80a-3(a)(2)). -

(8) Public utility company. -- The term "public utility company" has the
meaning provided in section 2(a)(5) of the Public Utility Holding
Company Act of 1935 (15 U.S.C. 79b(a)(5)).
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(1) had all of its outstanding voting securities held directly by a holding
company that (1) claimed exemption from the Public Utility Holding
Company Act of 1935 (the "1935 Act™) pursuant to Rule 2 thereunder
and (11) was engaged in the electric utility business in the United States
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